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SCOTT S. SLATER (State Bar No. 117317)
MICHAEL T. FIFE (State Bar No. 203025)
HATCH & PARENT, A LAW CORPORATION
21 East Carrillo Street

Santa Barbara, CA 93101

Telephone No: (805) 963-7000

Facsimile No: (805) 965-4333

Attorneys For
CHINO BASIN WATERMASTER

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SAN BERNARDINO

CHINO BASIN MUNICIPAL DISTRICT Case No. RCV 51010
Plaintiff, [Assigned . for All Purposes to the
» Honorable MICHAEL GUNN]
VS, .
, RESPONSE TO CHINO HILLS
CITY OF CHINO, ET AL. EX PARTE MOTION
Defendant.

Watermaster opposes the requested continuance sought by the City of Chino Hills because it

is not warranted under the facts of the case and it will cause undue hardship unless the resolution of

Chino Hills’ concerns is made coterminous with the balance of the Watermaster efforts to implement

the Optimum Basin Management Program. On August 23, 2007 Watermaster General Counsel
presented a request by Chino Hills for a continuance on the presently scheduled September 13, 2007
hearing. 'The Watermaster Board declined the request because of deep concemn over the tight

schedule facing the parties arising from previous orders of this Court regarding scheduling and the

completion of the suite of measures commonly referred to as the Peace Il measures.
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Although Watermaster respects the right of the City of Chino Hills® desire to oppose the
Long Tetm Plan for Management Zone Number 1 (“Long Term Plan”), Watermaster is mindful that
the parties to the Judgment are likely to be unwilling to proceed with the balance of the Peace Il
measures with the issues arising from the Long Term Plan remaining unresolved. The Stakeholder
Non-Binding Term Sheet dated May 23, 2006 previously transmitted to the C‘ou;rt for its
consideration and constituting the cornerstone of Watermaster’s present efforts contemplates final
approval on all elements. One such element is the Long Term Plan. .

Continuing the resélution of the adequacy of the Long Term Plan beyond the time period
established for the approval of the Peace II process may create substantial and unnecessary financial
hardships for the parties requiring an assessment for replenishment water that may be required to |
off-set desalter production. Present estimates are that this liability may be in excess of $5,000,000
for 2007. {See Attached Declaration of Michael T. Fife)

Moreover, the legal argument in support _of the request mischaracterizes the Long Term Plan |
and inappropriately links a finding that the Long Term Plan does not trigger Watermaster financial

responsibility under a contract to which Watermaster is not a party. To the contrary, Watermaster

acts pursuant to the mandates of the Judgment and the orders of this Court. It has been ordered to

prepare a Long Term Plan and it has done so. The Court is free to determine whether Watermaster
has complied with prior orders of the Court without construing the City of Chino Hills’ contractual
right against other parties to the coniract, as opposed to evaluating Wateﬁnaster?s duties.
Accordingly, Watermaster requests that if the Court is inclined to grant a continuance and
authorize discovery as requested by Chino Hills that it make the final resolution of the adequacy of

the Chino Hills opposition coterminous with the Court’s orders on the balance of the Peace II

|| measure. If this entails continuing the hearing into 2008, then the court should provide relief to the

other potentially impacted parties in the Basin by authorizing Watermaster to delay replenishment
assessments associated with the Desalters until the completion of the hearing.
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ARGUMENT

On April 2, 2007 and April 30, 2007, Watermaster made two filing with the Court that
addressed the status of implementation of the Optimum Basin Management Program (“OB_MP”), the
status of future desalting plans for the Chino Basin, and the status of the Long Term Plan. The filings
included an “Exhibit C” which was a detailed schedule for the completion of the tasks described
above, Collectively, all of these tasks are referenced by the pgrties and by the Court in its Order, as
the “Peace II' Agreement process.” These filings resulted in an Order of the Court dated May 24,
2007 which contained numerous deadlines for Watermaster to meet and which required Watermaster
to report to the Court any delay that goes beyond 30 days. (Order, 4:19.) The Court ordered
‘Watermaster to submit a motion for Court approval of the Long Term Plan by July 24, 2007 and to
set a hearing on that motion no later than September 30, 2007, (Order, 3:2-4.) |

The motivation for Watermaster’s filings and for the Court’s May 24, 2007 Order is that the
failure to complete the Peace II Agreement proc.ess by the end of 2007 will have tremendous
consequences for all parties in the Chino Basin. If the management strategy known as Basin Re-
Operation has not been authorized by the end of 2007, then Watermaster will be forced to begin fhe
process under the Judgment to replenish the inéreased desalter production that occutred in 2007 from
not just the Chino I Desalter, but also from the recently operational Chino II Desalter. This will have |.
significant financial consequences for all the parties in the Chino Basin, and it will also require
actions which inhibit the progress toward aéhieving Hydraulic Control, which in turn will have
consequences with respect to the Regional Water Quality Control Board and the Basin Plan
Amendments. The Court’s Order sought to facilitate the avoidance of these problems by imposing a .
rigid schedule which would lead to an approval of the Peace Il Agreement in eaﬂy November.

Under the “Stakeholder Non-Binding Term Sheet”, Watermaster is to develop guidance
criteria and a long-term plan. The Stakeholder Non-Binding Term Sheet specifies that, “The
guidance criteria and the long-term plan will be incorporated into the final binding agreemenf.”
(Term Sheet, p.25.)

Watermaster’s Motion describes in detail the process for development of the Long Term

Plan. This has been an ongoing process that has spanned many years, The technical basis for the
RESPONSE TO EX PARTE
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Long Term Plan was complete in 2005 and was presented to the Special Referee and her tec}mical.
asgistant at a workshop dated May 25, 2005. (Motion, 6:10.) The Long Term Plan was evenﬁaliy
distributed to the parties in May 2007 through the Pool process and to the Advisory Committee and
the Board. In June of 2007, the Long Term Plan was aga::m distributed through the Pool process and
to the Advisory Committee and the Board for approval. (Motion, 8:6.) At this time Watermaster’s
Motion was also distributed for approval along ﬁrith the Long Term Plan in the agenda packages.

The City of Chino Hills has thus been aware of the technical basis for the Long Term Plan
for at least ovgi: two years. It has had a copy of Watermaster’s motion since at least June of this year.
Now, two weeks before the hearing, it seeks a continuance in order to prepare for the hearing. The
request does not eﬁplain why Chino Hills has waited until this late date to raise its issues, nor does it
explain what type of information it seeks that has not been available to it already over the past two
yeafs. |

On the merits, the City of Chino Hills’ largest problem is its failure to establish any link
between the Long Term Plan and any rights it has under Peace Agreement paragraph 5.4(e).
Watermaster has not sought any detennination of the City’s rights. Rather it has sought only a Court
determination that under prior orders of this Court, its adoption of a completely voluntary plan does
not trigger an obligation under a contract to which it is not a party.

The City’s papers offer no basis for its assertion that its rights under which Watermaster is
not a party, whatever they may be, are miraculously foreclosed by Watermaster submitting a
voluntary Long Term Plan to the Court

As for the City of Chino Hills’ objections to the contents of the filing as someone being in
breach of previous assurances of confidentiality, Watermaster sees no such violation. We have
enclosed a copy of the agreement allegedly giving rise to the concern and on the face of the
agreement, the scope of the confidentiality is limited and does pertain to the subject matter identified
by the City. (Attached as Exhibit B) |

Accordingly, Watermaster requests that if the Court is inclined to grant a continﬁance and

authorize discovery as requested by Chino Hills that it make the final resolution of the adequacy of

RESPONSE TO EX PARTE
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the Chino Hills opposition coterminous with the Court’s orders on the balance of the Peace II
measure. If this entails continuing the hearing into 2008, then the court should provide relief to the

other potentially impacted paﬂies in the Basin by authorizing Watermaster to delay replenishment
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assessments associated with the Desalters until the completion of the hearing.

Dated: August 2N , 2007

SB 440588 v1:008350.0001

' TATCE & PARENT '
Scott 8. Slater

Michael T. Fife
Aftomeys for Chino Basin Watermaster
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SCOTT S. SLATER (State Bar No. 117317)
MICHAEL T. FIFE (State Bar No. 203025)
HATCH & PARENT, A LAW CORPORATION
21 East Carrillo Street

Santa Barbara, CA 93101

Telephone No: (805) 963-7000

Facsimile No: (805) 965-4333

Attorneys For -
CHINO BASIN WATERMASTER

SUPERIOR COURT OF THE

CHINO BASIN MUNICIPAL DISTRICT
Plaintiff,
V8. .
CITY OF CHINO, ET AL.
' Defendant. |
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STATE OF CALIFORNIA

FOR THE COUNTY OF SAN BERNARDINO .

Case No, RCV 51010

[Assigned for All Purposes to the
Honorable MICHAEL GUNN}

DECLARATION OF MICHAEL FIFE
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DECLARATION OF MICHAEL FIFE

1. My name is Michael Fife and I am an attorney with the law firm of" Hatch & Parent.

2. I am general counsel for the Chino Basin Watermaster.

3 During the normal course of my duties as geﬁerai counsel I am made aware of the financial
implications of various actions. |

4, Through my understanding of the Watermaster assessment package and my understanding of
the Watermaster process, I am aware that if the Peace IT Agreement process is not complete By the

end of 2007 that the financial consequence to the parties will be over $5 million dollars.

I declare under penalty of perjury that the forgoing is true.

Dated: August =\, 2007 %/é&w’ /_{3” ﬁ
Michael T. Fife

SB 440596 v1:008350,0004
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Acknowledgment That Technical Group Communications are
Privileged Communications and Technical Group
Participation Shall not be Used as Evidence

1. Offer of Corupromise. It is hereby agreed by the following parties that all

written or oral communications made between or among members of the
Technical Group and to Watermaster during meetings of the Technical
_Group shall be considered privileged communications as good faith
settlement discussions. As such, each party agrées that these
communications shall be privileged and protected from disclosure as an
“offer of compromise” under Evidence Code § 1152. The existence or
non-existence of other privileges or the potential application of any
privilege to the specific form of communication, whatever the privilege or
communication may be, is not affected by this acknowledgment.

2. Participation Not Evidence. The decision by any party to the Judgment to
participate in meetings of the Technical Group or to voluntarily modify
their production in exchange for receiving Substitute Water or Aliemate
Water will not be used by a party as evidence of any fact regarding
subsidence in any legal or equitable proceeding of any kind.

3. Enforcement. Fach party who is a signatory below acknowledges the

applicability of this privilege and agrees to abide by the terms of the
Interim Plan

City of Chino , City of Chino Hills

City of Ontario ‘ ' : - City of Upland

City of Pomona ' Monte Vista Water District

State of California Southern California Water Company

Agricultural Pool

SB 300615 v1: D0B350.0001
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CHINO BASIN WATERMASTER
Case No. RCV 51010
Chino Basin Municipal Water District v. The City of Chino

PROOF OF SERVICE

| declare that:

{ am employed in the County of San Bernardino, California. | am over the age of 18 years and not a party
to the within action. My business address is Chino Basin Watermaster, 9641 San Bernardino Road,
Rancho Cucamonga, California 81730, telephone (909) 484-3888.

On August 24, 2007, | served the following:
1) RESPONSE TO CHINO HILLS EX PARTE MOTION

! x_{ BY MAIL: in said cause, by placing a true copy thereof enclosed with postage thereon fully
prepaid, for delivery by United States Postal Service mall at Rancho Cucamonga, California,
addresses as follows:
See attached service list: Maiting List 1

{___/ BY PERSONAL SERVICE: | caused such envelope to be delivered by hand to the addressee.

I/ BYFACSIMILE: | transmifted said document by fax transmission from (909) 484-3890 to the fax
number(s) indicated. The transmission was reported as complete on the transmission report,
which was properly issued by the transmitting fax machine.

I x/ BY ELECTRONIC MAIL: | tfransmitted notice of availability of electronic documents by electronic

transmission to the email address indicated. The transmission was reported as complete on the
transmission report, which was properly issued by the transmitting electronic mail device,

| declare under penalty of perjury under the laws of the State of California that the above is true and
correct.

Executed on August 24, 2007 in Rancho Cucamonga, California.

YOINYY

JANINE V\{ILSO
Chino Basi termaster




RICHARD ANDERSON
13656 W. FOOTHILL BLVD
SUITE 1

UPLAND, CA 91788

CRAIG STEWART

GEOMATRIX CONSULTANTS INC
510 SUPERIOR AVE, SUITE 200
NEWPORT BEACH, CA 92663

CARL HAUGE

SWRCB

PO BOX 942836
SACRAMENTO, CA 94236-0001

DAVID B. COSGROVE
RUTAN & TUCKER

611 ANTON BLVD

SUITE 1400 :
COSTA MESA, CA 926286

GLEN DURRINGTON
5512 FRANCIS ST
CHINO, CA 91710

CARL FREEMAN

L.D. KING

2151 CONVENTION CENTRE WAY
ONTARIO, CA 81764

DON GALLEANO
4220 WINEVILLE RD
MIRA LOMA, CA §1752-1412

MANUEL CARRILLO

CONSULTANT TO SENATOR SOTO
822 N EUCLID AVE, SUITE A
ONTARIO, CA 91762

JOEL KUPERBERG

OCWD GENERAL COUNSEL
RUTAN & TUCKER, LLP

811 ANTON BLVD., 14™ FLOOR
COSTA MESA, CA 92626-1931

STEVE ARBELBIDE
417 PONDEROSA TR
CALIMESA, CA 92320

RODNEY BAKER

COUNSEL FOR EGGWEST &
JOHNSON

PO BOX 438

COULTERVILLE, CA 95311-0438

LEAGUE OF CA HOMEOWNERS
ATTN: KEN WILLIS

99 "C" STREET, SUITE 209
UPLAND, CA 91786

SUBAN TRAGER

LAW OFFICES OF SUSAN M. TRAGER
19712 MACARTHUR BLVD

SUITE 120

IRVINE, CA 92612

PAUL HOFER
11248 S TURNER AVE
ONTARIO, CA 91761

DICK DYKSTRA
10129 SCHAEFER
ONTARIO, CA 81761-7973

BOB BEST

NATL RESOURCE CONS SVCS
25864 BUSINESS CENTER DR K
REDLANDS, CA 92374

PETER HETTINGA
14244 ANON CT
CHINO, CA 91710

KRONICK ET AL

KRONICK MOSKOVITZ TIEDEMANN
& GIRARD

400 CAPITOL MALL, 27" FLOOR
SACRAMENTO, CA 95814-4417

ANNESLEY IGNATIUS

COUNTY OF SAN BERNARDINO FCD
825 E 3P ST

SAN BERNARDINO, CA 92415-0835

SANDRA ROSE
PO BOX 337
CHINO, CA 91708

WILLIAM P. CURLEY
PO BOX 1059
BREA, CA 92882-1059

CHARLES FIELD
4415 FIFTH STREET
RIVERSIDE, CA 92501

DAN FRALEY

HERMAN G. STARK YOUTH
CORRECTIONAL FACILITY
156180 & EUCLID

CHINO, CA 91710

JOE DELGADO

BOYS REPUBLIC

3493 GRAND AVENUE
CHINO HILLS, CA 91709

RALPH FRANK
25345 AVENUE STANFORD, STE 208
VALENCIA, CA 91355

JIM GALLAGHER

SOUTHERN CALIFORNIA WATER CO
2143 CONVENTION CENTER WAY
SUITE 110

ONTARIO, CA 91764

PETE HALL
PO BOX 519
TWIN PEAKS, CA 92391

RONALD LA BRUCHERIE
12953 S BAKER AVE
ONTARIO,CA 91761-7203

W. C. "BILL" KRUGER
CITY OF CHINO HILLS
2001 GRAND AVE
CHINOQ HILLS, CA 91709

JOHN ANDERSON
12475 CEDAR AVENUE
CHINO, CA 91710



SWRCB
PO BOX 2000
SACRAMENTO, CA 95809-2000

ALAN MARKS ,
COUNSEL ~ COUNTY OF SAN
BERNARDINO

157 W 5 STREET

SAN BERNARDINO, CA 92415

GEOFFREY VANDEN HEUVEL
CBWM BOARD MEMBER

8315 MERRILL AVENUE
CHINO, CA 91710

ROBERT BOWGOCK

INTEGRATED RESOURCES MGMNT

405 N. INDIAN HILL BLVD
CLAREMONT, CA 91711-4724

DAVID SCRIVEN
KRIEGER & STEWART
ENGINEERING

3602 UNIVERSITY AVE
RIVERSIDE, CA 92501

JUSTIN BROKAW

MARYGOLD MUTUAL WATER CO
9725 ALDER ST

BLOOMINGTON, CA 92316-1637

R.E. THRASH Iii
PRAXAIR

5705 AIRPORT DR
ONTARIO, CA 91761

BRIAN GEYE

DIRECTOR OF TRACK ADMIN
CALIFORNIA SPEEDWAY

PO BOX 9300

FONTANA, CA 92334-9300

DAVID RINGEL
MONTGOMERY WATSON
PO BOX 7009

PASADENA, CA 91109-7009

SENATOR NELL 8OTO
STATE CAPITOL

ROOM NO 4086
SACRAMENTO, CA 95814

JOHN THORNTON

PSOMAS AND ASSOCIATES
3187 RED HILL AVE, SUITE 250
COSTA MESA, CA 92626

BOB KUHN
669 HUNTERS TRAIL
GLENDORA, CA 91740

MICHAEL THIES

SPACE CENTER MIRA LOMA INC
3401 8 ETIWANDA AVE, BLDG 503
MIRA LOMA, CA 91752-1126

JIM BOWMAN

CITY OF ONTARIO
303 EAST “B" STREET
ONTARIO, CA 91764
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