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I

EXECUTIVE SUMMARY


The Court approved the Peace II Measures in total.  Specifically, the Judgment amendments have been approved and Watermaster has been directed to proceed in accordance with the Peace II Measures.  The Order reflects the Court has a heightened awareness of the challenges facing the Basin and the parties with regard to future desalting efforts and predicted declines in safe yield.  Of particular importance to Watermaster and to the Court, is the way that Watermaster responds to the requirement for an update to the Recharge Master Plan to address by July of 2010.  

The conditions set forth in the Court Order are largely equivalent to those previously offered by the parties in the legal instruments and further ceded by Counsel in oral argument on November 29, 2007 and reconfirmed in written filings by Watermaster on December 14, 2007.


Although Watermaster and the parties have made great progress to date, important work remains to address the predicted declines in Safe Yield and to sensibly move forward with the desalter expansion and at the same time provide the necessary assurances and demonstrated progress towards a Recharge Master Plan.

II
BACKGROUND

The Peace II Measures represent a significant, perhaps even quantum leap forward in Basin management strategies for the Chino Basin.  After more than three years of study, negotiation and public review, the parties unanimously agreed to support and the Watermaster Board approved the Peace II Measures.  However, the finality of the action was dependent upon obtaining a Court order approving the proposed Judgment amendments and an order directing Watermaster to proceed as requested.


On October 25, 2007 Watermaster filed its request for the Court to approve the Peace II Measures including the related Judgment amendments.  On November 15, 2007 the Court issued an Order to Show Cause for November 29, 2007 as to why the approval should not be extended into the early part of 2008 or in the alternative have Watermaster impanel witnesses to respond to the Court’s concerns.  


The Order to Show Cause was immediately preceded by filings of multiple joinders, statements, stipulations, and supplemental Watermaster pleadings including declarations and a Final Report from Mr. Wildermuth.  The Special Referee issued a lengthy Preliminary Report.


Watermaster appeared on November 29, 2007 before Judge Gunn to respond to the Order to Show Cause.  Legal counsel presented oral argument and offered the testimony of Mr. Manning and Mr. Wildermuth to address issues raised by the Special Referee in her Preliminary Report, to correct the record and to alleviate the Court’s concerns.  

Watermaster subsequently supplemented its oral argument with a complete written response to the Preliminary Report on December 14, 2007 and further engineering analysis from Mr. Wildermuth on December 19, 2007.  These filings were in fulfillment of Watermaster’s commitment to the Court made at the November 29 hearing.  The Special Referee issued her Final Report recommending approval of the Peace II Measures on December 20, 2007 and the Court issued its order approving the Peace II Measures on the following day, December 21, 2007.

III.
ANALYSIS
A.
Standard of Review in Uncontested Matters


In light of the unusual length and detail of the Special Referee’s Preliminary Report, Watermaster’s requested judicial guidance in uncontested matters on: (1) how to interface with the Special Referee and (2) the appropriate burden of proof and the applicable standard of review.  The Court answered as follows.


First, Watermater’s definition of its role under the Judgment as an extension of the Court was correct.  The Court also emphasizes that Watermaster is to remain neutral.  

In Counsel’s view, strict adherence the principle of neutrality is precisely how Watermaster has led parties to consensus and how it can and will obtain broad support for Basin Management initiatives in the future.  

The Court expressed its support for the use of the Referee to explain matters to the Court.  It should be noted that Watermaster did not object to the use of the Special Referee; Counsel only requested guidance to avoid surprise and threat to compromises previously made in uncontested matters.


The Court Order reflects the notion that as the Watermaster has essentially performed a leadership function bringing the parties together, the Special Referee may be less constrained in inquiring as to matters that may otherwise be too sensitive for Watermaster to address.  Thus, the Court views the Special Referee as of assistance in completing the record.

Second, the Order suggests that Watermaster should anticipate making evidentiary showings in support of each request it makes to the Court, regardless of whether the request is opposed by a party to the proceeding.  While there may be degrees of difference in the level of proof between a contested and uncontested matter that are too subtle for this memorandum, the Court Order answers Watermaster’s request for guidance and thus future filings will be amply supported by declarations and other evidence.  However, it is of critical importance that the Board note that the Referee and the Court did conclude that the unanimous consent of the parties and the public entities to constitute substantial evidence of the public interest and thus, supported the Court’s decision. (See Below) 
B. 
Court Accepts Special Referee’s Findings in the Final Report


The Order reflects that Watermaster has proven that the Peace II Measures are in the public interest.  The findings recited on page 9 of the Referee’s Final Report support the Order approving the Peace II Measures.  

In the view of Counsel, the findings reflect the importance of the:

· Unanimity of support among the parties.

· Enhanced use of recycled water.

· Judicious use of the controlled overdraft to off-set the costs of desalters.

· Substantial controls that are retained by the Watermaster and the Court.

C. 
The Ordering Paragraph


The Ordering Paragraph is found on page 8 and it provides the full suite of Court approvals and orders in precisely the manner requested by Watermaster.

D. 
The Conditions Subsequent


Counsel has argued for approval of the Peace II Measures subject to the continuing leadership by Watermaster and the continuing jurisdiction by the Court.  The conditions set forth in the Order on page 9 are not dissimilar in any material way from those previously included within the legal instruments constituting the Peace II Measures.  


The Board should take note of the unusual language contained at the end of 8 and carried over to page 9 of the Order.  It is repeated here so as to avoid any chance that it may have been previously overlooked in your initial reading of the Order.
“Watermaster is forewarned that a failure to comply with any of the above conditions subsequent will render the Court’s approval of Watermater’s motion null and void.  A lack of compliance with the conditions subsequent will also be seen as a failure of Watermaster, through its nine-member Board, to perform its most important duty: to administer and enforce the provisions of this Judgment and any subsequent instructions or orders of the Court.” (Order at p. 9.) (emphasis added)

In Counsel’s view, the Court has agreed to support Watermater’s request to proceed, one step at a time while we solve for unknowns and manage the variables in facts, engineering, hydrology, law, economics and politics.  The past eight years suggest that Watermaster and the parties can succeed.  Nonetheless, the approval soberly indicates that while the Court is demonstrating its faith in Watermaster and continued positive outcomes, it has done so with an express admonition that all bets are off if we don’t stay the course. 
SB 454276 v1:008350.0001 
4

