Privileged and Confidential: Offer of Compromise – Evidence Code Section 1152


PROPOSAL PRINCIPLES FOR RESOLUTION 

OF ISSUES ARISING FROM OR RELATED TO 

THE DR. SUNDING REPORT, THE JUDGMENT REQUIREMENTS

FOR THE EVALUATION OF SOCIOECONOMIC CONSIDERATIONS AND 

ACCESS TO RECYCLED WATER


At the request of the stakeholders and in accordance with the direction previously provided by the Watermaster Board at a specially noticed meeting on September 13, 2007, Watermaster convened a process to evaluate costs and benefits associated with the implementation of the Peace II Measures.  Having considered a complex set of considerations but without admitting the need or requirement to take any specific action to redress any or all of the expressed concerns, the stakeholders unanimously agree to the following:


1. 
Recharge


a. 
Operations and Maintenance.  All future operations and maintenance costs attributable to all recharge facilities utilized by Watermaster in whole or in part unfunded from third party sources, will be paid by the Inland Empire Utilities Agency (“IEUA”) and Watermaster.  The contribution by IEUA will be determined annually on the basis of the relative proportion of recycled water recharged bears to the total recharge from all sources in the prior year.  For example, if 35 percent of total recharge in a single year is from recycled water, then IEUA will bear 35 percent of the operations and maintenance costs.  


i.
IEUA reserves discretion as to how it assesses its share of costs.


ii. 
Watermaster will apportion its costs among the members of the stakeholders in accordance with Production, excluding Desalter Production.


iii. 
The operations and maintenance costs of water recharged by aquifer storage and recovery will not be considered in the calculation other than by express agreement.

b. 
Capital.  Mutually approved capital improvements constructed pursuant to the Court approved Recharge Master Plan, if any, will be financed through the use of third party grants and contributions if available, with any unfunded balance being apportioned 50 percent each to IEUA and Watermaster. The Watermaster contribution shall be allocated according to shares of Operating Safe Yield.


2. 
Allocation of Non-Agricultural Pool Special Assessment
a. 
For a period of ten years from the effective date of the Peace II Measures, the water contributed from the Overlying (Non-Agricultural) Pool in accordance with Article IX of the Non-Binding Term Sheet will be apportioned among the members of the Appropriative Pool in each year as follows:




(1) 
Ontario.
  80 af




(2)
Upland

161 af




(3) 
MV

213 af




(4)
Pomona
220 af




(5) 
MMWC
  16 af




(6) 
WVWD
  15 af




(7) 
SAWRC
  31 af


b. 
In the eleventh year from the effective date of the Peace II Measures and in each year thereafter in which water may be available from the Overlying (Non-Agricultural) Pool in excess of desalter replenishment obligations, the water will be distributed pro rata among the members of the Appropriative Pool based upon each Producer’s combined total share of Operating Safe Yield and the previous year’s actual production.


3. 
Desalted Water.  There will be no changes in the Peace II Measures that relate to All Desalters, including replenishment obligations applicable thereto.


4. 
Assessments.  In view of the substantial investments previously made and contemplated by Watermaster and the parties over the term of the Peace Agreement and in particular to implement the OBMP, the parties desire substantial certainty regarding Watermaster’s principles of cost allocation.  The principles set forth in the Peace Agreement and the Peace II Measures including those stated herein (“principles of assessment”), constitute a fair and reasonable allocation of responsibility.  Accordingly, other than in the event of an emergency condition requiring prompt action by Watermaster or to correct a manifest injustice arising from conditions not presently prevailing in the Basin and only to the extent Watermaster retains discretion, it will maintain the principles of assessment for apportioning costs and assessments as provided in the Judgment and now implemented through the Peace Agreement and the Peace II Measures for the balance of the Initial Term of the Peace Agreement (June 2030).  Other than as to questions of procedure, the correctness of mathematical calculations and to errors that arise therefrom, for the balance of the Initial Term of the Peace Agreement, the parties to the Peace II Agreement will waive any objections to the Watermaster principles of assessment in consideration for the covenants made herein.  


5. 
Use of Controlled Overdraft.  Watermaster will deploy the rapid depletion strategy for use of the physical solution water providing the maximum quantity of water for desalter replenishment in an effort to achieve Hydraulic Control as efficiently as possible.


6. 
Conforming Documents.  The Peace II Measures will be conformed in accordance with these principles.


7.
IEUA Reservation of Discretion.  This agreement is conditioned upon Watermaster and IEUA negotiating the terms by which IEUA reserves discretion to fairly negotiate the terms and conditions of any new agreements or to re-negotiate existing agreements that prudently implement these provisions.  
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