September 21, 2007 


PEACE II AGREEMENT:
PARTY SUPPORT FOR WATERMASTER’S OBMP 
IMPLEMENTATION PLAN, – 

SETTLEMENT AND RELEASE OF CLAIMS 

REGARDING FUTURE DESALTERS
WHEREAS, paragraph 41 of the Judgment entered in Chino Basin Municipal Water District v. City of Chino (San Bernardino Superior Court Case No. 51010) grants Watermaster, with the advice of the Advisory and Pool Committees, “discretionary powers in order to implement an Optimum Basin Management Program (“OBMP”) for the Chino Basin”;

WHEREAS, the Parties to the Judgment executed an agreement resolving their differences and pledging their support for Watermaster actions in accordance with specific terms in June of 2000 (“Peace Agreement”);
WHEREAS, Watermaster approved Resolution 00-05, and thereby adopted the goals and objectives of the OBMP, the OBMP Implementation Plan and committed to act in accordance with the terms of the Peace Agreement; 

WHEREAS, pursuant to Article IV, paragraph 4.2, each of the parties to the Peace Agreement agreed not to oppose Watermaster’s adoption and implementation of the OBMP Implementation Plan attached as Exhibit “B” to the Peace Agreement;  

WHEREAS, the Peace Agreement, the OBMP Implementation Plan and the Chino Basin Watermaster Rules and Regulations contemplate further actions by Watermaster in furtherance of its responsibilities under paragraph 41 of the Judgment and in accordance with the Peace Agreement and the OBMP Implementation Plan;

WHEREAS, the Parties to the Peace Agreement made certain commitments regarding the funding, design, construction and operation of Future Desalters; 

WHEREAS, after receiving input from its stakeholders in the form of the Stakeholder’s Non-Binding Term Sheet, Watermaster has proposed to adopt Resolution 07-05 attached as Exhibit “A” hereto to further implement the OBMP through a suite of measures commonly referred to and herein defined as “Peace II Measures”, including but not limited to the 2007 Supplement to the OBMP, the Second Amendment to the Peace Agreement, amendments to Watermater’s Rules and Regulations, the purchase and sale of water within the Overlying (Non-Agricultural) Pool and certain Judgment amendments; and
NOW, THEREFORE, in consideration of the mutual promises specified herein and by conditioning their performance under this Agreement upon the conditions precedent set forth in Article III herein, the Watermaster Approval, and Court Order, and for other good and valuable consideration, the Parties agree as follows:

ARTICLE I 
DEFINITIONS AND RULES OF CONSTRUCTION

1.1 Definitions.

(a) “Desalters” means Desalters and Future Desalters collectively, as defined in the Peace Agreement.  

(b) “Hydraulic Control” means “the reduction of groundwater discharge from the Chino North Management Zone to the Santa Ana River to de minimus quantities.  The Chino North Management Zone is defined in the 2004 Basin Plan amendment (RWQCB resolution R8-2004-001) attached hereto as Exhibit “B.” 

(c) “Leave Behind” means a contribution to the Basin from water held in storage within the Basin under a Storage and Recovery Agreement that may be established by Watermaster from time to time that may reflect any or all of the following: (i) actual losses; (ii) equitable considerations associated with Watermaster’s management of storage agreements; and (iii) protection of the long-term health of the Basin against the cumulative impacts of simultaneous recovery of groundwater under all storage agreements.

(d) Re-Operation” means the controlled overdraft of the Basin by the managed withdrawal of groundwater Production for the Desalters and the potential increase in the cumulative un-replenished Production from 200,000 authorized by paragraph 3 of the Engineering Appendix Exhibit I to the Judgment, to 600,000 acre feet for the express purpose of securing and maintaining Hydraulic Control as a component of the Physical Solution.   

(e) Unless otherwise expressly provided herein, all definitions set forth in the Peace Agreement and the Judgment are applicable to the terms as they are used herein.  

1.2 Rules of Construction.

(a) Unless the context clearly requires otherwise:

(i) The plural and singular forms include the other;

(ii) “Shall,” “will,” “must,” and “agrees” are each mandatory;

(iii) “May” is permissive;

(iv) “Or” is not exclusive;

(v) “Includes” and “including” are not limiting; and 

(vi) “Between” includes the ends of the identified range.

(b) Headings at the beginning of Articles, paragraphs and subparagraphs of this Agreement are solely for the convenience of the Parties, are not a part of this Agreement and shall not be used in construing it.

(c) The masculine gender shall include the feminine and neuter genders and vice versa.

(d) The word “person” shall include individual, partnership, corporation, limited liability company, business trust, joint stock company, trust, unincorporated association, joint venture, governmental authority, water district and other entity of whatever nature.

(e) Reference to any agreement (including this Agreement), document, or instrument means such agreement, document, instrument as amended or modified and in effect from time to time in accordance with the terms thereof and, if applicable, the terms thereof.

(f) Except as specifically provided herein, reference to any law, statute or ordinance, regulation or the like means such law as amended, modified, codified or reenacted, in whole or in part and in effect from time to time, including any rules and regulations promulgated thereunder.

ARTICLE II 
COMPLIANCE WITH CEQA

2.1 Project Description.  The proposed project description regarding the design, permitting, construction and operation of Future Desalter, securing Hydraulic Control through Basin Re-Operation is set forth in Exhibit “__” attached hereto.

2.2 Acknowledgment of IEUA as the Lead Agency for CEQA Review.  IEUA has been properly designated as the “Lead Agency” for the purposes of completing environmental assessment and review of the proposed project.

2.3 Commitments are Consistent with CEQA.  The Parties agree and acknowledge that no commitment will be made to carry out any “project” under the amendments to the OBMP and within the meaning of CEQA unless and until the environmental review and assessment that may be required by CEQA for that defined “project” have been completed.  

2.4 Reservation of Discretion.  Execution of this Agreement is not intended to commit any Party to undertake a project without compliance with CEQA or to commit the Parties individually or collectively to any specific course of action, which would result in the present approval of a future project.

2.5 No Prejudice by Comment or Failure to Comment.  Nothing contained in environmental review of the Project, or a Party’s failure to object or comment thereon, shall limit any Party’s right to allege that “Material Physical Injury” will result or has resulted from the implementation of the OBMP or its amendment.
ARTICLE III 
CONDITIONS PRECEDENT

3.1 Performance Under Articles IV-XII is Subject to Satisfaction of the Conditions Precedent.  Each Party’s obligations under this Agreement are subject to the satisfaction of the following conditions precedent on or before the dates specified below, unless satisfaction or a specified condition or conditions is waived in writing by all other Parties:

(a) Watermaster approval of Resolution 07-05 in a form attached hereto as Exhibit “A,” including the following Attachments thereto
(i) the amendments to the Chino Basin Watermaster Rules and Regulations set forth in Attachment  “F” thereto.

(ii) the 2007 Supplement to the OBMP Implementation Plan set forth in Attachment  “D” thereto.

(iii) the amendments to the Judgment set forth in Attachments “H, I, and J” thereto.

(iv) the Second Amendment to the Peace Agreement set forth in Attachment “L” thereto.
(v) the Purchase and Sale Agreement for the Purchase of Water by Watermaster From the Overlying (Non-Agricultural) Pool as set forth in Attachment G thereto.
(b) The execution of the proposed Second Amendment to the Peace Agreement by all Parties to the Peace Agreement .

(c) Court approval of the proposed Judgment Amendments and a further order of the Court directing Watermaster to proceed in accordance with the terms of the Peace II Measures as embodied in Resolution 07-05. 
ARTICLE IV 
MUTUAL ACKNOWLEDGEMENT AND COVENANTS

4.1 Acknowledgment of Peace II Measures.  The collective actions of Watermaster set forth in Watermaster Resolution 07-05 and the Attachments  thereto (Peace II Measures) constitute further actions by Watermaster in implementing the OBMP in accordance with the grant and limitations on its discretionary authority set forth under paragraph 41 of the Judgment  
4.2 Non-Opposition.  No Party to this Agreement shall oppose Watermaster’s adoption of Resolution 07-05 and implementation of the Peace II measures as embodied  therein including the Judgment Amendments, Amendments to the Peace Agreement, the 2007 Supplement to the OBMP Implementation Plan and Amendments to the Chino Basin Watermaster’s Rules and Regulations or to Watermaster’s execution of memoranda of agreement that are not materially inconsistent with the terms contained therein.  Notwithstanding this covenant, no party shall be limited in their right of participation in all functions of Watermaster as they are provided in the Judgment or to preclude a Party to the Judgment from seeking judicial review of Watermaster determinations pursuant to the Judgment or as otherwise provided in this Agreement.

4.3 Consent to Amendments.  Each Party expressly consents to the Judgment amendments and modifications set forth in Watermaster’s Resolution 07-05.
4.4 Non-Agricultural Pool Intervention.  The Parties acknowledge and agree that any Party to the Judgment shall have the right to purchase Non-Agricultural overlying property within the Basin and appurtenant water rights and to intervene in the Non-Agricultural Pool.
ARTICLE V 
FUTURE DESALTERS

5.1 Purpose.  Watermaster plans to coordinate and the Parties to the Judgment plan to arrange for the physical capacity and potable water use of water from the Desalters. Desalters in existence on the effective date of this Agreement will be supplemented to provide the required capacity to cumulatively produce approximately 40,000 acre-feet per year of groundwater from the Desalters by 2012.

5.2 2007 Supplement to the OBMP Implementation Plan.  The OBMP Implementation Plan will be supplemented as set forth in the 2007 Supplement to the OBMP Implementation Plan to reflect that Western Municipal Water District (“WMWD”), acting independently or in its complete discretion with the City of Ontario (“Ontario”) or the Jurupa Community Services District (“Jurupa”) or both, will exercise good faith and reasonable best efforts to arrange for the design, planning, and construction of Future Desalters in accordance with the 2007 Supplement to the OBMP Implementation Plan, to obtain Hydraulic Control, further Re-Operation and support the Future Desalters.

5.3 Implementation.  WMWD, acting independently or in its complete discretion with Ontario, Jurupa, or both, will exercise good faith and reasonable best efforts to arrange for the design, planning, and construction of Future Desalters in accordance with the 2007 Supplement to the OBMP Implementation Plan, to account for Hydraulic Control, Re-Operation and Future Desalters.  

(a) WMWD, acting independently or in its complete discretion with Ontario or Jurupa or both, will exercise good faith and reasonable best efforts to proceed in accordance with the timeline for the completion of design, permitting, finance and construction as attached hereto as Exhibit “1.” 
(b) WMWD, acting independently or in its complete discretion with the City of Ontario or the Jurupa Community Services District or both, will provide quarterly progress reports to Watermaster and the Court.

5.4 Project Description.  The Future Desalters will add up to 9 mgd to existing Desalters. This will include production capacity from new groundwater wells that will be located in the Southerly end of the Basin, as depicted in Exhibit “C” attached hereto and incorporated herein by this reference.  The final design and construction of Future Desalters may depend on the terms and conditions that may be freely arrived at by fair bargaining among WMWD and the Chino Basin Desalter Authority (“CDA”) or whether it is required to build stand-alone facilities or both.  There are material yield benefits to the Parties to the Judgment that are achieved by obtaining Hydraulic Control through Basin Re-Operation.  The extent of these benefits is somewhat dependent upon the final location of new production facilities within the southerly end of the Basin.  Accordingly, Watermaster will ensure that the location of Future Desalter groundwater production facilities will achieve both Hydraulic Control and maximize yield enhancement by their location emphasizes groundwater production from the Southerly end of the Basin.

5.5 Implementing Agreements.  Within twenty-four (24) months of the effective date, WMWD, acting independently or in its complete discretion with the City of Ontario or the Jurupa Community Services District or both, will exercise good faith and reasonable best efforts to complete final binding agreement(s) regarding Future Desalters that includes the following key terms:

(a) Arrangements for WMWD’s purchase of product water from CDA;

(b) Arrangements with CDA, Jurupa and other Chino Basin parties for the common use of existing facilities, if any; 

(c) Arrangement with the owners of the SARI line;

(d) Arrangements with the Appropriative Pool regarding the apportionment of any groundwater produced as controlled overdraft in accordance with the Physical Solution between Desalters I, Desalters II on the one hand and the  Future Desalters on the other hand;

(e) WMWD’s payment to Watermaster to reimburse Parties to the Judgment for their historical contributions towards the OBMP, if any; 

(f) The schedule for approvals and project completion.

5.6 Reservation of Discretion.  Nothing herein shall be construed as committing WMWD, or any members of CDA to take any specific action(s) to accommodate the needs or requests of the other, Watermaster, or any Party to the Judgment, whatever the request may be.  

5.7 Condition Subsequent.  WMWD’s obligation to execute a binding purchase agreement with CDA or to independently develop the Future Desalters is subject to the express condition subsequent that the total price per acre-foot of water delivered must not be projected to exceed the sum of the following: (i) the full MWD Tier II Rate; (ii) the MWD Treatment Surcharge calculated in terms of an annual average acre-foot charge; and (iii) $150 (in 2006 dollars) per acre-foot of water delivered to account for water supply reliability.  

(a) The full acre-foot cost to Western for Capital and O&M (assuming the priority allocation of controlled overdraft), includes: 

(i) the delivery of the desalted water to its Mockingbird Reservoir or directly to the City of Norco, 

(ii) any applicable ongoing Watermaster assessments, payments to CDA and Jurupa and for SARI utilization.

(b) Provided that if third-party funding, grants and a MWD subsidy under the Local Resources Program or otherwise should reduce Western’s costs to an amount which is $75 (in 2006 dollars) below the cap described in paragraph 5.5, Western will transmit an amount equal to fifty (50) percent of the amount less than the computed price cap less $75 (in 2006 dollars) to Watermaster.

(c) Western may elect to exercise its right of withdrawal under this paragraph 5.7within 120 days following the later of: (1) completion of preliminary design; or (2) the certification of whatever CEQA document is prepared for the project, but not later than sixty (60) days thereafter and in no event after a binding water purchase agreement has been executed.  

5.8 Limitations.  The operation of the Future Desalters will be subject to the following limitations:

(a) Well Location.  New groundwater production facilities for the Future Desalters will be located in the southern end of the Basin to achieve the dual purpose of obtaining Hydraulic Control and increasing Basin yield.  

(i) New wells will be constructed in the shallow aquifer system among Desalter I wells No. 1 through 4 and west of Desalter I.

(ii) So long as these wells produce at least one-half of the Future Desalter groundwater, the Future Desalters shall be entitled to first priority for the allocation of the 400,000 acre-feet of controlled overdraft authorized by the Judgment Amendments to Exhibit I.  

(b) Export.  The export of groundwater from the Basin must be minimized.  WMWD will present a plan for export minimization to the Watermaster for review and approval prior to operation of the Future Desalters.

(i) Watermaster will account for water imported and exported by WMWD.

(ii) Watermaster will prepare an initial reconciliation of WMWD’s imports and exports at the end of the first ten (10) years of operation and every year thereafter to determine whether a “net export” occurred.

(iii) WMWD will pay an assessment, if any, on all “net exports” in accordance with Judgment Exhibit “H,” paragraph 7(b) after the initial reconciliation is completed at the end of the first ten (10) years of operation. 

ARTICLE VI 
GROUNDWATER PRODUCTION BY AND 
REPLENISHMENT FOR DESALTERS

6.1 Acknowledgment. The Parties acknowledge that the hierarchy for providing Replenishment Water for the Desalters is set forth in Article VII, paragraph 7.5 of the Peace Agreement, and that this section controls the sources of water that will be offered to offset Desalter Production.  
6.2 Peace II Desalter Production Offsets.  To facilitate Hydraulic Control through Basin Re-Operation, in accordance with the 2007 Supplement to the OBMP Implementation Plan and the amended Exhibits G and I to the Judgment, additional sources of water will be made available for purposes of Desalter Production and thereby some or all of  a Replenishment obligation.  With these available sources, the Replenishment obligation attributable to Desalter production in any year will be determined by Watermaster as follows:  

(a) Watermaster will calculate the total Desalter Production for the preceding year and then apply a credit against the total quantity from:

(i) the Kaiser account (Peace Agreement Section 7.5(a).); 

(ii) dedication of water from the Overlying (Non-Agricultural) Pool Storage Account or from any contribution arising from an annual authorized Physical Solution Transfer in accordance with amended Exhibit G to the Judgment; 

(iii) New Yield (other than Stormwater (Peace Agreement Section 7.5(b));

(iv) any declared losses from storage in excess of actual losses enforced as a “Leave Behind”; 

(v) Safe Yield that may be contributed by the parties (Peace Agreement Section 7.5(c)); 

(vi) any Production of groundwater attributable to the controlled overdraft authorized pursuant to amended Exhibit I to the Judgment.  

(b) To the extent available credits are insufficient to fully offset the quantity of groundwater production attributable to the Desalters, Watermaster will levy a Replenishment Assessment among the members of the Overlying (Non-Agricultural) Pool and the Appropriative Pool as follows.  

(i) A Special OBMP Assessment against the Overlying (Non-Agricultural) Pool equivalent to a Replenishment Assessment as more specifically described in amendment to Exhibit “G” to the Judgment.  The Replenishment Assessment will be assessed pro-rata on each member’s share of Safe Yield, followed by

(ii) A Replenishment Assessment against the Appropriative Pool, pro-rata based on each Producer’s combined total share of Operating Safe Yield and the previous year’s actual production.  Desalter Production is excluded from this calculation.  However, if there is a material reduction in the net cost of Desalter product water to the purchasers of product water, Watermaster may re-evaluate whether to continue the exclusion of Desalter Production but only after giving due regard to the contractual commitment of the parties.  

(iii) The quantification of any Party’s share of Operating Safe Yield does not include the result of any land use conversions.

(c) The rights and obligations of the parties, whatever they may be, regarding Replenishment Assessments attributable to all Desalters and Future Desalters in any renewal term of the Peace Agreement are expressly reserved and not altered by this Agreement.

ARTICLE VII 
YIELD ACCOUNTING

7.1 New Yield Attributable to Desalters.  Watermaster will make an annual finding as to the quantity of New Yield that is made available by Basin Re-Operation including that portion that is specifically attributable to the Existing and Future Desalters.  Any subsequent recalculation of New Yield as Safe Yield by Watermaster will not change the priorities set forth above for offsetting Desalter production as set forth in Article VII, Section 7.5 of the Peace Agreement.  For the initial term of the Peace Agreement, neither Watermaster nor the Parties will request that Safe Yield be recalculated in a manner than incorporates New Yield attributable to the Desalters into the determination of Safe Yield so that this source of supply will be available for Desalter Production rather than for use by individual parties to the Judgment. 

7.2 Apportionment of Controlled Overdraft.  Within twelve (12) months of the court approval and no later than December 1, 2008, with facilitation by Watermaster, WMWD and the Appropriative Pool will establish by mutual agreement the portion of the 400,000 acre-feet of the controlled overdraft authorized by the amendment to Exhibit “I” to the Judgment will be allocated among the Desalters and pursuant to a proposed schedule.  

(a) To the extent the groundwater wells for the Future Desalters pump at least fifty (50) percent groundwater from the southern end of the Basin as set forth in Exhibit “2” the Future Desalters will be entitled to first priority to the controlled overdraft authorized by the amendment to Exhibit “I” to the Judgment.  

(b) WMWD and the Appropriative Pool will exercise good faith and reasonable best efforts to arrive at a fair apportionment.  Relevant considerations in establishing the apportionment include, but are not limited to: (i) the nexus between the proposed expansion and achieving Hydraulic Control;(ii) the nexus between the project and obtaining increased yield; (iii) the identified capital costs; (iv) operating and maintenance expenses; and (iv) the availability of third-party funding.  

(c) The parties will present any proposed agreement regarding apportionment to Watermaster.  Watermaster will provide due regard to any agreement between WMWD and the Appropriative Pool and approve it so long as the proposal phases the Re-Operation over a reasonable period of time to secure the physical condition of Hydraulic Control and will achieve the identified yield benefits while at the same time avoiding Material Physical Injury or an inefficient use of basin resources. 

(d) If WMWD and the Appropriative Pool do not reach agreement on apportionment of controlled overdraft to Future Desalters, then no later than August 31, 2009, the members of the Appropriative Pool will submit a plan to Watermaster that achieves the identified goals of increasing the physical capacity of the Desalters and potable water use of approximately 40,000 acre-feet of groundwater production from the Desalters from the Basin no later than 2012.  The Appropriative Pool proposal must demonstrate how it has provided first priority to the Future Desalters if the conditions of paragraph 7.2(a) are met.

(e) Watermaster will have discretion to apportion the controlled overdraft under a schedule that reflects the needs of the parties and the need for economic certainty and the factors set forth in Paragraph 7.2(a) above.  Watermaster may exercise its discretion to establish a schedule for Basin Re-Operation that best meets the needs of the Parties to the Judgment and the physical conditions of the Basin, including but not limited to such methods as “ramping up,” “ramping down,” or “straight-lining.”  

(i) An initial schedule will be approved by Watermaster and submitted to the Court concurrent with Watermaster Resolution 07-05. .

(ii) Watermaster may approve and request Court approval of revisions to the initial schedule if Watermaster’s approval and request are supported by a technical report demonstrating the continued need for access to controlled overdraft, subject to the limitations set forth in amended Exhibit “I” to the Judgment and the justification for the amendment.

7.3 Suspension.  An evaluation of Watermaster’s achievement of Basin outflow conditions, achievement of Hydraulic Control and compliance with Regional Board orders will be completed annually by Watermaster.  Re-Operation and Watermaster’s apportionment of controlled overdraft will not be suspended in the event that Hydraulic Control is secured in any year before the full 400,000 acre-feet has been produced so long as: (i) Watermaster has prepared, adopted and the Court has approved a contingency plan that establishes conditions and protective measures to avoid Material Physical Injury and that equitably distributes the cost of any mitigation attributable to the identified contingencies, and (ii) Watermaster is in substantial compliance with a Court approved Recharge Master Plan as set forth in Paragraph 8.1 below.  
7.4 Storage: Uniform Losses.  The Parties acknowledge that Watermaster has assessed a two (2)-percent loss on all groundwater presently held in storage to reflect the current hydrologic condition.  As provided in the Peace Agreement, Watermaster will continue to maintain a minimum 2 (two) percent loss until substantial evidence exists to warrant the imposition of another loss factor.  However, the Parties further acknowledge and agree that losses have been substantially reduced through the OBMP Implementation Plan and the operation of Desalters I and II and that once Hydraulic Control is achieved outflow and losses from the Basin will have been limited to de minimis quantities.  Therefore, Watermaster may establish uniform losses for all water held in storage based on whether the Party has substantially contributed to Watermaster reducing losses and ultimately securing and maintaining Hydraulic Control.  . 

(a) Pre-Implementation of the Peace Agreement.  The uniform annual loss (leave behind) of six (6) percent will be applied to all storage accounts to address actual losses, management and equitable considerations arising from the implementation of the Peace Agreement,  the OBMP Implementation Plan, the 2007 Supplement to the OBMP Implementation Plan, including but not limited to the Desalters and Hydraulic Control unless the Party holding the storage account: (i) has previously contributed to the implementation of the OBMP as a Party to the Judgment, is in compliance with their continuing covenants under the Peace Agreement or in lieu thereof they have paid or delivered to Watermaster “financial equivalent” consideration to offset the cost of past performance prior to the implementation of the OBMP and (ii) promised continued future compliance with Watermaster Rules and Regulations.  In the event that a Party satisfies 7.4(a)(i) and7.4(a)(ii) they will be assessed a minimum loss of two (2) percent against all water held in storage to reflect actual estimated losses. Watermaster’s evaluation of the sufficiency of any consideration or financial equivalency may take into account the fact that one or more Parties to the Judgment are not similarly situated.  

(b) Post-Hydraulic Control.  Following Watermaster’s determination that it has achieved Hydraulic Control and for so long as Watermaster continues to sustain  losses from the Basin to the Santa Ana River at a de minimis level (less than one (1) percent), any Party to the Judgment (agency, entity or person) may qualify for the Post-Hydraulic Control uniform loss percentage of less than 1 percent if they meet the criteria of 7.4(a)(i) and 7.4(a)(ii) above.

7.5 Allocation of Losses.  Any losses from storage assessed as a Leave Behind in excess of actual losses (“dedication quantity”) will be dedicated by Watermaster towards groundwater Production by the Desalters to thereby avoid a Desalter replenishment obligation that may then exist in the year of recovery.  Any dedication quantity which is not required to offset Desalter Production in the year in which the loss is assessed, will be made available to the members of the Appropriative Pool.  The dedication quantity will be pro-rated among the members of the Appropriative Pool in accordance with each Producer’s combined total share of Operating Safe Yield and the previous year’s actual production.  However, before any member of the Appropriative Pool may receive a distribution of any dedication quantity, they must be in full compliance with the 2007 Supplement to the OBMP Implementation Plan and current in all applicable Watermaster assessments.

ARTICLE VIII  
RECHARGE

8.1 Update to the Recharge Master Plan.  Watermaster will update and obtain Court approval of its update to the Recharge Master Plan to address how the Basin will be contemporaneously managed to secure and maintain Hydraulic Control and subsequently operated at a new equilibrium at the conclusion of the period of Re-Operation.  The Recharge Master Plan shall contain recharge estimations and summaries of the projected water supply availability as well as the physical means to accomplish recharge the projections.  Specifically, the Plan will reflect an appropriate schedule for planning, design, and physical improvements as may be required to provide reasonable assurance that following the full beneficial use of the groundwater withdrawn in accordance with the Basin Re-Operation and authorized controlled overdraft, that sufficient Replenishment capability exists to meet the reasonable projections of Desalter Replenishment obligations.  The Recharge Master Plan will be updated and amended as frequently as necessary with Court approval and not less than every five (5) years.  ,
8.2 Coordination.  The members of the Appropriative Pool will coordinate the development of their respective Urban Water Management Plans and Water Supply Master Plans with Watermaster as follows.  

(a) Each Appropriator that prepares an Urban Water Management Plan and Water Supply Plans will provide Watermaster with copies of their existing and proposed plans.

(b) Watermaster will use the Plans in evaluating the adequacy of the Recharge Master Plan and other OBMP Implementation Plan program elements.
(c) Each Appropriator will provide Watermaster with a draft in advance of adopting any proposed changes to their Urban Water Management Plans and in advance of adopting any material changes to their Water Supply Master Plans respectively in accordance with the customary notification routinely provided to other third parties to offer Watermaster a reasonable opportunity to provide informal input and informal comment on the proposed changes.  

(d) Any party that experiences the loss or the imminent threatened loss of a material water supply source will provide reasonable notice to Watermaster of the condition and the expected impact, if any, on the projected groundwater use.

8.3 Continuing Covenant.  To ameliorate any long-term risks attributable to reliance upon un-replenished groundwater production by the Desalters, the annual availability of any portion of the 400,000 acre-feet set aside as controlled overdraft as a component of the Physical Solution, is expressly subject to Watermaster making an annual finding it is in substantial compliance with the revised Watermaster Recharge Master Plan pursuant to Paragraphs 7.3 and 8.1 above. 

8.4 Acknowledgment re 6,500 Acre-Foot Supplemental Recharge.  The Parties make the following acknowledgments regarding the 6,500 Acre-Foot Supplemental Recharge:

(a) A fundamental premise of the Physical Solution is that all water users dependent upon Chino Basin will be allowed to pump sufficient waters from the Basin to meet their requirements.  To promote the goal of equal access to groundwater within all areas and sub-areas of the Chino Basin, Watermaster has committed to use its best efforts to direct recharge relative to production in each area and sub-area of the Basin and to achieve long-term balance between total recharge and discharge.  The Parties acknowledge that to assist Watermaster in providing for recharge, the Peace Agreement sets forth a requirement for Appropriative Pool purchase of 6,500 acre-feet per year of Supplemental Water for recharge in Management Zone 1 (MZ1).  The purchases have been credited as an addition to Appropriative Pool storage accounts.  The water recharged under this program has not been accounted for as Replenishment water.  
(b) Watermaster was required to evaluate the continuance of this requirement in 2005 by taking into account provisions of the Judgment, Peace Agreement and OBMP, among all other relevant factors.  It has been determined that other obligations in the Judgment and Peace Agreement, including the requirement of hydrologic balance and projected replenishment obligations, will provide for sufficient wet-water recharge to make the separate commitment of Appropriative Pool purchase of 6,500 acre-feet unnecessary.  Therefore, because the recharge target as described in the Peace Agreement has been achieved, further purchases under the program will cease. 

(c) The parties acknowledge that, regardless of Replenishment obligations, Watermaster will independently determine whether to require wet-water recharge within MZ1 to maintain hydrologic balance and to provide equal access to groundwater.  Watermaster will conduct its recharge in a manner to provide hydrologic balance within, and will emphasize recharge in MZ1.  Accordingly, the Parties acknowledge and agree that each year Watermaster shall continue to be guided in the exercise of its discretion concerning recharge by the principles of hydrologic balance. 
9.1 
Basin Management Assistance.  Three Valleys Municipal Water District (“TVMWD”) shall assist in the management of the Basin through a financial contribution of $300,000 to study the feasibility of developing a water supply program within Management Zone 1 of the Basin or in connection with the evaluation of Future Desalters.  The study will emphasize assisting Watermaster in meeting its OBMP Implementation Plan objectives of concurrently securing Hydraulic Control through Re-Operation while attaining Management Zone 1 subsidence management goals.  Further, TVMWD has expressed an interest in participating in future projects in the Basin that benefit TVMWD.  If TVMWD wishes to construct or participate in such future projects, TVMWD shall negotiate with Watermaster in good faith concerning a possible “buy-in” payment 
ARTICLE IX 
SETTLEMENT AND RELEASE

9.1 Settlement.  By its execution of this Agreement, the Parties mutually and irrevocably, fully settle their respective claims, rights and obligations, whatever they may be, regarding the design, funding, construction and operation of Future Desalters as set forth in and arising from Article VII of the Peace Agreement.  

9.2 Satisfaction of Peace Agreement Obligation Regarding Future Desalters.  The Parties individual and collective responsibilities arising from the Part VII of the Peace Agreement and the OBMP Implementation Plan regarding the plan, design, permit, construction and operation of Future Desalter, whatever they may be, are unaffected by this Agreement.  However, upon the completion of a 10,000 AFY (9 mgd) expansion of groundwater production and desalting from Desalter II as provided for herein, the Parties will be deemed to have satisfied all individual and collective pre-existing obligations arising from the Peace Agreement and the OBMP Implementation Plan, whatever they may be, with regard to Future Desalters as described in Part VII of the Peace Agreement and the OBMP Implementation Plan. 

9.3 Satisfaction of Pomona Credit.  In recognition of the ongoing benefits received by TVMWD through the City of Pomona’s anion exchange project, as its sole and exclusive responsibility, TVMWD will make an annual payment to Watermaster in an amount equal to the credit due the City of Pomona under Peace Agreement Paragraph 5.4(b) (“the Pomona Credit”).  

(a) Within ninety (90) days of each five-year period following the Effective Date of this Agreement, in its sole discretion TVMWD shall make an election whether to continue or terminate its responsibilities under this paragraph.  TVMWD shall provide written notice of such election to Watermaster.  

(b) Watermaster will provide an annual invoice to TVMWD for the amount of the Pomona Credit.  

(c) Further, in any renewal term of the Peace Agreement, TVMWD will continue to make an equivalent financial contribution which TVMWD consents to Watermaster’s use for the benefit of MZ1, subject to the same conditions set forth above with respect to TVMWD’s payment of the “Pomona Credit”.  

(d) In the event TVMWD elects to terminate is obligation under this Paragraph, the Peace Agreement and the responsibility for satisfying the Pomona Credit will remain unchanged and unaffected, other than as it will be deemed satisfied for each five-year period that TVMWD has actually made the specified payment.

9.4 Release.  Upon WMWD’s completion of a 10,000 AFY (9 mgd) expansion of groundwater production and desalting in a manner consistent with the parameters set forth in this Agreement, each Party, for itself, its successors, assigns, and any and all persons taking by or through it, hereby releases WMWD and IEUA from any and all obligations arising from WMWD’s and IEUA’s responsibility for securing funding, designing, and constructing Future Desalters as set forth in or arising exclusively from Article VII of the Peace Agreement and the Program Elements 3, 6, and 7, OBMP Implementation Plan only, and each Party knowingly and voluntarily waives all rights and benefits which are provided by the terms and provisions of section 1542 of the Civil Code of the State of California, or any comparable statute or law which may exist under the laws of the State of California, in or arising from WMWD’s and IEUA’s responsibility for securing funding, designing, and constructing Future Desalters as set forth in or arising exclusively from Article VII of the Peace Agreement and the OBMP Implementation Plan only.  The Parties hereby acknowledge that this waiver is an essential and material term of this release.  The Parties, and each of them, acknowledge that Civil Code section 1542 provides as follows:
A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HIS OR HER FAVOR AT THE TIME OF EXECUTING THE RELEASE, WHICH IF KNOWN BY HIM OR HER MUST HAVE MATERIALLY AFFECTED HIS OR HER SETTLEMENT WITH THE DEBTOR. 


Each Party understands and acknowledges that the significance and consequence of this waiver of Civil Code section 1542 is the waiver of any presently unknown claims as described above, and that if any Party should eventually suffer additional damages arising out of the respective claim that Party will not be able to make any claim for those additional damages.  Further, all Parties to this Agreement acknowledge that they consciously intend these consequences even as to claims for such damages that may exist as of the date of this Agreement but which are not known to exist and which, if known, would materially affect the Parties’ respective decision to execute this Agreement, regardless of whether the lack of knowledge is the result of ignorance, oversight, error, negligence, or any other cause.  

9.5 Reservation of Rights.  Nothing herein shall be construed as precluding any party to the Judgment from seeking judicial review of any Watermaster action on the grounds that Watermaster has failed to act in accordance with the Peace Agreement as amended, this Agreement, the Amended Judgment, the OBMP Implementation Plan as amended and applicable law.  

ARTICLE X 
TERM

10.1 Commencement.  This Agreement will become effective upon the satisfaction of all conditions precedent and shall expire on the Termination Date.

10.2 Termination.  This Agreement is coterminous with the initial term of the Peace Agreement and will expire of its own terms and terminate on the date of the Initial Term of the Peace Agreement.
ARTICLE XIII
GENERAL PROVISIONS

12.1 Construction of this Agreement.  Each Party, with the assistance of competent legal counsel, has participated in the drafting of this Agreement and any ambiguity should not be construed for or against any Party on account of such drafting.

12.2 Awareness of Contents/Legal Effect.  The Parties expressly declare and represent that they have read the Agreement and that they have consulted with their respective counsel regarding the meaning of the terms and conditions contained herein.  The parties further expressly declare and represent that they fully understand the content and effect of this Agreement and they approve and accept the terms and conditions contained herein, and that this Agreement is executed freely and voluntarily.  

12.3 Counterparts.  This Agreement may be executed in counterparts.  This Agreement shall become operative as soon as one counterpart hereof has been executed by each Party.  The counterparts so executed shall constitute on Agreement notwithstanding that the signatures of all Parties do not appear on the same page.  

IN WITNESS THEREOF, the Parties hereto have set forth their signatures as of the date written below:

Dated: 







CITY OF BANANA








By _______________________
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