September 21, 2007

Attachment “I”

JUDGMENT AMENDMENT
TO EXHIBIT G

Exhibit G, the Overlying (Non-Agricultural) Pool Pooling Plan will be amended to revise Paragraph 5 to read as follows:


“5. 
Assessments.  



(a)
Replenishment Assessments.  Each member of this Pool shall pay an assessment equal to the cost of replenishment water times the number of acre feet of production by such producer during the preceding year in excess of (a) his decreed share of the Safe Yield, plus (b) any carry-over credit under Paragraph 7 hereof.  



(b)
Administrative Assessments.  In addition, the cost of the allocated share of Watermaster administration expense shall be recovered on an equal assessment against each acre-foot of production in the pool during such preceding fiscal year or calendar quarter; and in the case of Pool members who take substitute groundwater as set forth in Paragraph 8 hereof, such producer shall be liable for its share of administration assessment, as if the water so taken were produced, up to the limit of its decreed share of Safe Yield.  



(c)
Special Project OBMP Assessment.  Each year, every member of this Pool will dedicate ten (10) percent of their annual share of Operating Safe Yield to Watermaster or in lieu thereof Watermaster will levy a Special Project OBMP Assessment in an amount equal to ten percent of the Pool member’s respective share of Safe Yield times the then-prevailing MWD Replenishment Rate.  




(1)
The first priority for the use of any water dedicated or revenue collected from any Special Project OBMP Assessment will be for Watermaster to offset Desalter production or to purchase Replenishment water to offset any Production by the Desalters.  




(2)
In the event that there is no unmet replenishment obligation attributable to Desalters, Watermaster will earmark the water dedicated or revenue collected from any Special Project OBMP Assessment for distribution to any member(s) of the Appropriative Pool that Watermaster may determine have received a disproportionately small portion of the benefits obtained from recycled water and other OBMP-related salt management strategies.  With advice and consultation of the Pools and the Advisory Committee, Watermaster has discretion to establish a grant program to distribute any available revenues among individual members of the Appropriative Pool to ensure an equitable distribution of the benefits attributable to recycled water.”  

And to renumber Paragraph 9 as Paragraph 10 and add Paragraph 9 to read as follows:
“9. 
Physical Solution Transfers.  All overlying rights are appurtenant to the land and cannot be assigned or conveyed separate or apart therefrom except that for the term of the Peace Agreement the members of the Overlying (Non-Agricultural) Pool shall have the discretionary right to Transfer or lease their quantified Production rights and carry-over water held in storage accounts in quantities that each member may from time to time individually determine as Transfers in furtherance of the Physical Solution: (i) within the Overlying (Non-Agricultural) Pool; (ii) to Watermaster in conformance with the procedures described in the Peace Agreement between the Parties therein, dated June 29, 2000; (iii) in conformance with the procedures described in Paragraph I of the Purchase and Sale Agreement for the Purchase of Water by Watermaster from Overlying (Non-Agricultural Pool dated June 30, 2007; or (iv) to Watermaster and thence to members of the Appropriative Pool in accordance with the following guidelines and those procedures Watermaster may further provide in Watermaster’s Rules and Regulations:
(a)
By December 31 of each year, the members of the Overlying (Non-Agricultural) Pool shall notify Watermaster of the amount of water each member shall make available in their individual discretion for purchase by the Appropriators.  By January 31 of each year, Watermaster shall provide a Notice of Availability of each Appropriator’s pro-rata share of such water;

(b)
Except as they may be limited by paragraph 9(e) below, each member of the Appropriative Pool will have, in their discretion, a right to purchase its pro-rata share of the supply made available from the Overlying (Non-Agricultural) Pool at the price established in 9(d) below.  Each Appropriative Pool member’s pro-rata share of the available supply will be based on each Producer’s combined total share of Operating Safe Yield and the previous year’s actual Production by each party;

(c)
If any member of the Appropriative Pool fails to irrevocably commit to their allocated share by March 1 of each year, its share of the Overlying (Non-Agricultural) Pool water will be made available to all other members of the Appropriative Pool according to the same proportions as described in 9(b) above and at the price established in Paragraph 9(d) below. Each member of the Appropriative Pool shall complete its payment for its share of water made available by June 30 of each year.  
(d)
Commensurate with the cumulative commitments by members of the Appropriative Pool pursuant to (b) and (c) above, Watermaster will purchase the surplus water made available by the Overlying (Non-Agricultural) Pool water on behalf of the members of the Appropriative Pool on an annual basis at 92% of the then-prevailing “MWD Replenishment Rate” and each member of the Appropriative Pool shall complete its payment for its determined share of water made available by June 30 of each year.  

(e) 
Any surplus water cumulatively made available by all members of the Overlying (Non-Agricultural) Pool that is not purchased by Watermaster after completion of the process set forth herein will be pro-rated among the members of the Pool in proportion to the total quantity offered for transfer in accordance with this provision and may be retained by the Overlying (Non-Agricultural) Pool member without prejudice to the rights of the members of the Pool to make further beneficial us or transfer of the available surplus. 
(f)
Each Appropriator shall only be eligible to purchase their pro-rata share under this procedure if the party is: (i) current on all their assessments; and (ii) in compliance with the OBMP.
(g)
The right of any member of the Overlying (Non-Agricultural) Pool to transfer water in accordance with this Paragraph 9(a)-(c) in any year is dependent upon Watermaster making a finding that the member of the Overlying (Non-Agricultural) Pool is using recycled water where it is both physically available and appropriate for the designated end use in lieu of pumping groundwater.

(h)
Nothing herein shall be construed to affect or limit the rights of any Party to offer or accept an assignment as authorized by the Judgment Exhibit “G” paragraph 6 above, or to affect the rights of any Party under a valid assignment.”
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