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Memorandum

	DATE:
	June 26, 2008

	TO:
	Watermaster Board

	FROM:
	Scott S. Slater

Michael Fife

	RE:
	Monte Vista Stipulation

	


BACKGROUND
In relevant part, Watermaster’ stipulation with Monte Vista requires that:


“To assist in a determination of an appropriate baseline condition, prior to July 1, 2008 Watermaster will compile credible information and complete a reasonable range of analysis, including a best case and worst case, regarding the quantity of water that is unproduced by the Agricultural Pool.  Watermaster will then apply the range of projections of agricultural pool production against the predicted declines in Safe Yield.  Using the procedures provided in the Peace II Measures Watermaster will calculate the potential impacts on the Operating Safe Yield and individual parties’ share thereof.”


Pursuant to the terms of the stipulation, Watermaster has engaged Wildermuth Environmental to “compile” the credible information and the “best case and worst case” analysis regarding residual pumping by the Agricultural Pool.  A copy of the report prepared by Mr. Wildermuth is attached hereto.  In the briefest of summaries, the report suggests a reasonable range of agricultural production at build-out is between 5,000 acre –feet per year on the low end and 11,000 acre-feet per year on the high end.  


Upon receipt of the Wildermuth report, Watermaster agreed under the above referenced language to apply the range of projections for Agricultural Pool production and the predicted declines in Safe Yield to ostensibly summarize the potential yield implications.  


Staff has competently prepared a gross balance analysis of the potential implications but has requested guidance from Legal Counsel as to the construction of Watermaster Rule 6.3(c) as amended in light of Exhibit “H” to the Judgment and the Peace Agreement so as to comply with the stipulation.  Staff inquires as to whether:



(1)
The provisions of Exhibit “H” paragraph 10(a)(1)-(3) control without limitation or to what extent have they been modified by the other agreements of the Parties and further orders of the Court?  



(2) 
Even more specifically, in light of the model’s predicted decline in Operating Safe Yield by as much as 20,000 acre-feet, the question is whether Judgment Exhibit H paragraph 10(a) requires the surplus agricultural water be first dedicated to off-set declines in Operating Safe Yield prior to being made available for either Early Transfer or Land Use Conversions?

ANALYSIS

It may be that Watermaster desires a definitive opinion or to obtain a judicial determination consistent with its own interpretation.  However, rather than unwittingly and unnecessarily jump into the fray as to the primacy of any specific interpretation, Legal Counsel has recommended that Staff prepare two bookend evaluations of the potential impacts on the Parties in compliance with the Stipulation and to file them with the Court.  


The first two scenarios are produced by first applying the allocation of any available surplus from the Agricultural Pool (high and low) against any actual decline in Operating Safe Yield per Exhibit “H” paragraph 10(a) and then assuming a triage (rule of convenience) to settle out the over-allocation only as between Early Transfer and Land Use Conversion over-allocation under 6.3(c).  


The second two scenarios (high and low) are produced by assuming there is no segregation of surplus Agricultural Pool water in favor of offsetting declines in Operating Safe Yield under Exhibit “H” ‘s stated preferences as not surviving  5.3(g) of the Peace Agreement (See Definition of Early Transfer) and 6.3 of the Watermaster Rules and Regulations.  


Others may argue that the scenario of a decline in Operating Safe Yield is simply not addressed in the documents because it was never contemplated.  While there is no ability to determine whether the fact was contemplated, it is true that there is yet no case or controversy before Watermaster, and none can be presented before the recalculation of Operating Safe Yield occurs in 2010-2011.  If the Wildermuth model prediction is incorrect and actual declines do not occur, the issue of how to allocate agricultural surplus in such conditions will never arise or for lesser quantities many years from now.  Moreover, if the Recharge Master Planning effort is successful, the issue may be avoided another way.  


Although Watermaster could persist in a request for Counsel to provide its definitive opinion now, it is certain that unless amended by formal action of the Parties and the Court, the documents at issue will not change between now and 2011.  However, the facts may and as noted above, so too may the opportunities to avoid the issue entirely.  


In the view of Counsel, the enclosures fully comply with the terms of the Stipulation to advise the Watermaster, the Parties and the public of the potential consequences of the model’s predicted decline in Safe Yield and the vagaries of Agricultural Pool use and their collective impacts on their individual water supplies, but wisely do not go further.  
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