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CUCAMONGA, CALI FORNI A; VEDNESDAY, SEPTEMBER 9, 1998;
A.M SESSI ON
DEPARTMENT H ( RC) HON. J. M CHAEL GUNN, JUDGE
APPEARANCES:
(Appearing for the Gty of Chino,
MR JIMW L. GUTIERREZ, Attorney at Law,
appearing for Monte Vista Water District,
MR, ARTHUR G KIDMAN, Attorney at Law,
appearing for the Watermaster, MR WAYNE
K. LEM EUX, Attorney at Law, al so appearing,
MS. ANNE SCHNEI DER, Attorney at Law. )

(Heather R Moore, C.S.R, Oficial Reporter, C-10294)

THE COURT: Let's go on the record in the case
of Chino Basin Minicipal Water District, case nunber
RCV-51010. We'll start with M. CGutierrez. Let's have,
first of all, the attorney's nanes for the record.

MR, GUTI ERREZ: Jimmy Qutierrez appearing for
the Gty of Chino.

MR, KIDVAN: Good norning. Arthur Kidman for
Monte Vista Water District.

MR. LEM EUX: Good norning. Wayne Lem eux for
t he Waternmaster.

M5. SCHNEI DER.  Good norning. Anne Schnei der,
special referee to your Honor.

THE COURT: Thank you.

HEATHER R MOCRE, C. S. R (909) 945- 4187
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M. Lemieux, this is the first tine he's been
here, but his scintillating reputation has preceded him

MR, LEM EUX: Thank you, your Honor.

THE COURT: Who do we have in the audi ence
t oday?

MR. NEUFELD: Robert Neufeld, chairman,

Wat ermast er Board of Directors.

M5. STEWART: Traci Stewart, Chief of
WAt er mast er Servi ces.

MR. KRUEGER: Vice Chair Andrew Krueger from
Three Val |l eys Munici pal Water District.

MR. HILL: Randy Hill, District Engineer of
Monte Vista Water District.

MR W LDERMUTH. Mark W/ dermuth consultant to
Wat er mast er .

MR, DeLOACH. Robert DelLoach, Cucanmpbnga County
Water District, and presently the chairman of the Advisory
Conmi tt ee.

THE COURT: kay. In fact, | read about M. --
not M. Neufeld, it was M. -- Krueger.

MR, KRUEGER: Krueger. From Monte Vi st a.

THE COURT: | think we had you on the web site
even prior to our last ruling in here. Qmiscient person
that you are. Exactly as | ruled.

Okay. There are a couple of prelimnary matters

that | want to do. And what | want to do is -- since Anne

HEATHER R MOCRE, C. S. R (909) 945- 4187
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3
Schnei der was in Los Angel es yesterday, | had her spend
the night so she could be here so we could go over sone
things that are at |east of concern to ne.

You have the 19th and 20th annual reports.
Those shoul d be received and filed. Certain points need
to be clarified. One thing | want to clarify in ny own
mind -- 1'll give you what nmy thought is and you can tel
me where |'mall wet or maybe |'m not.

The annual reports are filed on Novenber -- have
to be filed by Novenber 15th. W might need to adjust
that. According to the judgnment, they're filed Novenber
15th. Your fiscal year ends June 30th. So inmediately
foll owi ng June 30th on Novenber 15th you woul d have an
annual report due; is that correct?

MR, LEM EUX: Yes, your Honor

THE COURT: | amreading that correctly. Does
that date need to be adjusted?

MR LEMEUX: | think history is -- tells us
that it probably does. You think it's enough time, but it
just hasn't worked out. And we need sone nore tine. And
we woul d be happy to study that and conme back with a
recomendation. | don't want to put too nmuch tine in
here. | would recomend to the Court the actua
appropriate tine.

THE COURT: As you'll find out later, | intend

to continue this hearing until Novenmber the 5th at

HEATHER R MOCRE, C. S. R (909) 945- 4187
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probably 10:00 in the norning depending on if that's
convenient with everybody. And that m ght be one of the
i ssues that you can notice for that day.

M. Lem eux, |'mprobably going to pick on you
| picked on M. CQutierrez. | picked on M. Kidman.
There's probably nobody el se to pick on as far as giving
service. | will have you give service. And | wll
probably make you personally responsible for preparing the
finished product.

MR. LEM EUX: Yes, your Honor. Since your Honor
has dropped that in ny lap, can -- when we conme back on
the 5th -- this is beyond what we're tal king about
today -- would you have a problemw th that notion that we
bring on the 5th including a request to allow us to serve
parties by electronic neans, enmil and web site?

THE COURT: | amglad you nentioned that. W
had nmentioned that too. And ommiscient as you are, it
woul d have to be a noticed nmotion for sone tine in the
future, but it seems to me if you have been readi ng ne,
whi ch apparently you have, there are a | ot of people.

And | have ordered the Internet. And that's the

direction that we're headed. | don't know if we're there
yet. | have sone questions | want to ask Traci Stewart
about the Internet. It seens to ne it could be set up

where notice was given that the onus was on the people to

|l ook up the notions on the Internet and if they wanted a

HEATHER R MOCRE, C. S. R (909) 945- 4187
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5
hard copy, obviously, we would have to provide it or the
Wat er mast er woul d have to provide it.

There does seemto be a lot of efficiencies by
using that. Ml is expensive and we're killing trees
and a | ot of people are probably throwing this stuff away.
If they really want it -- ny concern is if they really
want it they get it. Also ny concern is that this is not
used as an artifice to circunvent disclosure in certain
circunstances. As you noticed fromthe witten materia
that | handed to you earlier today, the whole spirit of
this process since | have been witing these rulings has
been an openness, not only with each other, but with the
public.

And one of the reasons that | -- if you notice
I don't know if you have any tracking device on the
Internet, but if you notice, | have been accessing that.

MR, LEM EUX: Have you received our cookies?

THE COURT: No, | haven't accessed your cooki es.
I understand there is a cookie cutter where you can
actual ly renove the cooki es.

| do look at it. Actually, | was nost
i mpressed. | was reading one of those where the
Agricultural Conmittee donated, was it $20,000? \Very
impressive and in the spirit of the judgnent.

| do read those. It gives nme an idea of what

you guys are doing w thout ne having an ex-parte

HEATHER R MOCRE, C. S. R (909) 945- 4187
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6
communi cation. But one of these days maybe we'll all go
over. | would love to see the Waternmaster building. |
had Heat her deliver a picture.

Did you get the picture?

THE COURT REPORTER: | took it with the |ast
transcript.

MR. LEM EUX: Can we arrange a tour of the
facilities some tine of year where it's pleasant, not only
to Watermaster but the spreadi ng grounds and all of the

maj or water facilities for the area?

THE COURT: | have thought about that. It would
give me a better idea of what's going on. | would have to
be quiet the whole tinme. It would be difficult to have a

court reporter going. And | think these proceedings as
they are right now should be court reported any tine | am
havi ng i nteraction.

MR, LEM EUX: That is sonmething we did with sone
ot her adj udi cat ed basi ns where the Judges were able --

THE COURT: Maybe | will take the court

reporter, and if | do have a question it could be

reported, the question and the answer, because -- well,
actually, | think I nmentioned to the people some tine ago
that's where | have gotten Anne Schneider's nanme. | was

| ooki ng at Bancroft Whitney and it said, per Schneider.
That's how Anne Schnei der was | ooked up. | was reading

sone information that was avail able and then |I had Judy,

HEATHER R MOCRE, C. S. R (909) 945- 4187



10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

01:

01:

02:

02:

02:

02:

02:

02:

02:

02:

02:

02:

02:

02:

02:

02:

02:

03:

03:

03:

03:

03:

03:

03:

03:

03:

521

55 2

00 3

03 4

06 5

10 6

14 7

18 8

21 9

2310

2711

3212

3913

4614

5115

5416

5817

0218

0319

0620

1021

1422

1923

2324

2725

3126

the | egal research attorney that worked for us at that
time, contact you and you sent us three articles that you
had witten which | have | ooked at.

| amtrying to educate nyself all along too
which brings us -- perhaps, |I'll sidetrack some of ny
notes here. | gave you guidelines regardi ng conpensation
that | handed out earlier today. Has everybody that needs
a copy received a copy of that?

(No response.)

THE COURT: In a second | amgoing to invite
everybody that has any questions and | am going to have
Anne Schnei der give nme her views on what is needed to
suppl emrent any scoping plan. And what | want to do first
of all, though, | think, is I'll -- actually, I'll answer
any questions you have on the guidelines regarding
conpensation. | wote it last night on my own persona
PC, which al so accesses the Watermaster. | have one here.

And M. Cutierrez --

MR, GUTIERREZ: | have a comment on it

And ny comment is merely an observation about
some obvious things. After we received this | asked sone
questions of M. Neufeld, M. Krueger and Traci Stewart.
And the observation is, at least on ny part, is that those
ni ne persons who serve as the Waternmaster Board are in
effect doing the work of the Court for the Court under the

judgnment and under the npbst recent ruling as i s Anne

HEATHER R MOCRE, C. S. R (909) 945- 4187
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Schnei der and M. Scal ni ni ni

Today | understand the costs to \Waternmaster
whi ch are born to everybody and paid directly by the
producers exceeds $100,000 for the work Ms. Schneider has
done and M. Scal m nini has done. The budget that
understand exists for the Watermaster Board menbers and
their expenses is about $36,000. And nmy question is, if
we didn't have the Board there donating their tinme and
being actively involved there woul d be an expense anyway
and it would be absorbed by the people that ultimtely use
the water. So | think in the big picture of things the
cost is not an issue frommny point of view. | think the
way in which the Court is confortable in dealing with
those al ternates.

| haven't attended all of the neetings. | have
noti ced at sone of them by and | arge nost of the Board
menbers are there and they spend a | ot of tine.

THE COURT: Recently there were sone
allegations -- in fact, way back when. | amjust going by
menory, now, one of the Board nenbers was accused of
having infrequent participation in their neetings.

MR, GUTI ERREZ: On the Board, your Honor?

THE COURT: This is on material that was filed
with the Court about a year or two ago.

MR, GUTIERREZ: | amtal king about since you

made the appointnment in February under the ruling of the

HEATHER R MOCRE, C. S. R (909) 945- 4187
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9
new Watermaster Board. And there is a lot of work taking
place. 1 don't want your concerns, which are legitinate,
to be obscured by the bigger picture that the work needs
to be done, is being done, and is being progressed. And
the other reality is six of those nmenbers are el ected
officials, three fromthe Producers and three fromthe
three water districts. And | don't believe they're being
conpensat ed

And all of those elected officials are being
asked to donate their tine. | wll speak nobre about
counsel menbers then | will about district menbers. They
have all kinds of committees to attend. And it is very
dunmb for themto go -- to sone extent to not deal with
conpensation or some of their time and their expenses it
becones a disincentive to them being actively invol ved,
recogni zing that they have a I ot of work to do on other
i ssues.

I want to put that in perspective. | don't see
an objection. Overall | think it is a question of what
the Court feels confortable with as far as conpensati on.

THE COURT: |If you | ook at Paragraph 18 of the
judgnment, which | called your attention to, you have got
to do it correctly. The judgnment is the judgnent. You
can nodify their salary and pay them $16 a neeting or give
them $19. 95 a day or $24.95 a day, but if you got to

$25.50 instead of the $25.00, then you have to nodify the

HEATHER R MOCRE, C. S. R (909) 945- 4187



10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

06:

06:

06:

06:

06:

06:

07:

07:

07:

07:

07:

07:

07:

07:

07:

07:

07:

07:

07:

07:

08:

08:

08:

08:

08:

08:

331

37 2

41 3

46 4

50 5

54 6

02 7

06 8

10 9

1510

1911

2312

2813

3014

3315

4416

4917

5318

5619

5820

0221

0622

0823

1224

1325

1826

10

judgnment and that is by amendnent and that was ny point.

If you want to do it, I am not opposed to it. |
think $25 a day is ridiculous. | use that word in there.
I am not opposed to them being fairly conpensated. On the
other hand, it is a quasi-judicial position they're
hol ding. And you night know what a cut in salary | took
when | took this job. | nmake about 1/8th of what | did
when | was in private practice. W all do not expect to
be paid what private industry is paying. |f these were
menbers of the board of directors of Intel | think they
woul d be paid substantially nmore. | don't know what a
school board -- the conmpensation is for a nenber of a
school board

You requested -- | found it to be reasonable the
$125 and $250. The only problem | saw was the nileage was
nickel and diming it. Alittle like mce nibbling away at
the cheese. Actually, M. Krueger, | |ooked up his
qualifications. He's an engineer. | checked on a |ot of
you peopl e.

M. Neufeld, | checked on yours. They're very
fine people. And | don't think -- they don't want to
be -- the nileage from--

M. Neufeld, you live in Rancho Cucanonga?

MR. NEUFELD: Yes, sir.

THE COURT: You gotta' nmke | ess than a buck on

m | eage going to a neeting. | live in Upland. | drive to

HEATHER R MOCRE, C. S. R (909) 945- 4187
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11
work every day. | don't turn in an expense statenent for
mleage to and fromwork. But if I fly up to San
Francisco -- tonmorrow | will be going to a judges
conventi on.

Once a year we have a judges' convention.
will be going to that. | don't get paid for Saturday and
Sunday. The County is picking up the tab for the hote
and probably not full conpensation for neals in San
Franci sco where it is very expensive to eat but a | ot of
t he expenses associated with that.

I found out through the paral egal they're an
appendage of the Court for some purposes. And | thought
they shoul d be conpensated equal to a judicial officer
Even to the point | thought they should be conpensated for
the nmeetings. W have judges' neetings once a nonth in
San Bernardino. W have to drive in there in our own
personal car. W don't get conpensated for the car.

Nobody puts a chit in for anything.

This is different. | put it doesn't equate. |
am not opposed to -- | want good quality people on this to
preserve this. | want you people to succeed. | have said

that before or I wouldn't put the tine intoit. Believe
me, every time you guys cone here | put a lot of time into
this. Alot of time. | missed Mark McGwire's 62nd hone
run |ast night.

That's just how | feel. | wanted to put in
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12
there that | respect the people that are currently on the
Board. They volunteered. They knew it was $25. This
happened subsequent to them vol unteering.

There are going to be people in the future.
don't know who they are. You don't know who they are.
And these people don't know who they are. There is the
potential for abuse. And what you put before the Court
and the vehicle that you used is inappropriate.

The judgment -- for whatever reason, the people
who entered into that judgrment initially agreed to it,

t hough the $25 nmaxi mum was what -- where they wanted to
set the fee, where now we have a different board conposed
of different people. W have the nine people. | want
good people onit. And | want themto be conpensat ed.
don't want themto have a gravy train.

This is not sonething where sonebody is going to
be encouraged to have excess neetings. | didn't limt
you, as you may have noticed, to the eight neetings a
nont h, because there is going to be sonme scranbling at
times. And if nore than ei ght neetings were necessary, |
hope they're not, if nore than eight neetings were
necessary, | didn't want to linmt this group, because at
this very inportant tinme there is going to be a |ot of
scranbl i ng

Is there any nore questions on what | have

witten?
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MR. LEMEUX: | take it, your Honor, you w sh us
then to present -- if Watermaster wants to proceed with
conpensati on changes, we present it as an amendnent to the
j udgnent ?

THE COURT: Yes. By sone |egal process to get
it properly before the Court.

MR LEMEUX: And if the Court has reserved
Novenber 5th as a date for us to cone back and such a
motion is to be nade, we'll try to make it on that date.

THE COURT: 10:00 in the norning or 1:30 in the
af t ernoon?

MR. LEM EUX: 10:00 is a great time for ne,

but --

THE COURT: Ckay.

MR, GUTIERREZ: It doesn't natter.

THE COURT: (Okay. | wanted to point out that --
I don't know if | have or not -- if | amrepeating nyself,
| apologize. | got up at 5:00 and went to bed at about

2:00 and | was working on sone other things, trying to
read sone of the reports, but -- | want to note that the
filing of the report and approval of the filing of the
report is not to be considered as approval of any specific
itemcontained within the report. So nunber 19 and

nunber 20, | don't want any judicial inperator attached to
any one itemin there. | noticed, for exanple, there was

an intervention

HEATHER R MOCRE, C. S. R (909) 945- 4187



10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

13:

13:

13:

13:

13:

13:

13:

13:

13:

13:

13:

13:

13:

13:

14:

14:

14:

14:

14:

14:

14:

14:

14:

14:

14:

14:

051

08 2

14 3

21 4

34 5

37 6

42 7

45 8

46 9

4710

5011

5312

5313

5614

0015

0216

0317

0518

0819

1020

1121

1322

1423

1524

1925

2226

14

These peopl e are approved as intervenors and
there is no reason why, there is no wherefor, no anything
inthere. So | don't want anybody to construe that | am
articulating at this time any approval of that. And so is
there anything contained in reports nunmber 19 and 20 that
require specific approval? Oherwise, I'll approve the
filing of the reports. |If there is, you' re going to have
to notice it properly.

MR, LEM EUX:  Yes.

THE COURT: Notice it properly and have it
properly before the Court and give people notice.

MR, LEM EUX: Excuse ne, your Honor?

THE COURT: | noticed one of the -- as a matter
of fact, on the notice of today's neeting it said, at the
very end it said conpensation --

MR, LEM EUX:  Yes.

THE COURT: It didn't say an increase in
conpensation, anything like that. | amnot so sure that's
adequate notice, but anyway.

MR, LEM EUX:  Your Honor --

THE COURT: Not hi ng has happened today anyway,
S0 --

MR. LEM EUX:  Your Honor, for the notice of
ruling for today's ruling, would it be proper to say that
the 19th and the 20th reports have been recei ved and

filed?
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THE COURT: Yes.

MR, LEM EUX: Which doesn't indicate approved of
their content. And |ikew se the production reports were
received and filed and perhaps stop there?

THE COURT: kay. And then --

MR. LEM EUX: Then the burden will be on us to

identify anything that's -- any of those docunents that
woul d require Court approval. And we'll file a separate
not i on.

THE COURT: One of the questions | had is al
production being reported, page 12 and 13, regarding the
court accounting of water reporting, how conplete is the
wat er reporting? One of the things, M. Lemi eux, you're
right there with the -- not M. Lem eux, WIdernuth.

In readi ng your report, and you're recogni zed as
an expert in this field and know far nore than | do, the
general tenor of the report reads, hey, we know what we're
doing. This is one of the inferences that one can take
fromit, not totally, and not the mmj or aspect of your
report by any neans. W know what we're doing. And we
know what the production levels are, just |eave us al one
we'll get the job done. Don't get in our way. That we'll
discuss in alittle bit.

You m ght want to be thinking about that.

That's how | saw it when | was reading it. And, again, |

amnot an expert. | amgoing to be asking Anne Schnei der
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about it in a second on the record. That was the general

tenor | got, hey, Judge -- and | got that in one of the
reports. It might have been your report in response to
the late listing of the mnutes on the Internet -- is that

we're busy trying to get this Optinmum Basi n Managenent
Pl an out, Judge, and just don't mess with us. W have got
to get this stuff done.

And we don't have time to do your silly conputer
things. And there is a reason for it. And as we're now
starting to find out, you're going to save a | ot of noney
giving notice on the -- I'll ask Traci Stewart this. | am
going to call on you, even though you're not an attorney.

How | ong does it take you to put the m nutes
into the conputer as far as -- you have a web server
there, do you, now?

M5. STEWART: The minutes are typed into the
conputer. Initially, in order to put themup on the web
what has to happen is the format of themhas to be
reformatted because the | anguage the web server utilizes
doesn't allow for the sanme type of formatting you' re able
to use in a word processing programthat you devel op the
mnutes in. That's the first step. And once they are put
into the proper format, then usually what we do, and we're
going to be training sonebody else to do this, we put them
up on the web and you have to -- there is a process you

have to go through in order to do that, essentially.
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THE COURT: About how | ong are we tal king about?

MS. STEWART: Ti nmew se, probably depending on
the length of the mnutes, it probably is |ike an hour per
set of mnutes, | would say. It does take tinme to go
through and refornmat and get it accumul ated and put it up
on the web. You can do -- if you have nore of them
accunul ated then the process of putting themup is
qui cker. So you could do probably five sets of mnutes in
two hours, two-and-a-half hours, that wouldn't be that
much of a problem As far as notice on the web, we have
asked people for their emnil addresses and whether they
have access

There are a nunber of parties that don't report
it. | amnot certain that that's going to be adequate or
approve constructive notice. In the past we had the post
card where whenever we were going to be filing sonething
that was significantly different we would notice everybody
with a post card. And that's what the -- we have --
don't know when it goes back to, '78 or '79, where we're
able to notice nost people for pending notions before the
Court by post card and there are probably a hundred and
sone that request everything

THE COURT: Well, if they request everything
maybe they can find it on the Internet in the future, sone
of those 140, also some conbination with Facsinmle. There

are getting to be nore and nore, as a result of this, nore
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and nore of themmay feel they have got to cone into the
soon-to-be 21st Century, right? | think there could be
some economes in the long run in that area. | have been
Il ooking. And | sat there accessing it nunerous times
wondering when are they going to be putting the mnutes
on.

One of the things | |ooked for and haven't seen
that | would like to see is when you have a consent
cal endar, and then going with this onus, because, you know
as -- what's one of ny expressions, Mke, when we have got

the crimnal defendant bs'ing me? See this. Take a |ong

| ook. Does this look like the face of a fool? | have
been around. | know what can be done with consent
cal endars.

The public has got their perceptions. | read an

article in the paper this past week where sonebody was
accusi ng sonebody -- it was an editorial. | read it
sonepl ace, consent cal endars can be abused. And if
sonmet hing has to be put on a consent cal endar, when the
mnutes are drafted there should be no reason why the
consent cal endar items couldn't be included in the m nutes
going with this openness we di scussed.

Let me go to another couple of nmy notes here. |
have dealt with conpensation. |If that is a notion before
the Court | didn't construe it to be a notion. It is a

docunent that is probably inproperly filed but it is in
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the court file. If it is a notion, it is denied w thout
prejudice to remaking it and | have given you sone
gui del i nes on that.

W di scussed production summaries. | want to
know i f they're conplete. And | amgoing to direct
M. Leni eux when he is preparing the final draft of the
scoping plan to consult with Anne Schnei der and authori ze
Anne Schneider to talk directly with M. Lenieux in that
respect. One of the comments -- actually, they say if you
have a good i dea sonebody will steal it fromyou. | think
it was Kathy that said the Watermaster Board nenbers and
enpl oyees shoul d be like Cesar's wife, beyond reproach
And so | will steal it fromyou. Thank you, Kathy.

That along with the conpensation issue, | was
really concerned as to how it was witten, but we're going
to redo that. Enough said on that. Regarding the scope
of work. First of all, I want to acknow edge the hard
wor k that has obviously gone into the preparation of the
report. | amquite pleased with the amount of effort that
is being expended. The sense that | get from |l ooking at
everyt hing and reading your Internet is that you guys are
busi er than bees, not bees, but ants at a picnic.

I think later on today | want to get into sone
comment of how you can inprove your scope specifically
with respect to defining the problens faced by the

Wat ermaster and the goal s envi sioned by the Waternaster.
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And agai n going back | think there are certain things that

are very obvious to you people. 1In fact, in the |egal
field we often -- M. Qutierrez and | might be talking to
each other and M. Lem eux, | have never nmet him before

today, or M. Kidnman, and one expression attorneys use
even though | ama Judge and | have lost ny license to
practice law as a result, we say we're intellectual idiots
on the law, something that is so obvious to us is not so
obvious. And we have difficulty explaining that to
others. And engineers are not inmune.

My father was an engineer. |If | can project a
monent. | was talking to ny wife about it last night. W
wer e tal king about the kids going back to school
Yesterday was the first day of school and | was | aughi ng.

| asked nmy dad one tine to help ne with math and
that was it. He was an engineer. You take this and nove
it over here and that and this. And he really was not a
conmuni cat or .

Engi neers, they know it. They knowit. He was
a brilliant man, but sonetimes comunicating it to other
people was difficult. And the problemhere that | see is
conmuni cating to the Court and | aying out sonme objectives
that perhaps are nore quantifiable than what you have so
far expressed. The public, through this Court, have sone
means of measuring your success.

And agai n, the whole purpose of bringing Anne in
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here today is to help you succeed. | want this to work.
I have got too much time in it nowto have you guys fail
But, anyway, we'll get to that in a minute.

Ckay. The engineering reports mentioned in the
opti mum managenent scope of work were to be conpl eted by
August of this year. Froma review of the summaries of
those reports it appears the reports may contain specific
anal ysis that the people represented by this Court and
this process would be interested in seeing. The contents
of those reports should be included within the scope of
work -- within the goals identified to solve the problens.
And as a result of that | amgoing to continue this
hearing until Novenber the 5th at 10:00 as we discussed so
that you can nore adequately address those itens in the
scope.

Again, | want to end it on a nore positive note.

I amvery pleased with the amount of effort that's been

expended. | want to get you nore focused in directions
that | think are what | want. | am going to have a nonent
where we're going to -- | amgoing to have Anne Schnei der

address sonme of these points as she sees them and al |l ow
you guys to add your input.

I think you guys have cone a long way froma
couple of years ago. It has been over two-and-a-half
years ago, nore than that when we started this process.

M. Kidman was present. M. Qutierrez was present. Trac
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Stewart was present. As well as some of the rest of you
It has been a long, arduous process. W're

going to do it. | think that the nmain concern is defining
what the problens are at this point. And | think that was
M. Scalmnini's approach. That old saying, if you don't
know where you're going -- if you don't have a
destination, then how can you plot a course or chart a
course when you're sailing? And you mght get lost in the

stormin the process.

Where are we? | read one report in there, or
one coment, that it costs over a billion dollars to clean
it up. If we are so far gone in this process, tell ne

what we're going to do to at |east manage this uncl eanabl e
situation. | noticed in one of the reports, |I think it
was page 17 of the report of the -- the 19th or the 20th.
| have got it dog-eared here. And it really kind of
concerned nme in that | wondered what efforts were being
enployed in the area of clean-up it was on page 17, going
into 18. And if you look on page 18 it says, Chino Basin
desalter. And this is for your 95/96, | think.

MR, LEM EUX: Is that of the annual report, your
Honor ?

THE COURT: Yes. Under F it says, in Septenber
of 1996 Western Municipal -- WMWD., Wstern Minici pal
Water District filed an MPA, Menorandum of Points and

Aut horities, regarding the desalter agreenent. The

HEATHER R MOCRE, C. S. R (909) 945- 4187



10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

30:

30:

30:

30:

30:

30:

30:

30:

30:

30:

30:

31:

31:

31:

31:

31:

31:

31:

31:

31:

31:

31:

31:

32:

32:

32:

13 1

18 2

21 3

26 4

30 5

34 6

38 7

40 8

44 9

4710

5311

0612

1013

1314

1915

2416

3017

3318

3719

3820

4321

4922

5323

0024

0225

0626

23
Mermor anda of Points and Authorities says that WM W D.
supports the desalter agreenent; however, it contends that
12,000 acre feet of replenishnent water only offsets
current salt and Nitrate contributions. Wtermaster
general counsel at that tine anyway, Fudacz, was to
directly respond. And he said, well, the Waternaster
parties didn't necessarily include that.

They contenpl ated as agriculture noves out of
the area and the demand beconmes an urban demand rat her
than an agricultural demand -- which when | read something
like that, you know, what does that nean? It nmeans we
have done sonething. W prom se you. Trust us. And
that's not what we're looking for. At least | don't
think. That's not what | expect.

Ms. Schneider -- | never really asked you if it
is Ms. or Ms. It is Ms. You have a ring on your finger
there. What comments do you have at this tine since we
hired you to assist the Court in this endeavor?

MS. SCHNEI DER:  Thank you, your Honor.

I filed coments on the draft OBMP scope of
work. And M. Lenmieux filed a response to those coments.
And attached to those responses were M. Wldernuth's
responses in response to M. Scalnminini's letter. And
thi nk those docunments set up the concern, the picture of
the concern that | had and tried to express in the

comments, but | can try to express that maybe nore clearly
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now.

The trenendous anmount of work that's gone into
the scope of the OBWMP, and obvi ously you have renarked on
that, the concern is that when you scanned back and ask a
very fundanental question, | amnot sure that the work --
the task work that's outlined in that scopi ng docunent
ever addresses the basic question. And the basic question
is, why are we doing this? It has to be not an exercise
wi t hout a purpose just to satisfy sone judgnment provision
or your ruling. And | amconcerned that there is not a
definition of the problem nor an indication that
nmeani ngful and useful -- and | enphasize useful -- goals
will be set so that the overall process really does answer
the question of whether there is a way to inprove quality
meani ngfully in this basin or not.

The scope sounds like it will address those
i ssues, particularly the engineering tasks, one, two, and
three, and the sections one, two, and three of the OBWP
whi ch al ready, presumably, are drafted because the
tinmeline, at least, indicated they would be conpl eted by
the end of August. Reviewi ng those in conjunction with
the draft scope as anended by M. WIldermuth, | think,
woul d allow us and you to determine if there is really any
meat that is the subject of this process. Wen Joe
Scal mnini and | suggest that there isn't a statenent of

the problem it is because we really couldn't find
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anywhere in all the work all these years a true definition
of what the problens are in a way that we could find, at
| east, or use. And when we set this, M. Wldernmuth's
response, which is attached to M. Lem eux's response, is
that the scope of work presunmes the -- | amquoting. The
scope of work presunes the reader has the understandi ng of
problenms in the basin. And this presunption has led to
the coment, | guess, that we nmde.

The nmanagenent problens in the Chino Basin are
just that, managenent problenms. Most of the producers
know or have know edge of the water |evel and water
quality problens of the basin. The real challenge is to
devel op institutional arrangenents to address these
problens. And the purposes of engineering the tasks two
and three are to get everyone on the sanme page. And he
goes on. And | think that it my well be that the scope
is absolutely adequate, but it is essentially inpossible
to tell that without being able to | ook at the work
product from-- that is enbodied in these first three
engi neering task nmenos and the draft -- first three
sections of the OBMP itself.

| think that the issue may al ready have been
addressed in addition by the drafting that presunably has
been acconplished. And | guess it nmakes sense to continue
this until Novenber 5th if one of the things that can be

acconplished in this intervening period is to review those
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wor k product menps and draft sections and see if they do
what the outline suggests they will do. Now, the
engi neeri ng task nmeno, nunber one, and the corresponding
Section | of the OBMP is going to develop criteria. And
part of the criteria developnment is to set goals. It
anounts to defining what the problemis and deci di ng what
the goal of the whole process is.

The concern that Joe Scalminini and | share is
that at least so far there was sonme statement of the
goals. And the goals are very, very general except for
several of the water quality goals. They are program
goals, they're not basin goals. And so | think in other
words that it would not slow down the process at all, but
it mght avoid unnecessary effort or perhaps usel ess
effort if we could not nove forward to approve the scope
until there was sone assessment of what it actually means.
Since that work is presunably acconplished al ready, that

assessnment can be nore neani ngful having | ooked at that

wor K.

So that's the conclusion | suggest could be
reached here. | don't believe that that should sl ow down
anything. | guess | want to enphasize that because the

timeline is tight. There is no reason the drafting
schedul e, either engineering task menops or the sections of
the OBMP woul d be effected, but it would allow a review

THE COURT: M. Leni eux?
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MR. LEM EUX: Your Honor, a continued hearing
date of November 5th is conpatible with what we think it
will take to conplete the first three tasks and get that
in front of the Advisory Cormittee and get it in front of

Watermaster and bring it back to you. W expect to have

that done sonmetine in Cctober. W'l still have our tinme
for a noticed notion. | have a couple of questions,
however .

When we say, identify the problens for the OBMP
we sonetines get confused with the | arger question of
identify our problens. W have nore probl ens than
hydr ol ogi cal

THE COURT: Hydrol ogi c would be what | would add
at this point. | would think probably institutional is
going to be with us forever

MR LEMEUX: W'd like to put that off until we
get the hyrdol ogi cal pinned down.

The second thing we have is in sone ways we have
to know the scope and | evel of service. The scope and
|l evel of detail and -- | ended up without a verb here. W
have to know the Court's ruling on the scope and | evel of
detail until we can nove on to other parts of the report.
The Court's February ruling put a stringent series of
deadlines. |If we're going to be putting off a decision on
the scope until Novenber, can we have sone extra tine

bet ween now and Novenber to do the other -- an extra 60
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days to do the other work as well?

I amhaving a hard tine articulating a good
Il ength for an extension because obvi ously sonme of the work
is proceeding with or without the scope being conpl et ed.
Some of the work is going to depend on how the scope
finally turns out. |If the scope turns to the left or
makes a U-turn, that could throw everything off. What
am asking the Court is for perhaps | eave for us to suggest
a new schedul e of events based upon the scope not being
approved until Novenber and we'll just add 60 days to
every date, but we'll come back and make a suggestion
where we need nore tine.

THE COURT: | will revisit the issue in
Novenber. Right nowthe way | see it is a long tine ago |
set some guidelines out as to when -- not actually
guidelines, | set some dates as to when things should be

done. A failure to do those should not be an excuse to

continue. | will listen. Engineering reports one, two,
three -- Roman numeral one, two, and three have to be in
t here.

MR, LEM EUX: They're well in hand. And we'l
be very specific. |If we need tine on technical matters
we'll provide --

THE COURT: One area is your 97/98 report is
going to be due on the 15th, about 10 days after your

meeting. Let ne know on the 5th what is reasonable. |If

HEATHER R MOCRE, C. S. R (909) 945- 4187
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the judgnment needs to be amended, you would put that in a
noti ced judgment.

MR LEMEUX: W would certainly get that filed
wel |l in advance of the 5th, sometinme in October, early
October. That will be our statement of what is
reasonabl e

THE COURT: | amdisinclined to continue any
dates on the Optimum Basi n Managenent Pl an. That just
invites further sliding down the line. And | have got
sone very --

MR, LEM EUX: We'Ill accept the burden of having
to justify it then. The special referee in her response
to the proposed scope conmented on maybe a half a dozen
things. And sone of them | recognized are tied up in the
comment she's nmade about identifying problens before you
set the goals. Some of those comments, | think, can be --
sonme parts of her comments can be dealt with today, I'm
hopi ng. For exanple, M. Schneider made a conment on the
web site. W responded to it.

THE COURT: A positive one too. | noted that.

You sai d okay, Judge, in fact, Josephine Johnson on

your -- in reading your Internet, had thought | was right
on that too. | never net the woman. Tell her thank you.
MR LEMEUX: | wll take it that's behind us

now. We won't address that again unless we don't do what

we say. You'll notice on our response on progress reports
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we're concerned we cycle into it alittle better. Today
is the 9th. If our first progress report is due on the
15t h, one of the things we would want to talk about is
what went on today.

Qur comments suggest we cycle progress reports
commenci ng Septenber 30th -- rather Septenber 15th. |If
there is not a problemwith that, | would suggest we al so
put -- rmake that the case and put that behind us.

THE COURT: We're at the 9th right now

MR. LEMEUX: W're going to neet this afternoon
and tal k about the progress report next due, but it's
going to be alittle tight to get it to you by the 15th.

THE COURT: | can live with the 30th. [If --

What do you think?

M5. SCHNEIDER | think there have been sone
questions about the ruling and what it neans as to the
progress reports. And | didn't know if clarification of
that ruling would be in order. | think the Court nay want
to clarify that the Waternmaster woul d meke regul ar
progress reports. | amnot sure what the role of specia
referee is, but | assune that we can coment on the
progress reports --

THE COURT: | was giving you 30 days. As a
matter of fact, if that goes to -- then that wi nds up
being really tight for you to nmake coments and get them

to the Court. |If they do it by the 30th then by Cctober
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the 29th or 30th.

M5. SCHNEIDER  So | would comrent on the
quarterly reports then?

THE COURT: Yes. |Is that too burdensonme?

MS. SCHNEI DER:  No. That sounds | ogical.
think the other question, though, is what the prospect is
for having the engineering task menos in draft or the
draft OBMP sections to revi ew when they becone avail abl e
rather than have to wait until they have gone all the way
through knowing they're still in draft and subject to
WAt er mast er revi ew.

THE COURT: | previously authorized today you
and M. Lem eux comunicating and having --

M5. SCHNEIDER It was on that issue?

THE COURT: Well, on all issues. |If there is
sonet hi ng you need early, then | would hope that you woul d
ask M. Lem eux and M. Leni eux would cooperate in
obt ai ni ng whatever information you asked for.

MS. SCHNEIDER M request to be able to see
things earlier rather than later is in the spirit of
trying to give neani ngful feedback when it could be nost
easily taken, or ignored as the case may be. It is nuch
easier to take an idea if it is a good one early on in the
process rather than after it has been through the approva
processes and is solidified.

MR LEM EUX: Let me address the first one.
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That will get us well on the way. Two of the three
chapters have been prepared by M. Wldermuth. He is
ready to hand themover to us in a mnute. The Septenber
30th, we'll attach that. W think the third chapter by
Montgonery will al so be ready and we' || address that.

MS. SCHNEI DER:  Which one is Montgonery witing?

VMR. W LDERMJUTH. Mntgonery is doing three.

MR, LEMEUX: Since this is sinmply filed with
the Court and the special referee, | take it we won't have
to serve these docunents on all the parties because we
will be serving notices of notion whenever there is any
action taken?

THE COURT: The problem | am wondering about,
and let ne think aloud a second, because in the area of an
ex-parte conmunication, if you're filing sonething with
the Court --

MR. LEM EUX:  Yeah.

THE COURT: -- everyone -- what do you have to
say about that, M. Kidman? You' re an expert
Constitutional scholar.

MR, KIDMAN. | think everyone needs to have
noti ce by one form or another.

MR LEMEUX: | amtrying to avoid publishing
the first three chapters and the progress report and then
an annual report and then the final report, so by the tine

we get down to the docunment people have seen it so often
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that you have the other tendency, | have seen this before
and you throw it away.

THE COURT: | don't --

MR. LEM EUX: How would it be if I filed a
progress report and filed a notice to the parties that the
progress report is on file with the Court -- was filed
such and such a date with the Court containing the
following. If you want a copy go get it or go to a web
site. That will save a | ot of paper.

THE COURT: What do you think, M. Kidman?

MR, KIDVAN. | think that woul d provide the
noti ce that the Constitution requires.

MR. LEM EUX: Notice of filing plus access in a
coupl e of places.

THE COURT: (kay.

MR. LEM EUX: So then we can start turning this
docunent ation over to Ms. Schnei der.

THE COURT: Let me interrupt you one nonent,

M. Lemi eux. On the conment that Traci Stewart said that
they had a file and they used to send out post cards. In
the file maybe it can indicate that they have responded
pursuant to this notice. You can serve us by facsimle.
You can serve us by web site. It night be on an OSC why
you should not be served with a web site and have them --
they'll be served with a web site unless they respond.

MR. LEM EUX: That's what | was trying to gauge,
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how to present that to you to tell themfromnow on it is
el ectronic unless you do sonething effective or tell them
they have to do sonmething effective to make it el ectronic.

THE COURT: Let them know they want to be served
personal ly, hard copy, via the mail or facsimle, in the
alternative. | think give themthe alternative but put
the burden on themto contact -- should it be the
Wat ermast er t henselves? |t probably should be the
Wat er mast er .

MR LEMEUX: W'Ill try to work a program out
here.

THE COURT: | will leave that up to you

MR. LEM EUX: Maybe we can nmake the standard
protocol is we file the cover sheet, but if you want the
exhibit, which is where the bulk is nost of time, you
either go on the web or get themby enmail or order it up
on FAX, make that electronic. W'Il try to work out a
program and nake that part of the Novenber 11th notion and
meke it sensible from beginning to end

THE COURT: Yeah. Let ne follow up on that just
a second. What you want to do -- | don't know if you want
todoit or not. If you set up an OSC why they should not
be served by Internet and they don't respond, obviously
they have been served every tine by Internet. In that
noti ce, though, sonehow neke a provision that they could

contact in witing so that there is no mstake in
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t el ephoni ¢ communi cations, they could contact the
Watermaster in witing with -- that they wish to either
receive the notice by nmail or facsimle. Too bad we
couldn't have a little check for themto -- the only thing
is if you put a check you want to be served by Internet
facsimle or nail then they're all going to check off
mai | .

MR. LEMEUX: | prefer not to get too deep into
that until we talk to the staff and work out the technical
kinks. We'Il present that in the formof an OSC or
nmot i on.

THE COURT: Cood

MR. LEM EUX: W also responded to the
definition of goals and interests to be addressed. Those
were nmain headings in our paper. | think |I am pushing the
envelope if | suggest we go forward with that until we
present the listing of problens.

We have al so responded to comrents on whet her we
were willing to fund nonitoring progranms or other projects
with the response. And | think that response can stand on
its own two feet without respect to the further
el aborati ons of basin problens. Those two responses
basically say |ike everyone else, we're going to try to
get the federal governnent and state governnment to pay for
these, but we realize they're not going to pay for

everything. And at sone point in tine w se business
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judgnment has to be exercised and we have to get on wth
our lives wthout --

THE COURT: Maybe Santa Ana Water night think
Traci Stewart invited sonebody up. And if | amto believe
their Internet again, somebody didn't think that was a
good idea. They weren't organized yet. That's ny own
par aphrasi ng. There was sone conment on one of the
mnutes that | read on their web site that she had invited
sone people from Orange County up to participate in
di scussions and financially participate. It probably is
never too early to get noney.

MR, GUTI ERREZ: The point we were trying to nmake
clear in there is if a problem has been identified and
needs a solution that nonitoring in general, or in
particular, or other things in general, the failure to
obtain state or federal funds is not going to cause the
Wat ermaster to stop addressing the problem

THE COURT: Exactly. Exactly.

MR. LEMEUX: | take it those issues that have
been rai sed by the special referee have now been answered
adequately and we won't address that again when we cone
back here unl ess we're wrong.

M5. SCHNEIDER:  Your Honor, | think that the
fundi ng of nonitoring prograns question has been
addressed. The question of the adequacy of nonitoring in

the past and now for the future is probably integrally
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tied to the probl em of defining what the basin probl ens
are.

MR. LEM EUX: Yes, | agree.

MS. SCHNEIDER: And the ability to find those
woul d be a function of how good those data are.

THE COURT: W need to know anpng ot her things
that she's nentioned who's not -- who should have a
nmoni toring device and who is not reporting, even if they
do have a nonitoring device, | understand that.

MS. SCHNEI DER. Your Honor, | am-- you're
tal ki ng about production reporting?

THE COURT: Yeah. | think that that in the past
may have been given a tertiary inportance nmaybe. It seens
to ne there is a lot of people out there that aren't
reporting. Well, there are sone people that aren't
reporting that should be reporting.

MR. LEM EUX: We'|l nake a note of that.

And that was --

THE COURT: oing back to what you were sayi ng

MR. LEM EUX: That will cone back on Novenber
5th. Something about that. As far as funding issues,
hope that we agree those have been dealt with.

We tal ked about managenent consents, speci al
ref eree coments on nanagenent consents and we responded
on page five. This is kind of a -- | amnot sure if we

answer ed i nadequately or if you need additiona
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i nformati on.

M5. SCHNEI DER: Your Honor, |'m not sure.
think that one of the concerns that have been expressed by
one or nore of the parties that when the OBMP scope
cut-off date occurred that sone ideas nay not have been
i ncl uded or new ideas m ght be brought up in the future.
And | think the main concern is that this is an evolving
document. And if new ideas came in it could be included.
| cast no intended as a cut off.

MR LEM EUX: That's what we tried to affirmin
our response.

M5. SCHNEIDER In that vein, | think the
comment we had M. Lem eux respond to on the M ssion
statenment phrase within the provisions of judgnment are
also in the same vain. |In other words, there isn't a
limtation inplied or expressed if they renpved that
phrase as they indicated they would fromthe M ssion
statenent so that just |like a new idea com ng al ong for
i npl enentation to be considered, a nmanagenent concept to
be considered, if the judgnent had to be anended in sone
fashion to acconmodat e i npl ementati on under the OBVP that
was not off the table at any tine.

THE COURT: That's an interesting coment too.
One -- | nean, the vehicle you use to get the increase in
conpensation to the Board nmenber -- is there sone probl em

with anending this judgment? Sonmebody said, let's not
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anend this judgrment; is there some --

MS. SCHNEIDER: | think that is an issue, your
Honor .

THE COURT: Wiere is -- | guess that lady lives
in Ontario. Were's the beef?

M5. STEWART: It's in Chino.

THE COURT: | saw the parades. She actually
lives in Chino.

MR, LEMEUX: | think it depends on the
anendnment. It is alittle like anending the Bill of
Ri ghts to sol ve sone perceived nodern problemthat we can
all agree is a problem There is still a reluctance to
get intoit. W're all concerned about you're opening up
a Pandora's box and what else is going to fall out?

The Court has suggested an anmendnment i s needed
for conpensation. Frankly, we'll go back to the
Wat ermast er and present themthe option of leaving their
conpensation the way it is or amending the judgment.
don't know if the Watermaster will say let's anend the
judgnent or not. W're going to ask themthat. They may
say that is too dangerous.

THE COURT: The Stringfellow issues actually
resulted in an anendnent of the judgenent. | notice that
Judge Kayashi ma years ago had approved -- Waternaster went
to Judge Kayashima and said, hey, on this dirty water we

need to anend the judgnment and it was.
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MR. LEM EUX: We're operating under a new system
here since the first of the year. And | would suggest
that coming to court and talking to you, you talking to
us, is a learning experience. And that's very hel pful for
us to get our feet on the ground and have strong opinions
on whether or not to amend the judgnment. | think what
you're seeing right nowis that until we have a little
better sense of what's going on, nobody's going to be
advocating any | arge changes to anything.

THE COURT: Uh-huh. Yeah. | can understand the
insecurities. W're -- there is a rich history of
bi ckeri ng.

MR. LEM EUX: There may be a billion dollars at
stake or nore. W're trying to be very careful about
this.

But as anplified by our dial ogue, the nanagenent
concept in our docunent would be generally okay. | think
the role of legal counsel is not effected by additional
research on the problens of the basin unless | egal counse
is a problemof the basin. Legal counsel

THE COURT: W have al ready passed that issue
It was about a year ago, over a year ago.

MR. LEM EUX: And finally we nake a statenent on
i mpl enentation that is meant to convey the inpression that
we understand that our job isn't done when the OBMP is

witten.
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MR, GUTI ERREZ: Inplenmentation will also be an
i ssue.

THE COURT: NMonitoring will always be inportant.
You have got to have a base and then the next year you
conpare it and you conpare it. |If there is a problemyou
go back and trace to see where we have plunes, the G E.
Flat Iron, we have Stringfellow, Lockheed, the dairy
problem you have sone problens with TDS. That's nore
difficult to get rid of then sonme of the other plunes.
Percol ate. There is no known systemfor mgration. No
known system

M5. STEWART: Perclorate.

THE COURT: Al | knowis what | read, ne and
WIl Rogers. | knowthere is a problemin that area. |
have been reading that right now Apparently fromwhat ny
readi ng has indi cated, naybe you guys are the experts. |
shoul d be asking you. What | read is there is no known
way of getting it out of the ground yet, out of the water.

MR. LEM EUX: There is sonme reason to wonder if
there is a problem

THE COURT: Another article | read, it has been
quite some tine, but about the fuel storage units and what
they're doing with those rather than pulling them out.
The renedi ation. There's a lot of -- nore than enough to
read in this area, isn't there?

MR, LEM EUX: Yes.

HEATHER R MOCRE, C. S. R (909) 945- 4187
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M5. SCHNEI DER  Your Honor, | want to go back
briefly to M. Lem eux's inplenentation response. | think
there m ght be sone m sunderstanding of what | wote in ny
conment s.

MR. LEM EUX: Ckay.

MS. SCHNEI DER. My comment was in any event, the
1995 final summary report for the Chino Basin Water
Resour ces Managenent study did many of the things that are
included in the scope for this OBMP, but it stopped before
it got to inplenentation neasures. It says so. It says
the next inportant thing to be done is inplenentation
What | was suggesting is don't redo all of the work in the
'95 report. That's about 10 percent of the report. Then
put 90 percent into where that effort stopped, which is
i mpl enent ati on.

That was the gist of what | was trying to say.
And | apologize if | wasn't clear. | just had been a
broken record, | guess, urging that the focus be on
i npl enent ati on once the problens --

MR. LEM EUX: We mi sunderstood that --

THE COURT REPORTER: One at a tinme, please

MR. LEM EUX: When we bring back the next
application to this, we'll clearly state we intend to
implenent. We were taking a little different angle.
take it then the matters presented then conmented on by

the special referee and then responded to by us woul d
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still need attention. After the problens are anplified
we'll go back and revisit goals. These are the titles
have put here. The definition of goals, the interests to
be addressed, and at the sanme tinme, we'll re-exanine the
i npl enent ati on strategy.

THE COURT: Problemdefinition fits within
t hose.

MR. LEM EUX: Problemdefinition would be --
itemone is problens. Then we'll go back and | ook at
goals. Re-exanmine the interests to be addressed and the
i npl enentati on schedule. It's quite possible what we have
presented in terns of goals and interests and
i mpl enentation will hold up

MS. SCHNEI DER: Ri ght.

MR, LEM EUX: But we will bring that back to the
Court and tell you that we think our earlier goals are
correct and may have blind luck or great skill, but we'll
explain that. And if there is a need to nodify then based
on the identification of problenms, we'll also present that
to the Court, but we won't address all of the other issues
that were in the exchange

THE COURT: Good. Good to have you on board
M. Lem eux.

MR. LEM EUX: Thank you.

THE COURT: M. Kidnman, | net sonebody who knows

you about six nonths ago. He used to be associated with
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Sout h Coast Pl aza.
MR, KIDMAN. M. Henway (phonetic spelling)?
THE COURT: O the Fair Association
MR, KIDMAN:  Yeah. Ji m Henway.
THE COURT: He had sone good things to say about
you.
MR. KIDMAN:  Thank you for passing that al ong.
THE COURT: Was it productive today hopefully?
MR, LEM EUX:  Yes.
THE COURT: |Is there anything el se we need to

di scuss before |I adjourn this issue?

MR, GUTIERREZ: | have two issues. | wll keep
them short and sumarize themand then | will explain
them | believe we should be giving consideration to two

i ssues. One is when we conclude those notions sone clear
direction to the Waternaster Board because what we have is
a congloneration of a lot of ideas that are disjointed.
THE COURT: Precisely my thoughts when | was
readi ng the reports.
Go ahead.
MR, GUTI ERREZ: Secondly, | think we should be
gi ving sorme thought to have the governnments of the
Wat ermaster evolving fromsonething that it was to
sonet hing that you have ordered to sonething that has
taken place to sonething that needs to be maybe evol ved

further. Let nme go back and explain those.
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THE COURT: Ckay.

MR, GUTI ERREZ: What you have done by your
February ruling is you set a new organi zation into notion,
and that -- you have seen the product of that. | think it
is largely good. There is much nore cooperation and
openness and | think it is all positive. But you're
asking a very large group of parties with diverse
interests to address very, very, nmgjor issues. And that's
the reason why | suggest that we really need to be | ooking
at some very specific direction.

| have observed that in the discussions we have
had at the Waternaster |evel that everyone understands
your ruling differently. People will say, | think
Judge Gunn nmeant this. Oher people say, | think
Judge Gunn neant this. W really don't know what you
meant. We're guided by a few words that pertain to the
i ssues we're dealing with now

| think that in this regard what Ms. Schnei der
and M. Scal m nini have suggested about identifying
problems is good, but I'd like to ask themif they can be
nore specific as far as what they nean. And meani ng no
di srespect, but in reading Ms. Schneider's
recomendations, | don't understand some of it. It just
doesn't make sense to ne. And | will be specific about
that. And |'d like to ask her to do nore.

For exanple, we have already discussed, as far
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as the definition of problenms we're dealing wth,
hyr dol ogi cal problens only. And | understand that and
that makes perfect sense. However, there are sone
non- hydr ol ogi cal problens that inpact hydrol ogical
problems. | will use one exanple. The question is the
question of storage. That's not necessarily a
hyrdol ogi cal issue. It is an adjustrment of water rights
anong the parties. The discussion we had had in the past
prior to these notions, and it really hasn't been
di scussed in the docunentation that's been served, is how
much storage capacity is there in the basin? How do we
divide that?

THE COURT: How nuch | eaks out through the Santa
Ana River Project Authority?

MR GUTIERREZ: All those issues which are not
hydrol ogi ¢ that have inpact on it. | amthinking those
ki nds of issues are legitimate as far as probl ens that
need to be decided. They're not necessarily hyrdol ogical,
but they effect this and the big picture because they dea
with the interest of the parties. And at sone point in
time we discussed that at Watermaster |evel there are
going to be differences on how to resolve this of these
key probl ens because those problens effect the parties
differently. At this point in tine we have chosen to
understand there will be differences and not address the

di f f erences.
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One of the thoughts | had is that | can foresee
for exanple on how we spread the costs to inplenment the
plan that we may need to have two proposals to the Court.
One might be a majority proposal, one mght be a mnority
proposal. | can see on sone issues we're not going to
agree. And that needs to be brought before the Court to
fashion its own proposal with the substance of
Ms. Schneider's and M. Scalmnini. | amjust saying
that's an exanpl e that becones a real problemin the
i mpl enent ati on.

Al so, one of the things that Ms. Schnei der
suggested in her report was the reference to the
conplexity of data -- and | forgot how she phrased it. |
marked it in here. | think there was a suggestion that
maybe we do a better job to collect data such as how nuch
water is being drawn by everyone. It didn't cone across
to nme in the formof a reconmendation. The reason | am
asking that is because the various workshops when there
can be five to twenty people discussing it with different
interests and different views and different understandi ngs
of what has been witten, we're not going to know how to
address that. Are we going to be penalized if we don't?
How can we neasure results without the product? The big
picture | ampresenting to you here is the need for
sone -- as specific a direction as we can get. So that's

i ssue one.
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Issue two that | have is the question of the
evol ution of governnents. What the Court has done by this
ruling is created a form of governnent which includes the
Court, the Watermaster Board, and Ms. Schnei der and
M. Scalmnini as advisors to the Court. And the
rel ati onship between Ms. Schneider and M. Scal m nini and
the Watermaster Board isn't clear. You have just
di scussed giving authorization to M. Lemeux to
comuni cate with her and vice versa. That's fine and
good, but | would point out that M. Lenieux is the
attorney for the Watermaster Board and he takes direction
froma majority which does not necessarily represent the
interests of other parties or the views of other parties.

And so the question anpbngst others that | have
is what opportunity will the rest of us have to
comuni cate with Ms. Schneider? And how do we communi cate
with her?

THE COURT: | amnot going to linmt any of the
attorneys if they have a problem

MR, GUTIERREZ: Up to this point | have not
communi cated with her. | considered her to be an arm of
the Court.

THE COURT: Waternaster is an armof the Court.

MR, GUTIERREZ: | understand that. |It's an open
process. And so that relationship is not that clear. On

your February ruling you indicated that the only reference
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that | recall with respect to the devel opment of the
Opti mum Basi n Managenent Pl an was that Anne Schnei der was
aut hori zed to conduct hearings on what was taking place.
Sony -- all | amsaying is that there is an issue there
anongst others with respect to the comuni cati on and how
do we advi se one another of those communications and what
do we make of them This obviously is all evolutionary by
what we have given the Court and what the Court has given
us back.

W're now noving into a new direction. W
haven't thought through a |lot of these issues. | think
the point is going to arrive where we're going to need to
deal with these issues, and the bigger question to ne is
this. Wen we're working in committees on trying to
develop a plan there are going to be differences. There
is not going to be gui dance because you can't foresee at
this point in time what kind of problens we're going to
have in the future or if we find other hydrol ogi ca
probl ems we haven't thought of before we're going to be
dealing with those.

My question is what governnment structure is
there? Do we go to Ms. Schneider? That's not clear. O
do we file a notion and bring it to the Court? W don't
have to resolve all of those now | think it is inportant
to give some consideration to themso at | east we nake it

easier on all of us.
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If you set a tineline and everybody is working
hard on it, they continue to work on it. Some of these
are going to require the assistance either fromyourself
or Ms. Schneider. And the question is how do we do that?
obviously, let me think aloud here a second. It is a very
delicate subject and one to which any party can file
objections with the Court and we woul d have to address
t hose obj ecti ons.

THE COURT: What | -- as a backdrop let ne take
you back to -- | think it was last tinme all the attorneys
were here that | had reninded the attorneys that one of
the things that Judge Turner in his 1989 decision had
commented on was that there was, perhaps, a |ack of
consensus within the parties to the judgment. And | would
hope that things the way they were set up, you have the
overlying agricultural, overlying non-agricultural pool,
the appropriative pool all effecting -- the Advisory
Committee, all effecting Watermaster. That within that
framework a certain anount of problens could be resol ved
t hrough consensus buil di ng and di pl onacy.

To that end let me take you to Anne Schnei der
and how | view her. And, again, soneone could file
objections and correct nme where |'mwong. She is a
special master. |If there would be a | awer/client
privilege it would be with the Court. Let there be no

m stake about it. She is to advise nme on the adequaci es
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and i nadequaci es of the inplenmentation of the judgnent in
this scoping plan, for exanple. | |ean heavily upon her
advi ce.

The way | attenpted to set it up, though, | fee
very unconfortabl e conmunicating about Waternaster to any
i ndi vi dual outside the courtroomand w thout a court
reporter going. So as far as that, let there be no
m stakes about it. | don't want to talk to any attorney
i ndi vidual ly.

Now, if they go to Anne Schnei der, Anne
Schnei der the way | have envisioned it could talk to them
since she is an appendage of the Court, that does create a
delicate issue that | would be willing to address.

M5. SCHNEI DER:  Your Honor?

THE COURT: Yes.

M5. SCHNEI DER.  The question has been rai sed,
Wat ermast er staff was suggesting that a neeting be held
with Watermaster staff and M. Scalmnini and ne and the
representatives of the parties. And | indicated that
didn't think that was appropriate. And | think what
M. Qutierrez is suggesting is nmaybe we consi der one or
nmore hearings that would be for the purpose of making nore
specific the recomrendations that | have had to nmake | ess
speci fic because of tine constraints and nmaybe offer the
opportunity for the parties to directly talk with

M. Scalninini as well.
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The recommendati ons can be nmuch nore specific.
And if that would be hel pful, which would nmake sense to
me, then it should be arranged for, but | do believe that
this processes woul d best be served by not conmunicating
with any parties individually and to do it through a
noticed hearing. And perhaps if we just start sone set of
hearings that woul d be hel pful

| think that if it isn't a problem| would |ike
to be able to talk with M. Lenieux just on the basis that
there is procedural work to be done. As |long as that
doesn't beconme substantive in any fashion. Perhaps there
is aline that can be drawn.

MR. LEMEUX: Well, | see ny role as very
simlar to the special referee since we all have the sanme
client, that's the Court. You have del egated sone
responsibility to the special referee and M. Scal ni nini
and sone responsibility to the Waternaster and Chief of
Wat ermast er operations. And | and maybe sone ot her worker
bees for the Watermaster are working for you as
di stingui shed fromthe parties -- from sonebody that's out
there drilling a well, they're not working for you. The
group | have just describe, the Watermaster Speci al
referee's job is to try to watch the basin. They happen
to have other interests as well. That's just
happenst ance.

So | think there is a reason to distinguish

HEATHER R MOCRE, C. S. R (909) 945- 4187
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bet ween ny conversations with the special referee and the
conversations of an attorney representing the parties.

THE COURT: Hang on a second. Let me think
al oud a second. | can envision pursuant to the judgnent
the Advisory Conmittee tells Watermaster to do sonet hing
maybe consistent with the days -- the Fudacz days is how I
drew a distinction there, but the Watermaster could have
been infornmed by the Advisory Conmittee to do X and the
Watermaster in their independent judgnent, the Board of
Directors of Waternaster acting as Watermaster, determ ne
that Y is the nost appropriate cause of action and they
woul d cone to the Court. The Advisory Conmittee would
al so presunably be represented at that hearing. And so |
don't see nyself having direct |ines of comrunication with
M. Leni eux even though you would have a different --

MR. LEM EUX: Maybe | should --

THE COURT: -- status than the others.

MR LEMEUX: | wouldn't say that. | amalso, |
think, alittle unconfortable talking to you ex-parte,
al though analytically I'mnot sure why. | should nention
to the Court that our office does not represent the
Advi sory Committ ee.

THE COURT: Mbst definitely we have been through
that. That was M. -- why M. Fudacz is no |onger here,
the lines being blurred at one tine. | ruled on that. |

ruled there was a conflict of interest.
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MR. LEMEUX: | attend their neetings and
answer questions and sonme of ny best friends are Advisory
Conmi ttee nmenbers.

THE COURT: Well --

MR, LEM EUX: There is no professiona
rel ati onship there.

THE COURT: Ckay. |If sonebody sees a probl em
with --

M. Kidman?

MR, KIDMAN:  Well, I'mnot standing to raise a
problem Wat | think though is that the -- we have had
sonme history here that's made it a little difficult to get
reorgani zed. And that history in one sense is that the
Wat ermaster and the Waternmaster Advisory Conmittee becane
partisans in the process rather than representative of the
judgnment and of the Court. And consequently when they
beconme partisans of the process and | have to appear with
ot her counsel here in front of the Court then it becones
very awkward for the Court.

| see this as being a product of the types of
interest that are involved. If we ook at the public
interest, on the one hand, and | ook at special interests
and take those two things with all of the types of
connotations that they have, | would say that it's not
necessarily true that the najority of special interests

taken collectively through the Waternmaster or the
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Wat er mast er Advisory interests, Advisory Conmittee, it's
not necessarily true that the collection of those specia
interests equal the public interest. And you're -- this
whol e process, you, the Watermaster, everybody is having a
great deal of difficulty getting readjusted to the idea
that the public interest is what's to be forenost for the
Watermaster. Once that's done, and | think the process is
underway for the public interest to be what the
Waternmaster is about, and to the extent that the parties
then find thenselves in dispute under the judgnent, the
parties conme here rather than using the Watermaster or the
Wat er mast er Advisory Comrittee as their representative to
you. | think that's where the system kind of broke down
is that we got the idea sonewhere this should be
government by mgjority rule, and that is by a nmgjority of
the special interests rather than a mgjority that is
| ooki ng at what the public interest should be.

So the process is painful to readjust because
peopl e have been used to working under the old system as
they are assisting. And | believe they are fromwhat's
been said here today as well as the papers that have cone
before you in connection with today. It would becone nore
unconfortable for M. Lenieux to operate as he probably
should and as the Watermaster should as your assistant in
admi ni stering this judgnent rather than as a partisan that

it cones in here and takes sides in disputes. Hopefully
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we'll get to a point where -- if matters are not resol ved
by substantial consent and there is an agreed mnority,
that that argunment would take plays between the parties in
front of you, if that becomes necessary, rather than
having an -- that argunment between the parties and you
getting advice fromthe Watermaster here i s how we see
this issue to be resolved. Rather than the Waternaster
itself being a party to the dispute, | think it is going
to take awhile longer for it to re-evolve.

THE COURT: What if the Advisory Committee,
goi ng back to my exanple, says X, Waternaster then decides
not X, then that becones ny decision. Under the terns of
the judgnent, of course, there are certain dates, etc
Under those circunstances, | shouldn't be commruni cating
ex-parte with M. Lenieux, are we agreed?

MR. KIDMAN: It seens to nme in the adversary
process if there is that dispute it is not a dispute
bet ween the Watermaster and the Advisory Conmittee. It is
a di spute somewhere between parties under the judgnent.

The Waternaster and the Advisory Comrittee are
assistants, arnms of the Court, they should not be
partisans in that dispute. They are nerely there to nmake
reconmendati ons. You know, where there is a consensus,
where there is substantial agreenment, their recomrendation
can be, let's say rubber-stanped by the Court. Were

there is dispute the dispute shall be between the
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underlying parties in front of you with assistance.

THE COURT: | will take your coment under
advi senment. | just go back to the time the nine-nmenber
board Wt ermast er was appoi nted and we had a di vergence of
opinion on that one. | don't know. \When a specific issue
comes up, | will trust that there will be sufficient
nmoti ons nade of the Court, maybe a Motion to Disqualify.
Who knows. | think the noticed nmotion procedure, if it
conmes to the point where sonething has to go before the
Court, I'Il go back and nmaybe be nore appreciative of Anne
Schnei der's conments. She shoul d be conmunicating as an
advi sor to ne.

MR. LEMEUX: |I'msinply not going to approach
the Court ex-parte because of the problenms you recognized.
However, | amgoing to attach a percentage, just a wild
guess. | would guess that 95 percent of the time the
WAt er mast er Advi sory Conmittee and all the parties are in
absol ute agreenment on everything and at that point
ex-parte contact to the special referee can be very
useful .

THE COURT: And | think under those
circunst ances what guidelines would be appropriate? Wuld
it be that for exanple, in your resolution, which is a
sl ow and cunbersonme process and nmaybe not facilitative of
what we're trying to do, in that resolution, Gene Koopnan,

| believe, signed the resolution, hey, this is okay with

HEATHER R MOCRE, C. S. R (909) 945- 4187



11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

29:

29:

29:

29:

29:

29:

29:

29:

29:

29:

29:

29:

29:

29:

29:

29:

29:

30:

30:

30:

30:

30:

30:

30:

30:

30:

02 1

06 2

06 3

11 4

15 5

15 6

17 7

18 8

22 9

2610

2911

3112

3313

4014

4315

4816

5817

0018

0419

0720

2221

2822

3223

4224

5025

5326

58
the Advisory Conmittee and go do it.
MR LEMEUX: Let's try to work somethi ng out
too. W' re working on a general subject to parties and

Court filings. Let's see if we can obtain a consensus

over here.

THE COURT: What woul d be appropriate?

MR. LEM EUX: On contact with the specia
referee, it is conplicated and it covers all of us. It is

just not nme talking to the special referee, it is the
chi ef of operations and the engineers and | don't know
where to draw the |ine.

M5. SCHNEIDER  That is a difficulty. | think
it would be extrenely difficult to review and comrent
effectively without access to Waternmaster staff and
consultants and for that reason | felt it would be very
hel pful to be able to talk to M. Lemeux as well, but --

THE COURT: The way | originally saw it was you
would talk to people, wite a report. And | would
consider that report. Everybody else has got a copy of
that report as far as reconmendati ons go so they woul d be
able to voice their opposing views. Then again, | see it
as certain things that I -- you mght ask for direction
fromnme. And that | think naybe M. Lenieux, M. Kidnman
M. Qutierrez, everybody, nmaybe we shoul d discuss this
some nore at our next neeting instead of to where the

lines are and what is permssible.

HEATHER R MOCRE, C. S. R (909) 945- 4187
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59
| tell you one thing. | don't want to talk to
M. Scalmnini and | haven't. | have appointed himand he
has inpressive qualifications. And | amleaning on his
reports. Just in the sane breath, M. WIldernmuth | have
not contacted. | have read his report. | never net the

gentlenmen from Monte Vista that | understand by the

general tenor of the Internet, | understand he got sone
comendation. It seened like it was a good-bye
commendation. | assume he is no |longer with you.

MR. KIDMAN:  The general manager, Joe Grindstaff
is at Santa Ana Wat er Shed.

THE COURT: Anyway, | always enjoyed, he
obviously was -- his declaration was considered in giving
great weight by the Court in the |ast decision. Anyway,

let's discuss this next time. The court reporter needs a

break.

Is there other things that we should be
di scussing, in which case | will give her a break and
we' |l come back?

MR, GUTI ERREZ: | don't have anything.

MR, LEM EUX: | think we should be tal king about
[ unch.

MS. STEWART: | want a little bit of

clarification. Wat did you nean by you wanted nore
information with regard to the consent cal endar and the

m nutes? You want sone sort of expert listed in the

HEATHER R MOCRE, C. S. R (909) 945- 4187
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128 1 m nutes? That was the thing we were a little confused on.
032 2 THE COURT: |'mnot sure what is in your consent
35 3 cal endar. That's always --
38 4 MS. STEWART: In other words, instead of seeing,
40 5 consent cal endar approved, notion nade, you'd like to see
44 6 what those itens were in that?
46 7 THE COURT: And probably a little nore
48 8 descriptive than conpensati on.
52 9 V5. STEWART: Ckay.
5310 THE COURT: That doesn't tell ne anything.
5811 MR, LEM EUX: Thank you, your Honor.
5912 THE COURT: Thank you.
0113 MR, GUTI ERREZ: Thank you, your Honor.
0314 M5. SCHNEI DER.  Thank you.
0415 THE COURT: That's everybody?
16 (Proceedings in the above-entitled matter
17 wer e concl uded.)
18 --00o- -
19
20
21
22
23
24
25
26

(909) 945- 4187
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