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CHINO BASIN MUNICIPAL WATER DISTRICT vs. CITY OF CHINO  10-21-97

'MARK J. WILDER 1
1 MARKS WIRE ché%}ﬁl GINEERS Tuesday, October 21, 1997, Rancho Cucamonga, CA
2 415 NORTH EL CAMIN? R{,AL, SUITE A 2 10:12 a.m.
SAN C% %NTE, CA 9267 3
2 {114) 498-9294 --000--
GEN% KOOP{\]/IAN, CHAIRMAN 4 :
5 MILK PRODUCERS COUNCIL 5 SPECIAL REFEREE: We are on the record. This is
13545 EUCLID AVENUE . .

6 ON’TAR% CA 91761 6 a hearing that we have scheduled to consider some of the

1 (909) 628-6018 7 issues that have been referred by the Court to consider.

8 CHARLES R, WHITE, DISTRICT CHIEF ;

CRARLER 2T TEORNTA 8 You all have th.e order to the referee. .We will try o

9 SDOEI.RI%%'IEI&I%%}‘S%EI Vé%TER RESOURCES 9 focus on those issues, although the briefs and reply
10 250 FAIRMONT AVENUE3 SUITE 102 10 briefs raised questions that I would like to ask in
} é %%E')I\ESI}‘?—%% OCA 91203-1035 i; order o mc(i)re- fully :ihnd?:rstand how to make a

recommendation to the Court,
L. JACK HAGERMAN .
13 CORREC'I'IONéEF PLANT MANAGER II 13 Before I talk about how I am thinking about these
14 ISZ)T%E%%&%NAT O}C:) %%IA CTIONS 14  issues to start with, ] would like to have everyone
15 {I:“’fi'm% (:{;:ENE%%S%(};%}SQUE’ BOX 128 15 introduce themselves so I have some sense of who's
(909) 597-1821 16 counected to which party. And if you would start around
%? WILLIAM B, RICE TENGINEERING GEOLOGIST 17 the table first, that would probably be most helpful for
18 w&%%%s?E%%E%ﬁ;VEONMENTAL 18 .Lhe reporter, since she’s going to have to sort out who
9 IO SONMMATER QUYL | 20 gt b st o o s o e e
interrupt if she needs to if I’'m unable to keep more
20 MQ‘}%}%SERAEQEZTS’D;S}%%E 300 21 than one person from talking at once. So would you --
) (509) 782-4459 / (509) 782-4381 22 MR. SCHATZ: John Schatz for Jurupa Commuaity
ROBERT A. DeLOACH, GENERAL MANAGER i istri
23 GERALD 7. BLACK, DIRECTOR OF OPERATIONS 23 Services District o .

4 C&Jﬁg%‘gﬁ%‘% EI%WTY&VA%&%STRICT 24 MR. VAIL: My name is Eric Vail. I’m standing in
25 ] CQHOQ%IQJC AJM! ONGA, CA 61729 25 for Bob Dougherty. We represent the City of Ontario.
2 (909) 987-2591 7 .

5 i

1 1 MR. McPETERS: is T .

P, JOSEPH GRINDSTAFF, GENERAL MANAGER - ¢PETERS: My name is Tom McPeters. My

2 JOSEPHINE JOHNSON, DIRECTOR clients are mutual water companies Fontana Union Water

3 %?%T CEEW?&E}%U%STRICT 3 Company, San Antonio Water Company, West End

4 %&?9%%‘6‘0% CA 01763 4 Consclidated Water Company, and Monte Vista Irrigation

: : 5 Company,

5

5 %%%I%GS’O \%E&MIDENT 6 MR. RYAN: And I'm Timothy Ryan. I'm general

; ROBERT BEIN, WILLIAM FROST & ASSOCIATES ; counsel for the Fontana Water Company.

PROFESSIONAL ENGINEERS, PLANNERS & SURVEYORS MR. MARKMAN: Jim Markman representing the Chino
14725 AL PARK . .
8 %{X;Z)I%%%’S %§E2718-20%QA Y 9 Basin Watermaster Advisory Committee.
- 10 MR. LITTLEWORTH: Art Littleworth of Best, Best

9 >
10 BARBARA BRENNER 11 & Krieger representing Western Municipal Water District,
11 ELLISON & SCHNEIDER 12 the Cucamonga County Water District, and Kaiser
12 %} }m&D}\?ODR&%’g{EZ 13 Ventures.

13 SANTA ANA %&ER WATER COMPANY 14 MS. QUELLETTE: Michelle Ouellette of Best, Best

14 ROBERT De BERARD 15 & Krieger also representing Kaiser, Cucamonga, and

15 CHAIRMAN 16 Western.

6 AGRICULTURAL POOL 17 MR. CTHIGOYENETCHE: Jean Cihigoyenetche

17 %AVE CROSLEY I8 representing Chino Basin Municipal Water District.

18 WATER ENVIRONMENTAL MANAGER 19  MR. KIDMAN: At Kidman represcnting Monte Vista

19 20 Water District. .

20 gg&;ﬁfﬂ) %%GER 21 MR. GUTIERREZ: Jimmy Gutierrez representing the

51 CITY OF CHING HILLS 22 City of Chino.

22 MARY STAULA 23 MS. LEVIN: Marilyn Levin of the Attorney
MICHELLE LAUFFER ’ iforni

23 CHING BASIN WATERMASTER 24 General’s Office representing the Stute of California.

%g 25 MR. KENNEDY: Good morning. Steve Kennedy

6 g
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1" representing Three Valleys Municipal Water District. 1 want to keep anyone from participating, but I'd like 1o

2 SPECIAL REFEREE: Would the people in the back 2 perhaps be efficient if possible.

31 of the room introduce themselves briefly. 3 MR. LITTLEWORTH: I think Jim Markman is gomg to

4 MS. STEWART: Traci Stewart, Chief of Watermaster 4 take the lead for those of us supporting the motion.

5 Services. ‘ 5 And some of the rest of us may have some comments, but I
6 MR. DeLOACH: Robert Del.oach, general manager of 6 think he’ll be taking the lead.

7 Cucamonga County Water District, 7 SPECIAL REFEREE: And for the opposition?

8 ° MR.BLACK: Gerald Black, Pirector of Operauons 8 MR. CIHIGOYENETCHE: [ think Art Kidman.

9" Ifor Fontana Union Water Company. g SPECIAL REFEREE: Okay with you, Mr. Kidman?
107 MR. TEAL: Mike Teal, Director of Public Works, 10 MR. KIDMAN: I'll be glad to speak for my client.

~ 11 City of Ontario. 11 To the extent the others agree --
12 MR. JAMES: Ed James, general masager for Jurupa 12 SPECIAL REFEREE: Right.
13 Community Services District. . 13 MR. KIDMAN: I'd expect that they'd indicate so.
14 MR. CHELEDEN: Chris Cheleden representing the* 14 SPECIAL REFEREE: That’s fine.
15 City of Chino Hills, 15 We have one new arrival. Could you identify
16 MR. BOYER: David Boyer representing Monte Vista 16 yourself.
17 Water District. 17 MR. RUDINICA: I'm Mike Rudinica, general ;-'
18 MR. GRINDSTAFF: Jot Grindstaff, I'm the general I8 manager, Chino Hills.
19 manager, Monte Vista Water District. i9 SPECIAL REFEREE I see the key issue as being
20 MS. JOHNSON: Josephine Jobnson, director for 20 if there is a compelling reason not to grant the motion
21 Monte Vista Water District. 21 to appoint 2 new watermaster and in particular a
22 MR. RICE: Bill Rice. I'm with the Regional 22 nine-member watermaster board as proposed. I read the
23 Water Quality Control Board. 23 briefs and reply briefs, and I think the issue boils
24 MR. NORTON: Bill Norton, Regional Water Quality 24 down to a question of whether a compelling reason would
25 Control Board. 25 be that such a nine-member board would not act
S ‘ 1

1l MR. CRAIG: Ron Craig, City of Chino Hills Water 1 responsibly and effectively to preserve both the water

2 management. 27 quantity and water quality of the basin and to maximize

3 MR. RODRIGUEZ: Amold Rodriguez, general manager 3 the beneficial use of the basin and do everything that

4 for Santa Ana River Water Company. 4 may be entailed in carrying out the purposes of the

5.  MR.HAGERMAN: I'mJack Hagerman with the State 5 physical solution and to adhere to the requirements of

6 “of California Department of Corrections, CIM. 6 Article 10, Section 2.

7 MR. CROSLEY: David Crosley, water environmental 7 I think a part of the compelling reason issue

8 manager, City of Chino. 8 involves the question of whether there is some

9 SPECIAL REFEREE: OQkay. Thank you. There's some 9 watermaster autonomy to carry out the physical solution,
10 people placed at the board -- 10 autonomy as opposed to the authority of the advisory
il MR. WILDERMUTH: Mark Wildermuth, consultant, 11 committes, and if that part of the judgment structure

12 MR. WHITE: Charles White, Department of Water 12 that there is some autonomy is something that has 1o be
13 Resources, Southern District, in Glendale. 13 protected. Water quality appears to be a very central
14 MR. De BERARD: Robert De Berard, ag pool. 14 issue and proponents of the motion have indicated in

15 SPECIAL REFEREE: That's a crowd. 15 their pleadings that they take the position that the

16 1 would like to go through just briefly what { 16 Regiopal Water Quality Control Board is the entity that
17 have been thinking in terms of the key issues and the 17 should be responsible for water quality issues. And the
18 compelling reason question. And then I bave quite a few 18 question becomes then, in terms of the water quality
19 questions and I'm wondering if there might be some way 19 component, what the ability is and the likelihood would
20 to designate perhaps a spokesperson or two for the 20 be of the nine-member watermaster to fully perform all
21 parties in opposition and for the parties in support of 21 the functions intended that be performed under the
22 the motion on a nine-member watermaster board issue to 22 judgment including quality and quantity.
23  start with, to address the main questions, perhaps. And 23 So I basically see two ways to go. One would be
24 then if there are additional comments that anyone wishes 24 to recommend 10 the Court that it grant the motion for
25 10 make, maybe those could briefly be added. Tdoa't 25 appointment of the interim -- for appointment of the

10 . 12
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| nine-mémber board as an interim appointment with an I enter into this arrangement, So while we have tried, |

2 order to produce for the Court within fairly short but 2 think we have -- everybody has tried', I can’t teli you

3 reasonable amount of time a program or plan as to how it 3 that will ever happen before this motion is decided.

4 will proceed to carry out this potentially separate and 4 SPECIAL REFEREE: Okay.

5 important function under the judgment. An alternative 3 MR. MARKMAN: So Chino Basin Municipal Water

6 way to proceed would be to recommend that the motion be 6 District is -- so far as we’re concerned is the interim

7 denied. In either event, it seems like it may be very 7 watermaster under the constraints of the court's

8 useful to the Court to have the Court order an 8 order -- that kind of restricts what they can do on

9 independent review, an independent technical expert 9 personnel and other matters. And the watermaster
10 review of the status of the operating -- of the optimum 10 services director is having a lot of problems also
11 basin management program and its components and to make 11 because of this situation moving through audits and
12 recommendations to the Court. 12 things that need to get done, reports that need to get
13 So I have some questions -- quite a few 13 done. So we're all in kind of a limbe we would like not
14 questions, actually -- and I'd lLike to go into those 14 to bein.
15 questions, because I think that in discussing your 15 SPECIAL REFEREE. But if the motion were denied,
16 different views of what the issues are and how they 16 then the order to appoint DWR as the interim watermaster
17 should be addressed would help me think further about 17 would stil] be in effect.
18 these options of how to proceed in terms of 18 MR. MARKMAN: We'd still be attempting to
19 recommendations to the Court. 19 implement it unless the Court ordered something
20 { have some really basic questions. And I have 20 different. But that’s going to require an agreement
21 been not talking to anyone and not asking any specific 21 that’s sagisfactory o the state, Chino Basin Municipal
22 questions so I apologize if these are so very basic. 22 Water District, and the advisory committes. And there
23  You may not be able to believe that I don’t know the 23 are difficulties, I think principally involving the
24 answer, but [ am neutral and | am from Northern 24 structure of state government, that are impeding us.
25 California and I do not know what you are doing day to 25 SPECIAL REFEREE: And the agreement you're

13 15 ...
i

1 day. 1 referring to is an agreement that would satisfy DWR's

2 So my first question is; Who is the interim 2 concern about personnel?

3 watermaster right now? 3 MR. MARKMAN: That and other concerns they have,

4 MR. MARKMAN: 1 cap answer that, The interim 4 vyes.

5 watermaster right now is Chino Basin Municipal Water 5 SPECIAL REFEREE: Is there any -- aaything that's

6 District. They're watermasters - I think they're 6 an at-issue other than personnel type issues?

7 interim watermaster techaically because what we have 7 MR. MARKMAN: There are things at issue which

8 been working -- Mr. Cihigoyenetche and | have been 8 concern -- Jean could speak to this maybe better than I

9 tying to work out an interim watermaster agreement with 9 could, but there are also concerns Chino Basin has about
10 Department of Water Resources. We're still in the 10 exposure, having responsibility and yet not control of
11 middle of that process. 11 employees, having responsibility and Liability exposures
12 SPECIAL REFEREE: Right. Because I have the 12 since they have to -- to this time they would bave 1o
13 court’s order that ordered that DWR be the interim 13 still be the employees of the watermaster staff on loan
14 watermaster so that still has not been accomplished but 14 to the Department of Water Resources. The different
15 you st intend to -- 15 responsibilities and exposures and obligations of Chino
16 MR. MARKMAN: We’'re trying. 16 Basin Municipal Water District are also at issue,
17 SPECIAL REFEREE: -- do that. 17 And 1o the advisory committee, the independence
18 MR. MARKMAN: We're trying to do that. I don't 18 of the employees, which is one of the reasons we got to
19 koow if any of us can predict if that will actually come 19 this point, is very important. That is, independence
20 to fruition or when. For example, I'm not sure anymore 20 from Chino Basin Municipal Water District. They
21 that this process will be concluded before that process 21 physically separated, but they baven't separated from
22 would have generated an agreement. It's taking a long 22 the point of view of the personnel system. So all these
23 tme and there are some good reasons for that, DWR bas 23 things are still in play.
24 some problems particularly with respect to personnel 24 MR. CIHIGOYENETCHE: That's one of the concerns
25 policy that they have to work through before they can 25 of Chino Basin is that these employees, watermaster

14 16
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- staff, technically continue to be Chino Basin employees.
And one of the areas of concern in the agreement with
the state Department of Water Resources is how are these
employees going 1o be handled? Who will supervise them?
Who will ultimately be responsible for what these
employees do? And there's been a give and take with the
state because they’re trying to figure out exactly how

8 to classify these employees or if they want to take the

9 Femployees over under their wing entirely.

~ O W B WD e

i
2
3
4
5
6
7
8

9

SPECIAL REFEREE: Right.

MR. MARKMAN: It's - and we are atiempting this.

. MR. KIDMAN: [ might add that although the
interests that | represent, my client and those that
I've been asked to speak for, are not in favor of the
nine-member watermaster -- for reasons that I suppose
we'll get into -- but | don’t think that there’s anybody
in the whole basin that’s very interested in seeing a
loss of local controi or at least some measure of

10% And so I received a phone call last week from 10 maintaining local control. And having a state receiver,
117 Mr. Sandino (phonetic) indicating that they would be 11 in effect, appointed is not something that any of us are
12 forwarding the most recent version of an agreement for 12 really looking forward 10. So if that's the outcome of
13 us to review and bring before our respective bodies to, 13 one of your two alternatives, I think we might have some

14 approve, comment on. Sc I would expect that to come 14  difficulty with that.

15 down the line any day now. 15 SPECIAL REFEREE: I was confused by the fact that
16 MR. MARKMAN: Except that other contacts from DWR 16 there had been an order, and I had no information on how

17 representatives with the watermaster staff indicate that 17 the process had been going. )
18 their human resources or personnel people are going to i3 Let me turn to an issue that was addressed

19 want to interview the watermaster services staff 19 somewhat in declarations Yut not very clearly anywhere
20 members, and that may precede us receiving this next 20 in the pleadings, and that's what the status is, if
21 draft which is already now five or six weeks after the 21 there is an optimum basin management program per se in
22 last draft was delivered to us. Just to give you an 22 place, if it's one document, or is it still an
23 idea of the time lines that are going on here. Month, 23  amalgamation of policies and plans as it was when
24 maybe two months between drafts while DWR wrestles with 24 Judge Turner heard his motion and made his order in
25 these problems. 25 1989, I think it was?

17 19
E

1 SPECIAL REFEREE: But there’s a process that's 1 Can someone clarify that for me.

2 continuing? 2 MR. MARKMAN: Well, [ don't have a lot of

3 MR. MARKMAN: There is a process that's 3 information on that. [ just asked Traci Stewart,

4 _continuing. 4 Evidently there have been a number of studies done since

5. f’ SPECIAL REFEREE: And if those issues are 5 that order was issued, but nobody can put their hands on
6 %resolved and DWR enters into the agreement, then DWR 6 a document and say this is the document or the product
7 would be the interim watermaster? 7 that was meant to constitute that document. Either --

8 - MR. MARKMAN: So long as DWR, the advisory 8 and I don't think -- I know that’s from the advisory

9 committee, and Chino Basin Municipal will enter into the 9 committee’s point of view. And I don't know if Jean has

10 agreement. Gtherwise we would have to report to the 10 different information whether Chino Basin Municipal has
11 Court that we couldn’t accomplish the agreement the I1 such a document,

12 Court sent us off to attempt to accomplish. 12 MR, CIHIGOYENETCHE: Not to my knowledge.

13 So I can’t sit here and tell you my client or 13 SPECIAL REFEREE: So no entity has -- the

14 Jean's client will vote for that ultimate draft that is 14 watermaster or advisory commission -- committee or

15 sort of the bottom line of DWR. We don’t know. 15 anyone has produced something that is the optimum basin

16 MR. CIHIGOYENETCHE: We haven't seen it yet so 16 management program in all this time since the judgment?
17 it's impossible to tell, 17 MR. KIDMAN: We think that that’s symptomatic of

18 SPECIAL. REFEREE: Well, it raises interesting 18 the -

19 questions about the authority of the Court to appoint a 19 SPECIAL REFEREE: Well, first, Mr. Kidman, is
20 watermaster of its choice. 20 that the case in your view?
21 MR. MARKMAN: Well, but that watermaster would 21 MR. KIDMAN: Yes, it is the case in our view,
22 have to agree to serve on terms that -- acceptable to 22 SPECIAL REFEREE: When Judge Turner beard the
23 it. And the court's order also directed our two clients 23 motion and issued his ruling in 1989 --
24 to go out and try and negotiate this. That's what the 24 MS. BRENNER: Right.
25 ordersaid, so...... : 25 SPECIAL REFEREE: -- that ruling required that a

18 20
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single document, a single text try 10 be created within
two years, I think. Were efforts made at that time to
do that? And what were they?

MR. MARKMAN: There is somebody other than a
lawyer who might be better able 10 address that, if you
want to take a statement -- there’s a consultant here.

SPECIAL REFEREE: [ need to see if I can get as
much information as possible. If no one objects, I
would be happy to hear from Miss Stewart.

00 ~31 CN A B e B e

)

1
2
3
4
5
6
7
g8

9

that. It was --

MS. STEWART: It was -- okay.

SPECIAL REFEREE: By both?

MS. STEWART: These people participated.

SPECIAL REFEREE: It was adopted by both the
watermaster and the advisory committee. And what was it
adopted as being?

MR. GRINDSTAFF: It was adopted, but it had
alternatives in it, and the next stage was to actually

10 MS. STEWART: If no one will object, maybe you 10 develop a plan that we would follow. And the advisory
11 can let Mark -- there is a document, the Water Resources 11 committee voted against funding the development of an
12 Management Study. And he can give you kind of the 12 implementation plan.
13 history and the status really briefly if you want. 13 SPECIAL REFEREE: Would you identify yourself.
14 SPECIAL REFEREE: Now you're referring to 14 MR. GRINDSTAFF: Joe Grindstaff.
15 Mr. Wildermuth's declaration about a study that was done 15 SPECIAL REFEREE: And the next fellow who's
16 for various producers? 16 speaking?
17 MR. WILDERMUTH: By a task force that consisted 17 MR. JAMES: Ed James, [ was chief of
18 of Chino Basin, Western M. W.D., and Chino Basin 18 watermaster service at the time that occurred. And that
19 Watermaster. 19 was -- the study was to comply with Judge Turner’s
20 SPECIAL REFEREE: So the watermaster was part of 20 request, and it looked at the ideas and we looked at
21 the smudy? 21 water quality and various management schemes. And it
22 MR. WILDERMUTH: Correct. It was about 2 million 22 went into place about 1990 and went on for about four or
23 dollar study. Took place over three or four years, It 23 five years and had several meetings. We went through —
24 did end up recommending plans that could be implemented. 24 the engineers did the studies, and out of that there
25 It came up with a series of alternatives that could be 25 were several proposals. These are things you got to do.
2] 23 o
g
i implemented. 1 Management schemes. The probjem is, the program ended
2 SPECIAL REFEREE: ‘What is that study called, and 2 about '94, and since then we have not implemented the
3 when was it done? 3 next phase. And that’s kind of where we are at this
4 MR. WILDERMUTH: Idon't bave the exact dates, [ 4 point.
5 would say about 1995 it was completed, the final report. 5 SPECIAL REFEREE: Tell me what the next phase
6 SPECIAL REFEREE: And tell me again the scope of 6 would be.
7 that report. 7 MR. JAMES: There were about four or five
B MR. WILDERMUTH: It -- off the top of my head -- 8 alternative management schemes, and the idea was to ke
9 Iwasinit. Idid participate in it. We developed a S those and take the preferred plan and look into more
10 series of planning tools and collective planping data 10 detail the economics and how to implement that plan,
11 and tried to develop a series of alternative ways to i1 SPECIAL REFEREE: But a preferred plan was
12 manage the basin, And we simulated them on a computer, 12  identified?
13 - and we estimated the cost and stopped short of 13 MR. JAMES: I believe that’s correct.
14 developing implementation plans. 14 SPECIAL REFEREE: And would -- back to Mr. Kidman
15 SPECIAL REFEREE: When you say managing the 15 and Markman. Would the preferred plan identified
16 basin, was it looking at water quality issues as well as 16 constitute your optimum basin management program?
17 storage and replenishing? 17 MR. KIDMAN: [ can’t answer that.
18 MR. WILDERMUTH: That's absolutely right. It 18 MR. MARKMAN: I think the advisory committee
19 dealt with storage limits. It dealt with water quality 19 would have to answer that. What T will tell you is that
20 in the basin and how to develop the imparate (phonetic) 20 I thiok this all boils down o -- why we’re here boils
21 areas in the future. 21 down to how the costs would be allocated to achieve the -
22 SPECIAL REFEREE: Was that plan or study adopted 22 goals. I doubt that the plan identified goals. People
23 by the watermaster or the advisory commission -- 23 didn’t agree with the question as how to allocate the
24 committee? 24 cost of implementation that has brought us all here
25 MR. WILDERMUTH: I'm going to defer to Traci on 25 so -- and this 1s -- we're al! here together. Not just
22 24
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1" the advisory committee and the appropriators, but we're 1 MR. MARKMAN: And I don't think --
2 all here together. 2 MR. KIDMAN: We believe that there should be 2
3 SPECIAL REFEREE: So would it be the advisory 3 plan. We believe that this approach taken by the
4 committee’s view, then, that a program without an 4 advisory committee has been to study it endlessly, to
5 element that defined how costs would be allocated is not 5 filibuster it to death and make sure that they avoid
6 a full optimum basin management program? 6 comirg up to an agreed plan and & funding mechanism.
7 MR. MARKMAN: I think that everybody should 7 SPECIAL REFEREE: So what Miss Stewart described
8 _concur with that, including the advisory committee, 8 as additional work that’s being done to resolve various
9 E_because you’re not going to implement anything until 9 issues you would describe as filibustering?
10 , you — if you’re going to implement something, somebody 10 MR. KIDMAN: Yes.
11 has to pay it. Somebody has to agree on a budget, on i1 MR. MARKMAN: I'm going to try to answer your
12 how to implement it, and how to fund it. Andsol 12 questions without casting around blames or, you know,
13 believe Traci wanted to -- . 13 reaching back into the past and try to find out who
14 SPECIAL REFEREE: Traci? t 14 precluded what. Art wasn’t here at that time, and
i5 MS. STEWART: Part of the problem with the 15 neither was I, representing the parties we represent
16 implementation was that there were certain components 16 now. Suffice it to say, I think that the advisory _
17 that badn’t been resolved during the development. For 17 committee would like to be able to agree upon a plan {'
18 example, land-use conversions, which are identified in 18 like that that isn't objected to by a minority vocally
19 the judgment to be done according to a certain 19 through endless court motigas, which is what's happened.
20 methodology, that methodology wasu't able to be 20 So, yes, we would like to achieve that. We would like
21 implemented the way that it was identified in the 21 to negotiate it because that's what it’s going to be and
22 judgment. 22 satisfy the minority, but you're never going to get one
23 And so once the study meetings were completed, 23  that tries to fault over the appropriators who are
24 instead of saying, okay, we want to implement this plan, 24 parties to this judgment. Let’s be realistic. And the
25 what everybody realized was, we can’t implement this 25 same --
25 727
¥
1 plan because we know that we can’t accomplish these 1 SPECIAL REFEREE: Orne of my concerns is that in
2 land-use conversions by this method. So instead, what 2 the various ways to proceed, if there were an interim
3 the advisory commitiee members talked about and have 3 appointment or not, it would seem important to give the
4 xsince been working on is, they talked about coming to 4 Court some sort of way to have -- 1o be reassured that
5 ;resolution on some of the individual components that, in 5 the planning process is indeed occurring and will have a -
6 turn, turn into assumptions in order to run these -- the 6 product that is agreed to be the optimum basin
7 tools that Mark described and to better define how this 7 management program within a reasonable amount of time,
8 plan would be implemented. So land-use conversions was % no matter who the watermaster is. And nyy guestions are
9 one. 9 important, I think, because there seems to have been a
10 A recharge master plan was another component we 10 terribly long history between when the judgment has said
11 didn't know. We knew that we would be short the ability 11 there is to be such a program and made it an important
12 to recharge, but we didn’t know how much and how we 12 part of the judgment, and we need to talk about whose
13 would accomplish it where. So those are things that 13 obligation it is to accomplish it. But it’s an
14 we've undertaken since then, and we’ve kind of had some 14 important part of the judgment. It's now almost
15 of those things come 1o a stop because of the question 15 20 years later, and if there were recoramendation to the
16 with regard to watermaster. But they've ali been in the 16 Court one way or another on the watermaster appointment,
17 works, you know, kind of methodically, one at a time, 17 1 think the Court should be locking for some reassurance
18 we've been attacking those various compopents, 18 within a reasonable amount of time as to how and whether ,
i9 SPECIAL REFEREE: I can’t tell whether it’s the 19 this can be accomplished. This optimum basin management
20 position of the parties that this is a dynamic process 20 program project seems to be ongoing. -
21 and there would never be an optimum basin management 21 MR. MARKMAN: 1 think if the referee wants to
22 program in place that's in one document one time, or 22 rtecommend to the Court that as part of your package
23 whether that’s not the case? 23 someone with a fresh look comes in and looks at that
24 MR. KIDMAN: That’s not the position of the 24 process — where it is and what it peeds to accomplish
25 people that I represent. 25 and how it can move -- as a report to the Court, I don’t
26 28
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1 think we would resist that, We're not hiding the ball. 1 say the majority refuse o acknowledge Mark Wildermuth's

2 And that might be helpful to the new watermaster board 2 stdy about the loss of water that is occurring, and

3 as well 3 they refuse to recognize that in their rules with

4 SPECIAL REFEREE: Mr. Kidman? 4 respect lo water storage, I mean, there’s just an

5 MR. KIDMAN: We would agree that there — that a 5 absolute refusal to recognize facts, And | believe that

6 plan and a time frame both ought to be mandated, - 6 spills over in not only identifying issues but honest

7 MR. GRINDSTAFF: Can I add our -- one of the 7 working to resolving those issues. We might

8 reasons -- a 8 theoretically be able to say these are the issues that

9 SPECIAL REFEREE: Mr. Grindstaff? 9 need to be resclved --
10 MR. GRINDSTAFF: Joe Grindstaff again. 10 SPECIAL REFEREE: That's what I'm asking.
i1 -- that the minority feels so strongly is in fact il MR. GUTIERREZ: Okay. We may be able to do that,
12 because at the completion of the development of this 12 but I have sericus doubt that we could move beyond that.
13 plan, some of the other parties specificaily said to 13 SPECIAL REFEREE: Well, it seems that that would
14 more than one other party that they intended to throw 114 bea very good start.
15 the study in the trash, that they had no intention of 15 MR. VAIL: Excuse me for interrupting. [ believe
16 implementing it. 16 Mr. Teal, City of Ontario, has a question.
17 SPECIAL REFEREE: I knew we'd have some colorful 17 MR. TEAL: Yes, ma'am. As one of the major
18 exchanges bere, but I'm interested in what right now the 18 producers, you kanow, one of the inipressiois here that's
19 position of the parties -- 19 been left is that somehow the basin snanagement process
20 MR. GRINDSTAFF: And right now we had a meeting 20 is in chaos, when in fact there’s some very critical
21 last Thursday where we talked about some of the issues 21 issues that need to be resolved in terms of basin
22 that need to be addressed, such as how much water is 22 cleanup and the transition from agricultural to urban.
23 actually even in the basin and things like the 85-15 23 And so in fact the basin hasn’t really been in chaos.
24 rule. And those issnes were postponed until we could 24 We consider the basin management planning process to be
25 resolve the issue of who the watermaster is. And from 25 a dynamic process, to be an ongoing process, as we

29 oy

1 our perspective, it’s deliberate avoidance of developing 1 develop a better model of the basin to better identify

2 aplan. 2 what are the losses, how is the contamination of the

3 SPECIAL REFEREE: At this point could the parties 3 lower end of the basin, how is that impacting the

4 agree on what needs to be included in an optimum basin 4 producers. There's very critical economic issues here

5 management program? 5 that need 10 be recognized.

6 MR. GRINDSTAFF: Yes. I would think. 6 When Ontario entered into the adjudication back

7 SPECIAL REFEREE: Ultimately what has to be in 7 in 1978, we anticipated the transition from agricultural

8 the program? Not what you could put in it right now, 8 1o urban and the transitioning of those water rights.

9  but what nitimately would be included? Is that 9 Ontario is about to inherit most of the water in the
10 something that an agreement can be reached on? 10 lower part of the basin that in fact is contaminated,
11 MR. MARKMAN: Oh, I think we can agree on the, 11 and we clearly recognize the need to systematically
12 you know, the content of the plan as distinguished from 12 clean that part of the water table up.
13 cost allocations and things like that. 13 SPECIAL REFEREE: Let me ask you, Do the
14 SPECIAL REFEREE: Well, for instance, can 14 producers in the southernmost part of the basin have a
15 everyone agree that the cost allocation issue has to be 15 plan related to water quality issues?
16 addressed in part of the program? 16 MR. TEAL: That’s what we’re trying to develop.
17 MR. MARKMAN: Yes. 17 And right now one of the problems has been that the past
18- MR. KIDMAN: Yes. 18 contamination hasn't been properly regulated, we
16 SPECIAL REFEREE: Is there any disagreement about 19 believe.
20 what would go in this program no matter how hard it 20 SPECIAL REFEREE: But I'm curivus about whether
21  would be to accomplish? 21  the producers in the southern part of the basin are
22 MR. GUTIERREZ: Yes. 22 actually working on a program. My second part of that
23 SPECIAL REFEREE: There's disagreement? What is 23 question is whether that is intended to become or could
24  the disagreement? 24 ever be part of the optimum basin management program.
25 MR. GUTIERREZ: Well, for example, there I would 25 MR. TEAL: That's part of this whole study that

30 2
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" we spent a million four hundred thousand dollars 10
2 complete was to start the process of that basin
3 management planning so that we could identify what the
4 problem is. And we feel we've identified the
5 contamination problem. We have a working model now. We
6 know generally that, yes, there are losses to the basin,
7 and we need t6 correct that through storage limits. And
8 we’re develop- -- we think we have a plan now for
" 9 storage limits. We need to now develop a plan of how
1G. are we going to clean up the lower part of the basin,
11 which is going to cost muitiple millions of doliars.
12 SPECIAL REFEREE: So your view would be that has
13 to be an element in whatever the program is. I'don't --
14 I'm not - _ :
15 MR. TEAL: Yes, ma’am.
16 SPECIAL REFEREE: -- interested right now in
17 delving into all the specific elements. I’m much more
18 interested in whether there is concurrence that you
19 could get together and at least provide a comprehensive
20 description -- an outline, I guess, scope -- of what
21 would be in the optimum basin management program, |
22 think it’s a tool that conld be very helpful to the
23 Court to have and to use as a measure of the success of
24 whatever watermaster is appointed. And is it possible
25 to get hat tool in place? That would be a very.
33
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now or getting it done, the answer is yes. I can’t
believe we can’t agree on what ought to be the contents
of such a plan.

- SPECIAL REFEREE: Mr. Kidman,

MR. KIDMAN: I think the answer you're getting
from everyone is, yes, theoretically we should be able
to agree to a plan. There is 2 lot of baggage that
comes along with this, without question.

SPECIAL REFEREE: But we weren't going 1o talk
about that too much; right?

MR. KIDMAN: The desalters are mentioned - the
desalters, and you ask what have the people in the
southern part of the basin been doing. The southern
part of the basin clamored, campaigned, worked like heck
to get those desalters put into place, get the program
approved. They got other people's money brought in 0
build them. The biggest hrrdie that they faced -- and,”
Jim, T was part of this -- was gefting watermaster
approval on how to pay for the water that's extracted to
zo through the desalters” That hurdle lasted for three,
maybe five years before it was resolved. It was
filibustered.

SPECIAL REFEREE: I can appreciate that the
elements of this will have batiles forevermore on some
of them, but it seems that a measure for everyone to

i 35
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1 important way for the Court to keep track of the success
2 of the appointment.
3 Mr. Litdeworth.
4 - MR. LITTLEWORTH: There is one part of the water
5+< quality program which is underway in the lower part of
6 % the basin, and that is, a desalter is under
7 construction, parts of it anyway. And I mean, that’s
8 one way in which the pollution in the lower part of the
9 basia will be dealt with. It's part of a larger
10 program, and you've got to put that in context with the
11 recharge of the basin and how that’s handled and where
12 that recharge occurs. Lot of other things. Butit's
13 pot as though nothing is being done at the present time.
14 SPECIAL REFEREE: Maybe I'm not asking my
15 questions clearly. I'm not assuming ooe way or another
16 as 1o what's been accomplished. I'm just interested if
17  all the things that have been accomplished and all of
18 the things on Miss Stewart’s list of things in process
19 and all the things that are prospectively inciuded were
20 put together, can everyone agree to that list? Not as
21 to how they’d be resolved but just what needs to be
22 resolved. What comprises this program?
23 - MR. MARKMAN: From our point of view on the
24 advisory committee, the answer to that question is yes.
25 Without blaming anybody for not getting to it up till
34
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have, including the Court, would be to have a program
that is defined, whether it’s accomplished now or in the
future. There's no --

MR. KIDMAN: Absolutely.

SPECIAL REFEREE: There’s no mark for the Court
to go to to assess what is happening in this basin.

MS. LEVIN: Marnlyn Levin, State of California.

I"m just going to jump on what Mr. Kidman just
said. And I think your question is important, and |
sadly have to say that even though everyone in this room
is saying that they could ag-ee on the elements on the
one hand, [ agree with Mr. Kidman that there's a lot of
baggage. And so my conclusion is that your first
statement was that you were considering ordering an
independent technical review of the optimum basin
management plan, and as the State of California and the
largest landowner in the basin, I believe that the only
way that the Court could get 2 document that would
include the elements would be to have some type of
independent technical firm, not involved in the basin
possibly -~ and 1 know everyone is going to disagree
with me -~ assist -- have the watermaster or the entire
basin pay for it and have them work with the various
entities to put in the elements. It seems to me that if
we're paying for i, it's not going to drag out for as

36
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long as it might if someone -- if a firm weren't hired

1 1 someone who can help the Court derd with the issues and
2 1o assist us to do that. 2 their protection of resources for the whole.
3 And then once we had the elements in it and we 3 And that seems to be, to me, how the issues boil
4 didn't address how -- the other controversies into how 4 down in the briefing. And the question is, Is there
5 to implement the elements, [ think then the Court could 5 some separate function of the watermaster particularly
6 utilize that. That’s -- that’s my opinion on how to 6 related to the optimum basin management program that
7 accomplish that. I don't think we can do it without 7 needs to be kept separate, and is there anything other
§ assistance. 8 than the optimum basin management program that falis
9 MR. KIDMAN: Sisce Mrs. Levin agrees with me, | 9 into that category that's significant?
10 will agree with her. I think something independent 10 MR. MARKMAN: Well, let me try to respond to
11 really needs to be done. 11 that. Ithought you asked the question on target, and 1
12 SPECIAL REFEREE: One of the -- I'm changing 12 really tried 1o answer it. Because I have one advantage
13 scope of the question here 1o something else. 1 think 13 here representing the advisory committee, My baggage
14 that one of the issues that seerns to underlie a lot of 14 only goes back to last April because I really wasn't
15 the briefing discussion was whether the watermaster is 15 even involved in this process, and I don't come in angry
16 intended to be separate from the advisory commitiee. 16 at anybody, por have I traded insults with anybody. I'd
17 ‘What is the authority in the judgment for saying that 17 rather get into -
18 they really are or are not separate? One way to ask the I8 SPECIAL REFEREE: Yet.
19 question is whether there is any limit to what the 19 MR. MARKMAN: s early today.
20 advisory committee can mandate that the watermaster do 20 But, first of all, one of the questions you
21 if the advisory committee does so with BO votes. The 21 asked, is there some absolute necessity for there to he
22 main concern that I have -- and [ have a number of 22 aseparate watermaster? I don’t believe so, and 1
23 questions around this, but the main concern that | have 23 briefed that. But the fact is there is a separate
24 is whether there is some independence in the watermaster 24 watermaster. And what the genesis of it is, whatever
25 intended in the judgment and crucial for the judgment to 25 the district that promoted this adjudication paid
37 9 .
o
1 succeed and what that is. 1 Mr. Stark, bosted all the meetings and negotiations and
2 And when we were trying to draft the questions to 2 spurred on this adjudication, carved out for itseif a
3 brief, it seemed important to distinguish between 3 role as watermaster, which does two things. The first
4 discretionary and mandated and administrative -- 4 thing it does is, it’s supposed to operate the
5 ministerial actions. The briefing wasn’t very helpful, 5 bookkeeping operations of a watermaster -- the water
6 but I think the questions weren't necessarily very 6 accounts, the metering, the many, many meetings of the
7 helpful in the first place. When ! read through the 7 pools, the advisory committee, the watermaster. There's
8 jundgment, it seems there is very little that the 8 awhole lot -~ this is a mini public agency operating
9 watermaster can do except upon recommendation of the 9 here, and it has operated that, and that’s an important
10 advisory committee. It can’t apparently act to adopt 10 function. That’s a ministerial function.
11 its own rules and regulations or its own budget or 11 It has another function under the judgment, and |
12 variances in elements in the budget or do studies. And 12 do -- I'm the one who used the phrase "arm of the
13 those, to me, are the essential fupctions of something 13 Court.” Idon’t think it's an ombudsman for the general
14 like a watermaster. And so there’s very close 14 public. I think that the watermaster, or Chino Basin
15 oversight, to say the least, by the advisory committee 15 Municipal Water District at the time, if disapreeing
16 of watermaster functions. And yet there seems to be a 16 with the policy board, which is the advisory committee,
17 concept that there is a special relationship of the 17 can take the matter to the Court and would have its
18- watermaster and the Court, that the watermaster may 18 efforts funded by all the production and all the
19 somewhat suggest to be an arm of the Court, that there's 19 producers, just as the advisory committee functions are
20 some special function of the watermaster with regard to 20 funded that way, and can bring to the Court anything
21 the optimal basin water management program and to 21 that alarmed it.
22 carrying out the physical solution in a way which is in 22 There are two kinds -- two ways that could
23 the interest of the whole to get away from the tragedy 23 happen. One on a non-mandated decision. The
24 of the commons issue where producers’ interests are 24 watermaster would then have to hold a bearing, make
25 being protected by producers. And there has to be 25 findings, and issue a written decision still reviewable
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1-. by the Court. Well, that’s a hard process for the 1 coatract, and we had a lawyer, Dotzlemann (phonetic)
2 watermaster just to disagree with 2 non-mandated 2 firm, in the middle trying to work with the staff

3 decision. So you can see the point was the policy 3 directed by the advisory committee but still

4 should be in the advisory committee. It should be 4 theoretically under the direction of Chino Basin

5 difficult for the watermaster to disagree, and then even 5 Municipal Water District, all of which created chaos --
6 if the watermaster made that finding, that would be 6 SPECIAL REFEREE: I'll have to read the

7 reviewable up to the Court by the advisory committee or 7 transcript on this,

8 any party. X 8 MR. MARKMAN: -- which brings us here. But there
g On a mandated action, the only thing the 9 are -- you know, the advisory committee is not -- | have
10# watermaster could do -- but it could do this, and it 10 not been instructed to answer your question by saying do
11 * could do this funded by all the production -- would be 11  away with anindependent watermaster. [t does perform

i2 " to take the matter before the Court. So if you had an 12 those functions. It is a cog in the process that
13 optimum management plan that the advisory committee 13 ultimately brings these issues to the Court. We think
14 recommended by mandated action by 80 or more votes, then 14 it is useful to have a watermaster review the optimum
15 the watermaster at -- could take that matter up for 15 basin management plan. And if it agrees with the
16 review to the Court and contest some or all of it. 16 minority that opposes that plan, it has two ways of
17 If it was a non-mandated action, the watermaster 17 bringing the matter up to the Court, depending on whqf
18 would give it a second hearing, a second review, produce 18 the vote was, and paying for legal counsel to support
19 findings and a decision, and that would probably go on 19 that position. So, you kndw, we think those are the
20 up to the Court. 20 functions of it. )
21 So I think that’s an important function., It 21 ME. LITTLEWORTH: If]could -
22 takes the legal fees and the burden of doing that off of 22 SPECIAL REFEREE: Yes.
23 individual parties who are in the minority. And really 23 MR. KIDMAN: We will get our turn; right?
24 that’s -- to me, I think that there’s no other way to 24 SPECIAL REFEREE: Mr. Litdeworth, your brief
25 describe the two sets of watermaster functions becaunse 25 talked about -- I think the reply brief made it clear
41 743
&

I of the pervasive policy control that the producers 1 that you thought that there were separate functions in

2 retain for themselves when negotiating this judgment. 2 the watermaster and the advisory committee.

3 Now, my view is other than the fact that you get 3 MR. LITTLEWORTH: Although I think one should say

4 that court process paid for by production and you have 4 that there are perfectly successful, enormously

5 "ffhat watermaster sitting there -- the one we're 5 successful adjudications that are run by the producers

6 ‘producing with - we're suggesting, with all those 6 alone where the watermaster is a committee of the

7 diverse interests, locking at the advisory committee's 7 producers, and that’s in San Gabriel Basin -- functioned

8 product which obviously is the product approved by the 8 wvery, very well. And if you were to say could this

$ majority of the production which is controlled by -- by O basin function the same way, [ think my answer would be
10 our clients, Upland, Ontario -- the major appropriators 10 yes.
11 have the votes there -- you have a second round of 11 SPECIAL REFEREE: In the siteation in San Gabriel
12 review by more diverse interests. That’s what we're 12 where you have a minority that disagrees with something
13  seeking with this motion. 13 like the advisory committee, is there any way for their
14 1 personally don't think it would be a great 14 concerns to go to the Court short of them bringing those
15 tragedy or the tragedy of the commons to merge the two 15 concerns separately, individually? Is there someone
16 offices and let the advisory committee play the role, 16 like a watermaster that --
17 now that we have completely distinct staff that's 17 MR. LITTLEWORTH: Ch, yeah. There -- in the
18 physically separated and could work for any watermaster. 18 San Gabriel, the watermaster is a committee, and
19 In fact, moreover, the advisory committee and the 19 obviously --
20 watermaster entered into an agreement, as you know, the 20 SPECIAL REFEREE: It is the advisory committee,
21 famous facilities and services agreement which 21  in essence?
22 essentially delegated over to the advisory committee 22 MR. LITTLEWORTH: No. It’s --
23 supervision of the staff to do all this stuff. And that 23 MR. MARKMAN: Yes. If you took the advisory
24 operated that way for a while. Then we had staff 24 committee here and merged its function with the
25 operating under direction of the advisory committee by 25 watermaster, you would have San Gabriel.

42 44
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SPECIAL REFEREE: That would be the San Gabriel--

i 1 also the lawyer which had represented Chino Basin in the
2 MR. LITTLEWORTH: Put the label "watermaster” on 2 Santa Ana River settlement. That was in 1969. And in
3 it, you'd have it. 3 1969 all of the upstream areas agreed to take on certain
4 SPECIAL REFEREE: So in the San Gabriel 4 responsibilities to the downstream people, to the
5 simation, if there is a minority - : 5 Orange County Water District. Chino was one of those.
6 MR. LITTLEWORTH: Have to go to court. 6  And so the internal management program, then, that began
7  SPECIAL REFEREE: -- they would have themselves 7 to develop was really an outgrowth of its obligations
8 1o go to court. Is there any provision in that judgment 8 that it could see that it was going to have to undertake
9 that their costs are covered by the whole to raise a 9 wward downstream people.
10 minority position? 10 So the Chino Basin district used its lawyer that
il MR. LITTLEWORTH: Not that I recall. Not thatI 11 had been representing them all long, Don Stark. It used
12 recall. But that isn't what is before us. I mean -- 12 its engineering firm, the Montgomery firm, Bud Carroli,
13 but when you’re looking at a situation and the question 13 who was then, | think, the president or the CEOQ. And
14 of whether or not you can have a successful 14 they had been involved in all of this And they came
15 administration of the basin where the producers are 15 along with a study. The study indicated that indeed the
16 controlling it without some independent check on it, 16 basin was overdrafted. The negotiations started before
17 San Gabriel stands for the answer that, yes, you can do 17 1975 when Pasadena versus Alhambra rule was sull
18 that. 18 intact. When the Los Angeles versus $an Fernando came
19 That isn’t what we have here. That isn’t the 19 along, mutual prescription was no going to be the way
20 motion that’s in front of the Court at the present time. 20 that we could proceed, and so things changed.
21 Although maybe in the long run, it would make some sense 21 In all of that, the person, as I recall, who came
22 to be moving in that direction. But that’s not where we 22 up with the idea of treating the -- all of the water
23 are now. 23 rights, water users, in different ways in three pools
24 1 wanted to go back a little bit to the history. 24  was Don Owen, who was one of the persons who has filed
25 I've pot been deeply involved in all of the brief 25 the declaration here. And it seemed to make sense that
45 47 -
1 writing that's been going on except to be absolutely 1 it would be better to treat, for instance, agriculture,
2 amarzed at how much paper could be generated over this 2 which was not increasing and did not want therefore to
3 issue. I came back from vacation yesterday to find out 3 be paying a pump tax for replenishment -- they could see
4 that Michelle wanted me to be here today, and so | read 4 themselves gradually decreasing. They wanted to be
5 the last of the briefs, and they -- a lot of them - 5 treated somewhat differently, and in fact, that has
6 emphasize the need for checks and balances. That's a 6 occurred now.
7 theme that runs through a lot of them. 7 Traci just mentioned that the land-use conversion
8 1 don’t know how many people are still around who 8 procedures which are -- in the judgruent may not be the
9 participated in the negotiation and all of the meetings 9 ones that really work very well now. And if that's the
10 out of which the judgment came. I just learned that 10 case, then you really are looking not at something that
11 Jim Markman, as a very young lawyer, was there part of 11 the watermaster can do but maybe going back to the Court
12 the time. I didn’t think he was old enough to do that. 12 and getting a modification of the judgment in a way that
13 MR. MARKMAN: Young? Not very young. 13 makes that thing work.
14 MR. LITFTLEWORTH: But I think [ can say — and my 14 But the idea was that as the agricultural lands
15 memory may not be as good among all things as [ would 15 went out of production, the appropriators who were going
16 like it to be, but I think I could say that this idea of 16 to take over the service would achieve those water
17 checks and balances never came up in any of these 17 rights and would then use them to serve that land.
18 discussions. There was a -- there was a difference in 18 Whether those water rights are now of a quality where
19 functions which sort of fell out naturally from what bad 19 you can pump them is a different question, although
20 beea occurring. 20 there is no restriction in the judgment on where you can
21 The Chino Basin district had gotten special 21 pump from. Maybe there cught to be.
22 legislation to levy a small pump tax which was used to 22 And when you really look at an effective
23 finance the initial studies which ultimately led to 23 management plan, the pumping patterns become very
24 finding of overdraft and then the adjudication 24 important. But you can’t do that really except by
25 npegotiations. They hired the lawyer, Don Stark, who was 25 agreements, not in the judgment as it stands now.
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SPECIAL REFEREE: When the judgment was being

negotiated, what were the thoughts about having separate

watermaster with separate functions?

MR. LITTLEWORTH: I think very minimal. The

watermaster, at that point the district, had -- was the
member agency for the Metropolitan Water District so it
had access to supplemestal water.

- SPECIAL REFEREE: And it wasn'ta producér from

“the basin?

MR. LITTLEWORTH: No. It was the regional sewage

“agency. It was beginning to develop a regional sewage

SPECIAL REFEREE: Yeah. But just a second.

MR. KIDMAN: -- rather than going on to new
questions?

SPECIAL REFEREE: When the judgment was bemg
negotiated, water quality was, as you just mentioned, an
issue already in the basin. Was it impossible to get
the agreement of the producers to water quality
term -- moore magnitude, greater magnimde in the
judgment? Was it discussed?

MR. LITTEEWORTH: I think water quality was in
its infancy at that point.

12 plan so it was going to contro} the reclaimed water. It SPECIAL REFEREE: The question, though, is
13  had -- it had a staff which had been collecting money whether water quality was discussed and whether it was
14 and managing it and investing it and paying the bills * decided not to include more detailed provisions on water
15 and so forth. It was very easy to move into an idea quality in the judgment and why?
16  that -- apart from whether the staff people wanted to MR. MARKMAN: Idon't--
17 carve themselves a role or not, it was very easy for us MR. LITTLEWORTH: [ can't say that water guality . !
18 to move toward a watermaster which sort of coatinued the was discussed in the way that you are asking. It was
19  kinds of things that was done. recognized that water quafity was an issue. We had
20 " Butit's pretty clear, I think, if you read the already had a study by the Santa Ana Watershed -- not
21 judgment, that the real power of management was to be the project authority, which is now SAWPA, but its
22 vested in the producers. And that's the way the whole predecessor -- and had dealt with the water quality
23 judgment had developed. It had developed with an issues.
24 agreement among the producers. And as we look around And if you're looking at water guality plans —
25 here and talk about plans and so forth, we maybe can can’t remember the year that that was done, but it would
49 ;51
1 agree on a plan, but it’s always the implementation that 1 have been probably in very early *70s -- there was a
2 becomes the important thing. And unless there is really 2 real water quality plan. It involved barrier weils and
3 substantial agreement among the producers, there isn't 3 pumping water back upstream and replenishing up there
4 gomg to be any real progress in this basin. And we’ve 4 and so forth.
5 seen the disputes along the watermaster thing have 5 But the -- so what is now the Santa Ana Watershed
6 basically brought a balt to any constructive work for 6 Project Authority’s predecessor was then in existence.
7 the last year or two, maybe longer. 7 So there was water quality efforts going on a watershed
8 " Idon't think -- I think checks and balances are 8 basis, but with respect to each individual part of the
9 largely overrated in the discussion and the briefing 9 basin -- the Chino Basin, the Santa Ana, the main stream
10 that's gone on because you are going to have to have 10 of the Santa Ana, and so forth -- that planning and that
11 basic agreement among the producing people, or you're 11 organization was in effect.
12 not going to get very far. Because I think, among other 12 You also had the regional board making studies,
13  things, the kinds of things that need to be done are 13 particularly with the dairies. I mean, that'sa
14 beyond the judgment. All the judgment did was to say, 14 difficult political problem.
13 Everybody, you can pump a certain amount of water, and 15 SPECIAL REFEREE: What was the position of the
16 if yon pump more, you're going to have to pay for 16 producers who ended up negotiating the settlement that
17 replenishment. And has some storage provisions in it. 17 became the judgment on weter quality issues and who
18 But the real problems of how do you clean up 18 would be addressing ~
19 pollution which started maybe 40 and 50 years ago -- 19 MR. LITTLEWORTH: I thick only that it needed to
20 SPECIAL REFEREE: Iet me go to that. 20 be addressed but in very general kinds of terms. There
21 MR. LITTLEWORTH: Okay. 21 was not the kind of specific discussion that you're
22 SPECIAL REFEREE: When the judgment was being 22 looking for now.
23 negotiated - 23 SPECIAL REFEREE: s that still the position of
24 MR. KIDMAN: Do we get 1o respond to all of 24 producers in the basin?
25 thisatall -- 25 MR. LITTLEWORTH: I would think not. I represent
50 52
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1 Western Municipal Water District which overlies the 1 a pretty minor modification.

2 lower third of the basin, which bas a very strong 2 SPECIAL REFEREE: Dissension about minor?

3 interest in water quality, and two producers which have 3 Nonetheless, go ahead.

4 equally strong concerns about water quality. I think 4 MR. KIDMAN: In the San Gabriel example, the most

5 we've all learned a lot. 5 stress that they have faced has dealt with water quality

6 SPECIAL REFEREE: I was confused by the briefs 6 issues, and there it was determined that there was a

7 that were filed from those in support of the motion 7 need to have another special district created really to

8 because they indicated that the Regional Water Quality - 8 try 1o specifically deal with their contamination issues

0 Control Board is the entity to deal with many of these 9 because the watermaster didn’t have the necessary
10 water quality problems -- not the watermaster, not the 10 authorities to carry that out.
11 advisory committee. Is that the position of the 11 SPECIAL REFEREE: And was that because the
12 supporting parties? 12 judgment didn’t give the watermaster adequate authority
13 MR. LITTLEWORTH: Idon’tthink so. The regional 13  or because the watermaster, as a group of producers,
14 board has a role. It controls discharges, and so it can 14 refused to deal with water quality issues?
15 do 2 lotin terms of that. But if you’re talking about 15 MR. KIDMAN: Well, from my point of view, I'd
16 cleaning up existing agricultural pollution, dairy 16 have to say it was both,
17 pollution, which maybe goes back 50 years, you've got a 17 Now, the issues here are quite a bit different
18 different kind of a situation. You maybe could -- you 18 from the issues there. The contamination that they
19 could shut down the dairies and say, okay, move them 19 experience is not really a wipe-out for different
20 out, no more pollution today. But you can’t take care 20 producers or different large areas of the basin. Yes,
21 of the past. 21 there are large plumes of contamination. And the big
22 SPECIAL REFEREE: I'il go to Mr. Kidman now. 22 issue that came up for them was how to prevent the
23 But is it the position of the producers that 23  migration of that contamination and issues about whether
24 there isn't a way to address water quality issues that 24 or not the water producers were actually responsible for
25 the watermaster and advisory committee can incorporate 25 migrating -- causing that to migrate. They - I think

53 55 g

1 in their program? 1 the producers there did support establishment of the

2 MR. LITTLEWORTH: No. No. Ididn't say that. 2 special district that | mentioned. But as soon as the

3 Don’t mean to imply that. I think that the judgment 3 heat was off, they went -- they're currently going about

4 calls for a management plan, and a management plan 4 the process of dismantling that organization as rapidly

5 clearly should include water quality. What I'm trying 5 as possible,

6 to suggest is that the elements of that plan, to really 6 SPECIAL REFEREE: Which organization?

7 accomplish it, are going to require a lot more than 7 MR. KIDMAN: The special district that was

8 what's in the judgment. It’s going to require agreement B estblished for that water quality.

9 of people. You have to get to issues of financing. You g The San Gabrie] basin is a success in the same
10 have to get to issues of whether it’s better maybe to 10 way that this basin is a success. There’s been a large
11 pump in certain parts of the basin than others. 11  amount of water been able to be produced that's of high
12 SPECIAL REFEREE: But that's stll going to how 12 quality and very cheap for those that have access to it.
13 you would define the word "program” in optimum basin 13 in this basin, though, it’s different because there's
14 management program. 14 two classes of producers, even within the appropriative
15 Mr. Kidman. You’ve been patient. 15 pool, those that have access o high quality, cheap
16 MR. KIDMAN: Thank you. I'd bave to say, first 16 water and those that have access to poor quality water
17 of all, that the characterization of the San Gabriel 17 that is expensive either to replace or treat or to deal
18 basin as an example of a highly successful basin 18 with in any fair sense. They're not able to compete on
19 management program that is managed by the producers 19 a level playing field with the producers that do have
20 themselves is certainly, in the least, subject to some 20 access to the cheap, high quality water.
21 debate. 21 As to the origins of the basin or the way the
22 SPECIAL REFEREE: Is it true that the San Gabriel 22 management program was set up bere, »ir. Markman said the
23 judgment was modified to more fully address water 23 Chino Basin Municipal Water District carved out for
24 quality issues? 24 itself the role as watermaster. We have in
25 MR. KIDMAN: Yes. Thatis true. Although it was 25 declarations -- and I'll represent as an officer of the
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1" Court that the -- Mr. Owen takes the position that Chino 1 writing was in Judge Turner’s opinion that he wrote
2 Basin Municipal Water District was invited out of the 2 almost ten years ago as a resuit of the identical
3 room during most of the negotiations so that they were 3 dispute to what’s going on now.
4 not in a positon of carving out for themselves the 4 SPECIAL REFEREE: Would you view the phrase
5 position of watermaster. He also - 5 "recommend and advise” and the phrases such as that in
6 MR. MARKMAN: Idon't mean to interrupt, but 6 the judgment as being something different than
7 Don Stark never left the room, and he was their lawyer. 7 recommending action on the basis of policy?
8. MR. LITTLEWORTH: That's night. 8 MR, KIDMAN: I rely on Mr. Owen in this regard.
9, MR. MARKMAN: He pever left the room. In fact, 9 It was meant to be advisory. It wasn’t meant to be
10 did 80 percent of the talking, if you knew Don. 10 compulsory. Wasn't meant to be policy dictating. It
1 MR. KIDMAN: Idon’t recall interrupting you. 11 was meant to be advisory, just as the name implies. We -
12 MR. MARKMAN: I'm sorry. 12 have somehow gone so far in our double-think on this
13 MR. KIDMAN: In addition, the matters that are 13 that we're able to say that policy -- that advisory
14 set forth in the declarations of Mr. Owen would indicate 14 means policy.
15 that what we had and the confusion that we all bave in 15 SPECIAL REFEREE: In the judgment it allows the
16 trying to point to an answer to the issues in the 16 advisory committee by 80 \otes to mandate certain
17 judgment -- the issues that you posed in the judgment is 17 actions of the watermaster. i
18 that the judgment was the result of political 18 MR. KIDMAN: Right.
19 compromise. There isn't a clear answer one way or the 19 SPECIAL REFEREE: "What actions of the watermaster
20 other about whether there needs to be checks and 20 wouldn't fall within that potential mandate? _
21 balances. There isn’t a clear answer as to where the 21 MR. KIDMAN: I think that the question needs to
22 proper division of authority between the watermaster on 22 be asked the other way around. What does fall
23 the one hand and the producers’ representative through 23 SPECIAL REFEREE: But can you answer it the way [
24 the advisory committee on the other. The answers are 24 asked it?
25 npot clear. 25 MR. KIDMAN: No. 'Cause I think that the ones
57 59
i
I But what has happened in our belief is that over 1 whodon't -
2 the years the ambiguity bas been taken advantage of and 2 SPECIAL REFEREE: Can you answer it, Mr. Markman?
3 , that there’s been -- that’s really a result of two 3 MR. MARKMAN: Sure, I can answer it. Any
4. things. And in ali due respect to Mr. Cihigoyenetche 4 discretionary determination requires -- [ mean, there’s
5 and his client, one of them was the abdication -- 5 one sentence in here that answers all your questions.
6 . literal, practical abdication of any management 6 Subparagraph 38(b) of the judgment couldn’t be clearer.
7 responsibility in this basin by Chino Basin Municipal 7 *The advisory committee shail have the duty to study and
8 Water District as watermaster. 8 the power" -- that's the word -- "power to recommend,
g SPECIAL REFEREE: I'm curious -- one of my 9 review, and act upon all discretionary determinations
10 questions is what activities has the watermaster 10 made or to be made hereunder by watermaster.”
11 undertaken all these years that has not been in 11 And then there follows the two paths of
12 agreement with the advisory committee? Has there been 12 procedure, one of which is the 80 votes means you have
13 any practical difference in opinion? 13 to run to the Court to disagree. Less than that you
14 MR. KIDMAN: To the best of my knowledge, the 14 have to hold a hearing, make findings to disagree, and
15 answer to that would have to be no, because at least 15 then that can be taken to the Court.
16 untl very recently they let the advisory committee run 16 8o I don't know what could be clearer. And
17 the show, let the advisory commitiee take over. They 17 that’s what brings you to your distinction between
18 let things get to a point where Mr. Markman can say in 18 discretionary and other kinds of acts of the
19 all honesty -- and he’s correct in this, ] mean, as a 19 watermaster.
20 practical matter -- that there's a pervasive policy 20 MR. KIDMAN: Now [ really need to try to answer
21 control by the advisory committee over the watermaster. 21 the question that you asked before --
22  Well, as it has evolved, that's true, but it’s not in 22 SPECIAL REFEREE: I'd like you to,
23 the judgment. You can’t even see one place in the 23 MR. KIDMAN: -- you referred it over. The --
24 judgment where it says that the advisory committee has 24 what actions are discretionary? That’s the question.
25 policy control. The one place that it did get into 25 SPECIAL REFEREE: No. I think my question was —
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1 MR’ KIDMAN: And I think the only answers that - 1 actions. If you are compelled to do something or justa
2 the only issues that are discretionary are those that 2 ministerial function part of your duties, like being
3 involve basin management plan and funding. All of the 3 sure you account correctly, produce reports correctly,
4 other things, like the business of getting an audit paid 4 be sure people have measuring devices -~ things where
5 for, for goodness® sake, are not a discretionary act, 5 you don't have decision-make- -- you're not using
6 not something that the producers should be able 10 6 discretion like you would if you decided whether to
7 mandate, as they recently tried to do. 7 conduct a spec'iz‘ii audit, which is what is before the
8 The issues are basin management plan and funding. 8 Court now, or which law firm or engineering firm you
9 And in those areas -- and admittedly they’re very broad 9 mighr hire to accomplish something important.
10 areas -- yes, I admit the advisory committee does have i0 And, remember, the producers pay for all of this.
11 policy-making authority. But otherwise, in all of the 11 That's a distinction that shouldn’t be lost. So when
12 day-to-day activities of the watermaster with respect to 12 somebody discretionarily spends the producers’ money, 1
13 going out and doing the accounting of who's pumping what 13 don’t find it surprising that the producers ought to be
14 and who should be paying what and, you know, managing 14 calling the shots on that.
15 the funds and making sure the bills are paid and doing 15 And so the word "discretionary” is in there in
16 =all of those things, those are not discretionary, and 16 the broadest sense. Discretionary, all discretionary
17 they do not -- they are not subject to the 80 percent 17 determinations. It doesn’t refer back to "as described
18 mandate of the advisory committee. 18 in subparagraphs a, b, ¢, d, e of this judgment.”
19 SPECIAL REFEREE: I've been concerned that 19 Doesn’t say that, It’s not restrictive. Art is arguing
20 perhaps the word "discretionary” was not used with great 20 for that. i
21 care in drafting the judgment and that the distinctions 21 SPECIAL REFEREE: Would you draw a line to define
22 drawn on what is discretionary are much more difficult 22 discretionary versus otherwise by where the watermaster
23 1o answer than to just say 38(b) answers the questicn. 23 acts at the advisory committee’s recommendation?
24 Let me ask a couple questions. If you look, for 24 MR. MARKMAN:; No. [ think that if the advisory
25 example, at the provision on rules and regulations, the 25 committee is in the process, you can believe it's
61 63 .
g
1 advisory committee has to recommend rules and 1 already a discretionary act and the watermaster may
2 regulatons, the way I read it, for the watermaster to 2 disagree, move the matter up to the Court, depending on
3 act. Is that correct? 3 which of those two processes applies.
4 MR. MARKMAN: Yes. 4 SPECIAL REFEREE: In the example I give, the
5 SPECIAL REFEREE: Is the adoption of rules and 5 rules and regulations, can the watermaster disagree with
6 regulations by the watermaster a discretionary action? 6 the recommendations of the advisory committee?
7 MR. MARKMAN: Oh, I think it certainly should be 7 MR. MARKMAN: Oh, I think so. Absolutely. Take
8 considered that. For example -- just give you one small 8 1tto the Court.
9 example. 9 SPECIAL REFEREE: Has that happened?
10 SPECIAL REFEREE: Wait. Let me make clear. You 10 MR. MARKMAN: Pardon me?
11 would say that it is a discretionary act of the 11 SPECIAL REFEREE: Has that happened?
12 watermaster to adopt rules and regulations that have to 12 MR. MARKMAN: Only over these -- the only time
13 be first recommended by the advisory committee? 13 this has happened where it all came to a head is over
14 MR, MARKMAN: Oh, absolutely. Because things 14 this process we're in right now, that I'm familiar with.
15 come into play such as how much notice you're going to 15 Others may be familiar with prior processes.
16 give, how much time after you make a decision under 16 MR. GRINDSTAFF: Can I interrupt and bring in an
17 rules and regulations someone might appeal to the Court. 17 example? You asked if there had been a conflict between
18 Any number of -- any number of procedural issues that 18 watermaster and the advisory committee. The entire
19 become very important to people are incorporated in 19 reason we're sitting here today is because during the
20 rules and regulations. 20 process of getting water for the desalter, which Art
21 And to me, it’s not hard. I mean, Art can argue 21 alluded to, one of the members of the watermaster board
22 all he wants, but the word "discretionary” has 2 meaning 22 came 10 a meeting of the ag pool and said, If we can’t
23  both in the dictionary and by analogy 1o legal cases we 23  get water for this desalter, then I want to work with
24 cited and ministerial acts. The difference between 24 you in the ag pool, and we're going to have enough votes
25 those kinds of acts are decided every day in mandate 25 so it won't be a mandated action, and we will mandate
62 64
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1" that there will be water provided for that desalter,

2 That was the major issue, in fact, when the first motion

3 was made to replace watermaster was that someocne from

4 watermaster had the nerve to actually come into the

5 basin and say we’re going to take an action or we're

6 going to work with somebody to take an action that might

7 be opposed by 4 majority of the advisory comminee, And

8 that's why. And everybody forgets that. But thatisin

9= fact the specific reason that motion initially was made
10¥ and the major issue that underlies what we’re talking

G0 -3 A B W N —

-
O

position of producing water at a very fine price to its
rate payers and good quality water,

And exactly what somebody -- Don Stark -- said
would happen 20 years later has happened. Now the ag
people have different ideas of what they want to do.
They’ve got enough poor quality down there, after
20 years of using the water for that purpose, that they
need relief. And when they go looking for relief, they
20 look for people to spread the costs, And the people
10 spread the costs are the appropriators. So the two

Sara Gusseck & Associates (800) 894-1583

11° about. The watermaster actually at one point said, We __ 11 ran head-on into each other.
12" want 1o take an action to see that this basin begins on 12 And the Court's watermaster -- that's supposedly
13 the cleanup path, and that action was -- . 13 an arm of the Court -- gets directly involved on one
14 MR. MARKMAN: And said he was going io take the 14 side of the issue and gets aggressive and gets involved
15 political path -- 15 in a physical operation of the basin, not acting as
16 SPECIAL REFEREE: Art? Can you expand on that 16 watermaster. And to no one's surprise, the confidence
17 for me? 17 that the majority of the producers had in that '
18 Mr. Kidman. 18  watermaster diminished rapidly, as it should have.
19 MR. GRINDSTAFF: Go ahead. 19 So 1 pretty much agree with how it went down. I
20 MR. KIDMAN: The problem was that there needed to 20 don’t characterize it the same way Mr. Kidman does.
21 be a program to start providing for lowering TDS in the 21 I want to say one other thing. This points
22 lower end of the basin, and that’s where the desalter 22 out - Art Kidman and I worked very hard together for
23 plap came into play. It was pushed by SAWPA, by Neal 23 about five to seven years to create a watermaster that
24 Klein. It was pushed by a number of producers. It was 24 was a public entity up in the Mojave, which we recently
25 pushed by some of the dairy interests because they 25 succeeded in doing, that had nothing but ministerial
65 67
-f
1 needed a way to get an offset from rules that were being 1 fuactions to the absolute maximum amount we could create
2 imposed upon them by the regional board. And as 2 that so that we wouldn’t run into the kind of
3 indicated, outside funding sources -- from the State of 3 discussions we’re having here today about how a
4 " California, from the federal government -- were brought 4  watermaster got involved in other activities that
5 %into play. Came down to the only thing that wasn’t 5 impacted what it cost the producers in the basin.
6 “really covered - capital costs were covered. Came down o So we are living through just what he and I tried
7 to a question of who is going to pay for the water that 7 toavoid up there. In fact, Art Kidman was the premier
8 is extracted from the basin in order to put it through 8 spokesman for having producers rather than a public
9 the desalter and begin the process of some cleanup. And O entity manage a basin as watermaster because of the fear
10 that issue - 10 of how Mojave Water Agency would act. So I guess it
11 SPECIAL REFEREE: So the watermaster wanted to 11 just depends on where you are or who -
12 take an action -- i2 SPECIAL REFEREE: Let me interrupt you. I think
13 MR, KIDMAN: There was a proposal by one member 13 the focus bere is to figure out what this judgment says
14 of the watermaster board at that time, Chino Basin 14 and what the structure that was intended is. And | was
15 Municipal Water District, that said that they would 15 trying to get some resolution on some of the issues I've
16 support moving forward with that, allowing that 16 had reading this that go to the question of what is
17 production to take place without assessment under the 17 discretionary and what isn’t. I'm confused still, so
18 watermaster. It was that attempt at independence that 18 I'm going to go back to those questions.
19 brought this whole house of cards-down around al} of us. 19 One of the principles here seems to be that if an
20 SPECIAL REFEREE: Reply? 20 act is discretionary -- take you back to 38(b). Ifan
21 MR. MARKMAN: Well, the reply is — I agree that 21 act is discretionary, then the advisory committee with
22 frames the issue perfectly. We have a judgment, agreed, 22 80 votes can mandate that some different act be taken.
23 could not have even been in place. We wouldn't be 23 If it’s not discretionary, then that 80-vote mandate
24 having this discussion without all these appropriators 24 doesn’t apply. Is that correct? Does everyone agree
25 who, as Art said, have the good fortune of being in the 25 with that?
66 68
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! MR. MARKMAN: Yes. 1 thousand dollars a year for legal counsel, I think it
2 MR. KIDMAN: Yes. That's correct. 2 can become quite important to the advisory committee
3 SPECIAL REFEREE: Then I'm reading the judgment, 3 which legal counsel served as watermaster counsel and
4 and [ look and find that in some places there is a very 4 that, number one, the quality of legal counsel be
5 clear statement that there has to be a recommendation of 5 something that they have input on.
6 the advisory committee for the watermaster o proceed. 6 SPECIAL REFEREE: I'm not sure that either I'm
7 And examples of that -- flip through and find the 7 asking the question clearly or it's being answered. The
8 numbers. Examples of that are the rules and regulations: 8 question is, Is there some distinction in the judgment
9 adopting the budget, studies -- I'm forgeming one, | 9 based on when recommendation of the advisory committee
10 think -- but other provisions do not say that the 10 or assent of the advisory commitiee is required and when
11 watermaster has to act at the recommendation of the 11 it’s not as to whether you' éha:acteri__z_q the action of
12 advisory committee. Is there a distinction intended 12 the watermaster as discretionary or not?
13 between those that specifically require action upon 13 MR. MARKMAN: Let me answer that --
14. recommendation and those that do not? For example -- “14 MR. KIDMAN: OQur position is that those
15 I'velost it again. For example, paragraph 20, 15 provisions which specifically call for advisory
16 employment of experts and agents, doesn’t have that 16 committee input are those that are meant to be
17 recommendation of the advisory committee language. 17 discretionary and those which do not or which are silent
18 So my question, as an example question, is: I 18 on it are those which are meant to be not discretionary
19 the watermaster under Section 20 engages legal or 19 and that that -- that I agree certainly that the use of
20 accounting help, is that in any way subject to the 20 the term "discretionary” in this judgment did create a
21 oversight or veto or mandate of the advisory committee? 21 great ambiguity for those of us that are used to dealing
22 And why? What would be the authority for that? 22 with distinctions between discretionary and ministerial
23 MR. MARKMAN: Well, first of all, we clearly 23 that don’t track the way that these paragraphs under
24 think it does, and let me give you an example. If you 24 powers and duties are set up.
25 look at paragraph 20, it says, Watermaster may employ or 25 That was the result, I am told -- and I represent
69 71 s
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1 retain, obviously having discretion to take RFPs and 1 to you, again, as an officer of the Court -- political
2 decide who the experts ought to be. 2 compromise. I'm told that they went down the list, and
3 SPECIAL REFEREE: Let's be careful with the word 3 they went around the room, said, Should advisory
4 “discretion.” 4 committee be involved or not in this type of decision or
5 MR. MARKMAN: And then if you look at 21, 5 that type of decision? And it wasn't done on the basis
6 Measuring devices: Watermaster shall cause parties 10 6 of nice, neat distinctions that perhaps, as lawyers, we
7 have the measuring devices. 7 try to create. It was done on the basis of what they
8 Again, let me go back to the theme here, 8 thought would make sense at the time that they were
9 Number one in paragraph 38 doesn't say "as enumerated in 9 looking at it and what the political determination was.
10 the paragraphs that specifically mention it.” 10 So the best that we can come to is what the kst
11 I realize there may be an argument there, but the 11 says has advisory committee input and what doesn’t. And
12 bottom line of this is the producers are paying for all 12 those that do have advisory committee input probably
13 of this. Not Chino Basin Municipal Water District 13 would have to be categorized as discretionary, and those
14 through its property tax or other funds. And if there’s 14  that don’t are not.
15 a different watermaster board, obviously the only funds 15 SPECIAL REFEREE: Well, it seems to be important
16 it will have available are going to come from the 16 1o be able to draw a distinction, if it's possible,
17 producers. ’ 17 because the way I read this, 38(b) and the 80-vote
18 SPECIAL REFEREE: So your answer to that would 18 mandate applies if they are discretionary and not if
19 be, apparently, that it isn't discretionary because this 18 they are not.
20 paragraph 20 action could only be done pursuant to a 20 MR. MARKMAN: Well, I would like to
21 budget approval that was already at the recommendation 21 SPECIAL REFEREE: ButI don’t know if that's a
22 of the advisory committee? 22 moot point, and I'd like your input on that. Is thata
23 MR. MARKMAN: Well, no. Let me make the 23 moot point? Because, in effect, there’s budget control
24 distinction. I think it is discretionary because while 24  and rules and regulations control and the advisory
25 you may allocate in the budget $50,000 or a hundred 25 committee anyway.
. 70 72
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1 MR. MARKMAN: I'd like to give input. First of 1 vast majority of what the watermaster through its staff
2 all, the plain language of the judgment in paragraph 2 does, day in and day out, is ministerial, and that’s
3 38(b) does not, and it could easily have cross- 3 what the district carved out itself. It is the
4 referenced those particular items which are earmarked 4 operating entity doing the accounting, having the
5 for advisory committee input. So although Mr. Kidman 5 personnel, and taking care of the paperwork and other
6 would like you'to believe there's a bright line there, 6 matters refated to the judgment that do not require the
7 there isn't a bright line there. _ 7 exercise of discretion.
8 SPECIAL REFEREE: It talks about all . B SPECIAL REFEREE: So is your answer to my
8 ?iscretiona:y determinations made or to be made 9 question yes, then?
10 "hereunder by watermaster. Are you interpreting 10 MR. MARKMAN: No. Because there's another role
11 “hereunder” as extremely limited, or are you 11 carved out for the watermaster here, and that’s the role
12 interpreting "hereunder” as applying to the whole 12 of looking at or disagreeing with the input of the
13 judgment? . 13 advisory committee and taking it on up to the Court if
14 ME. MARKMAN: Ithink the "hereunder” applies 13 14 it believes a minority needs protection on a certain
15 the whole judgment and that the discretionary decisions 15 advisory committee decision or recommendation. So
16 are by far the majority of what could bappen and the 16 that's the second point.
17 reason for this. And, by the way, I was in those 17 SPECIAL REFEREE: Do you have 2 history, other r'
18 negotiations, and I wasn't there every day, but I worked 18 than the desalter example, where the watermaster has
19 on that very hard for three years with my partaer, and [ 19 taken a minority position tip in order to take it to the
20 don’t recall any discussion, Let's go down this thing 20 Court? i .
21 paragraph by paragraph, and we’ll stick in advisory 21 MR. MARKMAN: Oh, I bave recent ones. One is
22 committee input where we think it’s discretionary or 22 this motion and the audit and the question of whether
23 there ought to be input and we'll leave it out where 23 Mr. Fudacz could continue.
24 there ought not to be. It doesn't say that. Those 24 SPECIAL REFEREE: Are they 2il recent motions?
25 different paragraphs don’t say, This is discretionary. 25 MR. MARKMAN: Yes. And then there was another
73 ‘ff“ 75
1 This isn’t. 1 set of them. Mr. Cihigoyenetche brought a motion to
2 There was emphasis on some things that were 2 review a number of advisory committee decisions related
3 extremely important that advisory committee input would 3 to personnel. That has come up since your appointment
4  have to be put on, but where is the intent in here for 4 asreferee. So those are the only ones [ know of.
5 ;ihat to be -- for those called-out items to be 5 MR. CIHIGOYENETCHE: Which brings about an
6 exclusive? I don't think it’s -- 6 interesting point that I would like to comment that
7 SPECIAL REFEREE: So is it your conclusion -- 7 Mr. Markman brought to your attention. Is that where
8 MR. KIDMAN: Let me answer that "where is the 8 the minority does disagree with the 80 percent mandated
9 intent” here that there should be no distinction between 9 ruling of the advisory committee, that can be challenged
10 the watermaster and the advisory commitiee. 10 in court, and it’s all funded by the producers.
{1 Mr. Markman's position is that every decision made by i1 Well, my experience is that couldn™t be further
12 the watermaster is subject to the mandatory direction of 12 from the truth. This motion is the perfect example. |
13  the advisory committee. 13 personally have a bill sitting on my desk right now that
14 SPECIAL REFEREE: Let me clarify. 14 was generated in challenging the appointment of the
15 MR. KIDMAN: Therefore, there's no reason to have 15 nine-member board in representing Chino Basin, for all
16 a distinction. 16 practical intents and purposss, as the watermaster, and
17 SPECIAL REFEREE: Except for perhaps ministerial 17 the fees incurred in representing the minority’s view in
18 metering and accounting purposes. Is that your 18 that regard were summarily rejected for payment by the
1¢ positon? That there are no actions of the watermaster 19 advisory committee and sent back to Chino Basin.
20 that are discretionary for purposes of 38(b) and the 20 So if anyone is going to vindicate the minority’s
21 ability of the advisory committee? 21 rights under this adjudication, they should rest assured
22 MR. MARKMAN: Well, that's one way to try to 22 that they're going to bear the expense of doing so, for
23  minimize -- 23 one.
24 SPECIAL REFEREE: That's my question, 24 SPECIAL REFEREE: Now, do you think that's a
25 MR. MARKMAN: No. My answer to that is that the 25 proper interpretation of the judgment?
74 76
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1 MR. CIHIGOYENETCHE: No, I don't. No, ldoa't. 1 of the basin getting low-cost water. And under this

2 MR. MARKMARN: This was the unfortunate — | feel 2 judgment the more they produce in that sweet part of the

3 for Jean and for Fred -- the advisory committee is 3 basin, the more voting power they can get under the

4 wking a position on who ought to be the watermaster and 4 judgment. And those -

5 paying Mr. Fudacz who's supposed to be -- up until 5 SPECIAL REFEREE: The examples of these motions

6 April 29 was -- the watermaster’s lawyer. While trying 6 you've mentioned, those are recent, as | understand

7 to change watermaster, he had this vision of the office T ot a .

8 of watermaster and Mr. Cihigoyenetche, representing the 8 MR. KIDMAN: The -

O district which was then watermaster, opposing the motion 9 SPECIAL REFEREE: -- so when you talk about the
10 and both of them submitting bills to the advisory 10 tyranny of the majority, is that the situation as you
11 commitiee as attorney for the watermaster. 11 perceive it going back to the judgment? Has there been
12 SPECIAL REFEREE: Well, perhaps that’s an 12 2 tyranny of the majority all these years up until
13 extraordinary situation. 13 recently so that the watermaster has been unable to
14 MR. MARKMAN: I thought it was real -- 14 function?
15 SPECIAL REFEREE: In an ordinary situation, is 15 MR. KIDMAN: 1 can’t speak 1o that other than to
16 the function of this judgment, provision 38(c), that the 16 say it seemed reasonably evident in Judge Turner’s -~
17 interest of a minority can be taken up by the 17 and that was halfway back when he -- in his opinion, he
18 watermaster? And is that an important function of the 18 felt that improper procedure was followed by the
19 watermaster? And -- that's an important question 19 minority that made the motions at that time and that
20 because of course it goes to what -- whether that 20 they failed to bring up what they thought should be the
21 function would be appropriately carried out by a 21 appropriate plan to be implemented. It hadn’t been --
22 nine-member board, for example. 22 in a sense hadn’t exhausted their administrative
23 MR. KIDMAN: You know, my reaction geperally is 23 remedies before they went to court.
24 this. We can generate a lot of heat and not very much 24 That's how Judge Tumner decided that opinion.
25 light on answering -- trying to answer the question of 25 But he said, Look, now that they did ring the bell,

77 79 Iy

1 discretionary versus nondiscretionary, but the real 1 there truly are very, very important water-quality

2 central issue that underlies what’s going on here today, 2 issues that need to be addressed, and he wanted to see

3 even from the discussion you've already had about the 3 that they were addressed. :

4 desalters and the history of that, the underlying issue 4 So just going back that almost ten years to that

5 is clearly discretionary. The question of adopting a 5 bar, I would have to say that there’s an example of

6 basin management plan is clearly discretionary. There 6 where the majority has been exercising its tyranny over

7 is no -- we have no dispute that it is. The question of 7 minonty.

8 coming up with a plan, a physical facilities to address 8 MR. MARKMAN: My response to that is there has

G that issue is clearly discretionary. The question of 9 been set forth in this judgment something very easy to
10 coming up with the money and how to allocate the money 10 understand. There’s a protection for the minority
11 is clearly discretionary. 11 because the watermaster, if it concurs with the minority
12 S0 on all the issues that really matter here, 12 position, can take the matter to court one of two ways.
13 cost allocation and cleaning up this basin, this debate 13. The parties who disagree can always take a matter to the
14 is really pot very helpful. The question is, Can the 14 Court subsequent to the watermaster’s action, So where
15 tyranny of the majority govern under this judgment, or 15 is this tyranny? Is it surprising that the people who
16 is it necessary that under those areas that are clearly 16 pay the bills and the people who got togetber and
17 discretionary -- is it necessary to have some 17 negotiated this adjudication want to be sure there's no
18 imndependent check and balance against? And I'm sorry i8 tyra;iny of the minority with respect to charging the
19 for the inflammatory "tyranny” -- 19 costs of their pollution problem up to the north so that
20 MR. MARKMAN: Tyranny is good. 20 the people who are in this adjudication producing from
21 MR. KIDMAN: -- but the mle of the majority we 21 the sweet spot and now pay so others can produce from
22 all know in some instances can become a terror for the 22 the new sweet spot, which is what the issue is over the
23 minority. And in this instance there are clear 23 water going through the desalter. And I don’t want to
24 pecuniary interests of some producers to continue to 24 say that provocatively because I think this needs to be
25 produce, as they have bistorically, from the sweet part 25 solved and negotiated -- '
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I3 SPECIAL REFEREE: Let's go back to your statement
2 that the watermaster is an arm of the Court.
3 MR. MARKMAN: Yes.
4 SPECIAL REFEREE: Are you saying that because it
5 serves that function, if it agrees with the minority
6 position, 10 at least take it to the Court to resolve it

7 in the face of advisory committee --

8 MR. MARKMAN: Yes. '

g SPECIAL REFEREE: -- disagreement?
10 MR. MARKMAN: I believe that's so. [ think that
11 the watermaster, when it performs that role, is like the
12 public advocate more so than the staff at the Public
13 Utilites Commission when it independently takes a lpok
14 at what's coming at it when an applicant puts something
15 through the PUC, something like that.
16 - 1 think that there is -- there is that function
17 to perform, and that's why we think the watermaster --
18 the way the judgment is set up now, the watermaster
19 peeds to represent a diversity of interests. We're not
20 even asking for producer-controlled watermaster or
21 certainly not an appropriator-controlled watermaster,
22 SPECIAL REFEREE: Mr. Kidman?
23 MR. KIDMAN: The point that I need to rise to
24 debate on -- Mr. Markman has brought it up twice - is
25 that the implication is that the producers in the south

81
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to the Court against the wishes of an advisory committee
in order to allow the Court to carry out the physical
sohition as intended.

MR..KIDMAN: I think that the answer to that
question, the way it’s phrased, is yes. Mr. Markman
agrees. He also indicates, since there needs to be that
role, that there's got 1o be some separation between the
two functions.

SPECIAL REFEREE: And so that role --

MR. KIDMAN: I would go further -~

SPECIAL REFEREE: Let me imierrupt you. So that
role is a role of being a vehicle to take a minority
position to the Court to decide against advisory
committee view. Is it also a role of the steward of 2
basin resource incloding weter quality? Is thata
proper role of this watermaster intended in the
judgment? )

MR. KIDMAN: Yes. There are two different roles
that you’re talking about there, and let’s remember that
there's a difference between a 50 percent vote and an
80 percent vote. Because in a 50 percent vote the
watermaster could itself decide to go in a different
direction than the advisory committee, and then it would
be up to the advisory committee or up to the majority
producers to go to court with it.

7 83
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end of the basin have somehow fouled their own nest and
therefore they have the responsibility of cleaning it
up. Nitrates -- it's a very ubiquitous situation. We
~ get nitrogen 4s a byproduct from all organic activity on
. the face of the earth. Sure, there are dairies that are
" located in the south in the basin. Some of them are
producers of water, and you can point to those few and
say, gee, you know, maybe they have really contributed
9 disproportionately to the water quality issue. I don’t
10 have a brief one way or the other on that. But you can
11 look at literally every basin in Southern California and
12 look to the lower end, to the sump end, of the basin,
13 and you will find water quality problems in all of them,
14 though not all of them have dairies and not all of them
15 have the ability to point their finger or find a
16 scapegoat for that.
17 What we have here is a problem -- the water
18 quality problem that has been created in large part by a
19 hundred and fifty years of civilization that’s occurred
20 over the - overlying this basin, and somehow we need to
21 find 2 way for the community to clean it up, to start
22 dealing with it.
23 SPECIAL REFEREE: The question I'm concerned with
24 is whether there is 2 role of a watermaster to bring
25 what may be a minority position on a water quality issue
82
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On the other hand, it would seem, yes, that if
it's an 80 percent vote and there’s some, quote, tyranny
that’s gone on that, in that circumstance, either the
watermaster or the minority that is hurt by it should be
able to go to court,

But over and above either of those two
circumstances is the public interest. Under Article 2,
Section 10 -- Artcle 10, Section 2 of the constitution
was to make sure that we dun't have a waste and a
reasonable use -- or unreasonable method of use.

SPECIAL REFEREE: And is that the role of the
watermaster?

MR. KIDMAN: In roy opinion, yes. ] think the
watermaster makes the first determination of that,
subject to advice coming from the advisory committee,
and it’s subject to review by the Court.

MR. LITTLEWORTH: Moving on -

MR. MARKMAN: If [ may add something on this
subject. You asked --

SPECIAL REFEREE: Excuse me. Mr. Littleworth was
starting. 'l come back to you.

MR. LITTLEWORTH: One of your first questions
that you asked when you were laying out the issues was
whether a nine-person board as proposed basically would
act responsibly or could be expected to act responsibly

84
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1 and to perform well, whatever the functions of a 1 representatives of producers, and three public agencies,
2 watermaster are. And we haven't really touched on that 2 There is now one public agency, the only one, Chino
3 issue. 3 Basin District. The proposal would add to the
4 And I suppose one can say, as | think some of the 4  watermaster board Western Municipal Water Bistrict,
5 briefs have, well, it’s a2 one-man, one-vote situation, 5 which overlies the lower third of the basin and the area
6 and so the producers have got six votes and the public 6 where the water quality problems are most acute, and the
7 agencies have three votes, and so they can be outvoted, 7 Three Valleys district, which overlies the western
8§ and so that’s it. 8 portion of the basin.
9 1 think the inclusion of Western Municipal and 9 SPECIAL REFEREE: Is Three Valleys a producer?
10 Three Valleys, the two other public agencies in addition 10 MR. KENNEDY: No.
11 to the Chino Basin district, all public agencies, all il MR. LITTLEWORTH: No. .
12 with responsibilities and all with histories -- Western 12 SPECIAL REFEREE: So Western, Three Valleys, and
13 has a strong history of dealing with water quality 13 Chino would be nonproducer, public agencies.
14 matters -- that the inclusion of those three public i4 MR, LITTLEWORTH: They're all three nonproducers.
15 entities on the watermaster vastly improve the 15 SPECIAL REFEREE: And the rest of the make-up of
16 watermaster from the way it is now. If you leave it the 16 the bo_ard'? .
17 way it is now, it’s pretty clear we're not getting 17 MR. LITTLEWORTH: Idon't remember exactly. It’s
18 anything done. If you put the State of California in 18 two --
19 there on an interim basis, I don’t think we're going to 1% MR. KENNEDY: There would be --
20 get very ruuch done either. You maybe get the 20 MR. MARKMAN: Would --
21 ministerial functions done, but the State is not going 21 SPECIAL REFEREE: Wait a second.
22 1o be getting in the middle of wying to negotiate and 22 MR. MARKMAN: Three appropriative pool members
23  adjudicate all kinds of problems that ope’s got to 23 and three overiying poot members — two from the ag pool
24 handle to really make a plan work. 24 and one from the non ag overlying pool -- and three
25 I think the plan which is proposed, bringing the 25 public entities, which -- if you want me to get nervous
85 87 ..
i
I two other major public agencies into the picture along I about the appropriators, if you take the three overlyers
2 with Chino, offer all kinds of protections for minority 2 and add Western and one more vote, it takes you to the
3 views, if there are. Also assuming responsible 3 point of the argument that’s been made that the
4 positions to clean up pollution however best that can be 4 appropriators or the advisory committee would control
5 done and trying to work out the financing that’s going 5 this new watermaster board.
6 to be required for that kind of thing, I think we 6 1 rather think it’s kind of weighted the other
7 shouldn’t underestimate the value of bringing the two 7 way, that you have three overlyers, three appropriators,
8 other districts onto the watermaster board along with 8 2nd you have Western Municipal and Chino Basin Municipal
9 Chino. ' ' 9 which, to no one's surprise, could align themselves with
10 Now, if the producers are out of line and doing 10 the agricultural interests when you talk about
11 something that is clearly selfish, not in the interests 11 allocating these clean-up costs. And I can account for
12 of the basin as a whole, you've got public agencies on 12 five votes right off the bat that at least arguably
13 the watermaster in the best position in the world to go 13 likely could disagree entirely with the advisory
14 to court. Going to court is where the final approval 14 committee so that the balance is struck.
15 is. That's the final protection. You reafly need 15 SPECIAL REFEREE: Well, certainly one of the
16 somebody that can go to court, and the public agencies 16  issues raised is whether there is any likelihood that
17  are best suited to do that if in fact they feel that the 17 the nine-member board would disagree with the advisory
18 producers are not performing responsibly. 18 committee,
19 I don’t think you can say that at this point. A 19 MR. MARKMAN: And ! think it’s guite likely if
20 Jot of arguments about, you know -- 20 you look at the papers filed in this proceeding and you
21 SPECIAL REFEREE: Are you talking about the 21 see where the agricultural interests lie, or where the
22 public agencies that would be part of the nine-member 22 people representing. them lie, and you look at where
23 board? 23 Chino Basin has been and you lock at Western Municipal,
24 MR. LITTLEWORTH: Yes. Yes. They're adding 24  which is overlying that area. As I said, I don’t know
25 three -- I mean, the proposal is to have six producers, 25 how -- [ wasn't here when this constituent board was
86 88
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} discussed in the subcommittees, but I think, if I MR. MARKMAN: And certainly not lawyers.

2 anything, the predilection would be that you can count 2 SPECIAL REFEREE: One of the questions has to be

3 five votes very likely, or at least somewhat likely, to 3 is there any gauge that the Court would be able o use

4 side with the agricultural interests or the people in 4 1o assess whether the watermaster were acting in the way

5 that area rather than with the northern appropriators. 5 intended in the judgment if that’s to be a steward of

6 So the balance is struck. ' & the resource to carry out the physical solution? Is

7 SPECIAL REFEREE: [ imagine a great deal of vote 7 that possible?

8 counting has occurred. Mr. Kidman. ' 8 MR. KIDMAN: 1didn't --
9 MR. KOOPMAN: Mr. Markman, would you expand thay, 9 SPECIAL REFEREE: Is there some gauge that the
10 Three -- you said three overlying. You're including two 10 Court can have to assess whether the watermaster is
11 from overlying non ag. Are youwalso including one 11 serving the function -- the separate function intended
12 overlying non ag -- 12 in the judgment 1o be a steward to represent the
13 MR. MARKMAN: One overlying nonag. 13 minority at imes in order to get an issue resolved when
14 MR. KOOPMAN: - in the three? * 14 there’s considerable disagreement?
15 MR. MARKMAN: In the three. 15 MR. KIDMAN: Under the current proposal, I don't
16 MR. KOOPMAN: And would you agree that the 16 think there is. )
17 overlying non ag has not -- if my perception is correct, 17 SPECIAL REFEREE: Okay. .
18 never aligned itself with the overlying ag pool? 18 MR. KIDMAN: [ think there's a need to have some
19 MR. MARKMAN: I don’t know about that, | 19 mechanism to assure that all points of view are taken
20 can’t even answer -- 20 into consideration. As we all grew up as students of
21 SPECIAL REFEREE: Would you tell the reporter 21 government in America, we cherish the idea that we have
22 your name? 22 checks and balances in our constitution and that the
23 MR. KOOPMAN: Gene Koopman. She has my card. 23 things -- what I call a Rube Goldberg machine is set up
24 SPECIAL REFEREE: Iwas going to Mr, Kidman. 24 to work by itself without having to have some specific
25 - MR. KIDMAN: And what was the question -- 25 oversight by some independent authority.

89 A}
i

1 counting the votes? -- to me? The position of my - 1 The best assurance the Court can have that thig

2 SPECIAL REFEREE: Let me restate my question. My 2 system will work right is to make sure that there are

3 question goes to whether the view of the parties 3 appropriate internal tensions so that we don’thave a

4 opposing the motion is that the watermaster, if it were 4 situation where a majority of the advisory committee is

5 the nine-member board, would not take on the advisory 5 really controlled by the same people that control 2

6 committee. 6 majority of the watermaster.

7 MR. KIDMAN: I keep wanting to answer a different 7 SPECIAL REFEREE: Some of my questions are

8 question than the one you asked. 8 whether there are internal tensions created in the

9 SPECIAL REFEREE: Well, why don’t you answer 9 judgment anyway.
10 mine. Then you can tell me a new one, 10 MR. KIDMAN: Our view is history has shown that
11 MR. KIDMAN: I'm going to try to do that. We -- 11 whatever internal tensions there were originally
12 our position is that there will be a natural tendency 12  intended bave failed.
13 for the producer members of the watermaster committee to 13 MR. GUTIERREZ: May I respond to the question?
14 follow the directions and the positions of those who 14 SPECIAL REFEREE: Yes.
15 appoint them and those who they represent. 15 MR. GUTIERREZ: You asked earlier if there was an
16 SPECIAL REFEREE: But you aren't answering that 16 example of a watermaster joining the tyranny of the
17 in an absolute way. I mean, itis -- 17 majority, and I want to answer that question in the
18 MR. KIDMAN: That's right. 18 affirmative by saying that there's been an abdication,
16 SPECIAL REFEREE: - conceivable to you, in other 19 both by the advisory committee and the watermaster, with
20 words, that you could have votes go so that the 20 respect to the issue of water quality. And I want to go
21 watermaster in the nine-member board configuration would 21 back to the motion that the City of Chino made almost
22 acmally disagree with the advisory committee? 22 ten years ago with respect to the issue of water
23 MR. KIDMAN: Rare individuals exist who would let 23 quality.
24  the public interest overrule the pecuniary interests of 24 In his order Judge Turner slapped the City of
25 their masters. 25 Chino at that time for not going through the procedures,
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1 but he did something that was interesting. He did two 1 there’s other issues too, but let's just stay with that
2 things. Number one, he rejected the concept by a 2 one.
3 significant group of producers that the question of 3 SPECIAL REFEREE: But coming back again to
4 water quality belonged to everyone who was a producer in 4 previous questions, it certainly is a question of
5 the basin. It wasn't shared solely by those producers 5 whether the judgment has a strong independent role for
6 in the south. The second thing he did was he ordered 6 watermaster right now.
7 the implementation plan. That’s been nearly ten years. 7 MR. GUTIERREZ: That may be because the
8 We still don’t have one. - 8 watermaster that was selected wasn’t doing its job, as
9 And so [ think that the best example of the 9 you indicated, and secondly, perhaps the watermaster
10 tyranny of the majority is seen in the fact that the 10 that had been appointed was more interesting — more
11 watermaster, as it's been constituted, has not been able 11 interested in-going along with the majority on the
12 to do its function. And its function rises above merely 12 advisory committee and not rocking the boat. And that's
13 protecting the minority interests or the interests of 13 exactly what happened ten years ago. It took one
14 the minority of some of the producers, but dealing with 14 producer to make that motion, and based upon that
15 the bigger interest of maintaining the water quality. 1 15 motion, although the motion was denied, Judge Turner
16 think that you're well aware that the water quality in 16 said, Hey, you got to take care of the water quality.
17 this basin has degraded terribly over the last 20 years. 17 And hasn't been done.
18 It was bad 20 years ago. [t was worse ten years ago. 18 SPECIAL REFEREE: Onpe way I thought of going back
18 It's worse now than it’s projected to be ten years from 19 at this question, since it’s hard to define the role and
20 now. And no plan in effect. 20 how strong it was intended to be, of the watermaster --
21 You ask some very good questions. The person who 21  difficult language in the judgment to sort out -- what
22 was involved in the study doesn't know where we are, and 22 1s the role of the advisory committee is a different way
23 I think that’s significant. And I think you’re correct 23 of getting at the same issue.
24 that probably the best gauge the judge could use to 24 MR. GUTIERREZ: To protect its interest.
25 determine the functionality of the watermaster is what 25 SPECIAL REFEREE: Thank you, Mr. Gutierrez.
93 95 v
1 it does on that issue as well as resolving other issues. 1 That the role of the watermaster -- of the
2 ButI think there’s another gauge. The other gauge is, 2 advisory committee is difficult -- perhaps more
3  How much of a burden is this process going to be on the 3 difficult question in some ways, and [ would like to
4 Court? Because I don't think that the Court appointed a 4 know what your thoughts are on 38(b) where 1t talks
5 watermaster or agreed to appoint a watermaster in the 5 about advisory committee having a duty to study and a
6 judgment with the idea that these issues would be coming 6 power to recommend, review, and act upon all
7 back. But it also did it with the idea that these 7 discretionary determinations. Is there some independent
8 issues would be resolved. History shows that they 8 authority in the judgment for the advisory committee to
% haven’t been resolved, and [ think that unless a truly 9 act itself?
10 strong, independent watermastey is recommended to the 10 MR, MARKMAN: Yes.
11 judge, we're going to see these issues be resolved and 1 SPECIAL REFEREE: And is that the authonty, or
12 resolved. 12 what is the authority?
13 Because, as you can see, there’s dispute among us 13 MR. MARKMAN: lLet me give one sentence and
14 here, and we’re going to continue to debate those, 14 then -- to me, it’s plain that the advisory committee
15 We're going to continue to disagree. And unless you 15 actions are -- and if you watch them have their
16 have a mechanism in place that is sufficiently able to 16 meetings, you would see this. There’s a proposed
17 deal with that, the judge is going to have to deal with 17 watermaster action. It gets voted on. The votes are
18 this thing again and again. Because I predict that 18 counted. The percentage votes are counted. And then
19 there is no real distinction between the nine-member 19 the process follows from there. And 'course, if it's
20 advisory committee consisting of largely producers and 20 B0 votes, it's mandated. And so not only has that been
21 the advisory commitiee itself, so you're going to 21 the case, but as we said before, the watermaster
22 continue to see what we've seen in the past, and the 22 actually contracted with the advisory commitiee to
23  minority are going to continue to litigate these issues, 23 operate the siaff because the advisory committee’s role
24 And sooner or later we're going to have to deal with it 24 in this judgment as a policy-making commuttee is rouch,
25 because water quality is not getting better. And 25 much stronger than the watermaster’s. Maybe that's the
94 96
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1 only way I can putit. You know, I once suggested 1 MR. MARKMAN: Can't be right all the time.

2 during the negotiations we call this the policy 2 MS. LEVIN: Excuse me.

3 committee. Unfortunately, that terminology didn't get 3 SPECIAL REFEREE: Yes.

4 into the judgment. It probably would have solved the 4 MS. LEVIN: [ just wanted -- if I could, briefly,

5 problem. I think it would have been much more 5 just respond to some of the questions or some of the

6 descriptive of what actually has happened over the last 6 comments that various people have made and to whatever

7 20 years. . 7 extent it might be helpful.

8 SPECIAL REFEREE: I bet lots of people would fike B With respect to State of California’s position on

9 to revise some of this language. 9 the judgment, we believe that the judgment now as
10 Mr. Littleworth, 10 written will accomplish, I believe, what you said at the
I MR. LITTLEWORTH: [ have here - and ['m not sure 11 beginning and can accomplish the language in it, that
12 whether this has been made available to the Court, but [ 12 there will be a watermaster and there should be a
13 have a transcript of the reporter’s transcript of the 13 watermaster possibly separate from the advisory
14 proceedings before the Court when the judgment was being 14 committee that can accomplish some of the goals that are
15 presented and explained to the Court, and it’s 15 set forth in the judgment. We are not interested in and
16 extensive. And sesms to me that it might be useful. I 16 hope that -- it is not before this tribunal to put the
17 haven’t gone through all of it, but there is just one 17 advisory committee as watermaster. It's a separate .
I8 sentence here -- and the Court is asking questions about 18 issue from what duties each entity has.
19 the relationship with the watermaster and the producers 19 And we agree with Mr. Markman when he started
20 and the public agencies -- there’s a discussion about 20 saying that most, if not all, of the actions involve a
21 the analogy to the San Gabriel sitwation which Mr. Stark 21 process where if it’s a non-mandated decision, the
22 thinks has gone very well, 22 watermaster, if they disagree, can then issue findings
23 But there's just one sentence here, "most 23 of fact and conclusions of law and go to the Court. And
24 everything the watermaster does requires advisory 24 if it's a mandated decision, it specifically sets forth
25 committee approval.” This is Don Stark speaking. 25 that there's an 80 percent rule and the watermaster has

97 99

1 That’s his interpretation of the judgment. And there’s 1 to agree with the advisory committee but that there is a

2 further discussion about this whole issue, but jt’s 2 protection.

3 pretty clear that Mr. Stark’s interpretation was that 3 And I think you asked the question -- no one

4 the real authority was in the advisory committee. 4 answered you -- which is, Does the watermaster serve a
.3 SPECIAL REFEREE: Rut going back to my question 5 role to protect the minority? And I believe Mr, Markman

6 of the actual authority for the advisory committee to 6 agreed that there was a very specific role, and I think

7 take actions itself, the way I read this -- it’s an odd 7 the judgment does say, even though it's under the powers

8 phrase in 38(b} of “act upon,” but to make it consistent 8 and functions of the pool committee in the advisory

9 with all the other provisions of the judgment, it would 9 commities section. It does say on page -- I think jit's
10 seem that the only authority the advisory committee has 13 22 -- that review of watermaster actions, "watermaster
11 to act is through the vehicle of the watermaster. 11 as to mandated action.” And then it goes on: "The
12 MR. MARKMAN: [ think that's correct, except it 12 advisory commitiee or any pool committee shall be
13 can hire counsel -- under certain circumstances it can 13 entitled to employ counsel and expert assistance in the
14 act independently to hire counsel for a motion, like 14 event watermaster or such pool or advisory committes
15 what we're doing, 15 seeks court review and that the cost is spread. ®
16 SPECIAL REFEREE: Such as yourself. 16 And I think the State believes that is an
17 MR. MARKMAN: Such as myself. 17 important function that is in the judgment and should
18 MR. LITTLEWORTH: The sentence that I -- the 18 remain in the judgment.
19 sentence following the one I read, after “most 19 In addition, we also believe that -- with
20 everything the watermaster does requires advisory 20 Mr. Littleworth. The State of California through the
21 committee approval, the next sentence is: "The 21 Atorney General's Office - I believe Mr, Edwin DeBeale
22 advisory committee in turn goes through the watermaster, 22 was very involved over the years in negotiating the
23 and all decisions are referable to the Court. " 23 judgment and to whatever extent a declaration might be
24 "My judgment is that we won't be in court any 24  helpful, a detailed declaration -- and I will represent
25 more than the San Gabriel has been in court,” so forth. 25 to the Court that this is what he has told me --

98 100
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Mr. Littleworth's explanation of the initial role of

1 1 between the entities, then if the language is clear,
2 watermaster was a discussion that the advisory committee 2 it's clear, and you can interpret it in that sense, If
3 would uy to specific- -- or the judgment would 3 it's ambiguous, you could possibly look to the intent of
4 specifically set forth or would try to specifically set 4 the parties, which is why you're going intc what was
5 forth those areas where watermaster -- what -- the 5 intended at the beginning. But secondly, you could look
6 duties and roles of watermaster. But, in general, the 6 at the actions of the parties over 20 years.
7 concept was that the advisory committee would be in the 7 I had a case where that happened to me. Ended up
8 position to recommend and approve those certain duties’ 8 they ruled against the State because the State paid for
6 and that watermaster, if they -- and watermaster, if 9 certain things over a 20-year period and then decided
10 they disagree, there would be a process o take it 10 10 that the contract was unclear and shouldn’t have to pay
11 court. = 11 forit. In this situation, the actions of the parties
12 I further disagree with Mr. Kidman -- or at least 12 over 20 years, | believe, has not been neglect or
13 this time I do disagree that that watermaster abdicated 13 noninvolvement. The actions is that the consensus has
14 its responsibility in some major way over the last 14  worked and that watermaster in very few situations
15 20 years any different than anyone else has abdicated. 15 disagreed unti] recently and that in most of the
16 I'm not talking about water quality. I think what has 16 instances they did have, as you said, under the judgment
17 happened -- and I've personally been involved in this 17 very little for watermaster to do in the judgment.
18 for about aine years -- that it -- for whatever reason, 18 So our position right now is that there are a few
19 the consensus process worked in this basin, even though 19 important roles that the watermasteg should play. Those
20 it was a bit unwieldy. I recall when Mr. Fudacz first 20 are set forth in the judgment. The nine-member board --
21 came on board, he asked me, "Why do they need so many 21 for your information, the State’s in a strange position
22 meetings?” There’s an agricultural meeting, and there’s 22 because it is in the agricultural pool, so it bas been
23 an appropriative pool meeting, and then there’s a non ag 23 linked with the minority in & sense on some issues, and
24 meeting. And after they’ve considered all of the items 24 in very many issues, very many other issues, agrees with.
25 oo the agenda, the same items, then it goes to the 25 the appropriative pool, so we're in a strange position.
161 103,
1 watermaster. It goes to the advisory committee. Then I We're in favor of water quality for the public and
2 it again goes to watermaster. It repeats itself. 2 possibly spreading the costs.
3 And what it did, even though it was unwieldy and 3 But what I'm saying is that the nine-member board
4 time-consuming, it ended up building some sort of 4 was really a consensus in geperal. It did bave a large
5 consensus or, perhaps in the sense of water quality, it 5 majority at first that went to the Court, and then by
6 allowed people never to deal with it. But that’s how it 6 the time Judge Turner was able to deal with it, it lost
7 worked. 7 some of its majority. But the nine-member board, we
8 And I do have to say that Mr. DeBeale, when he 8 think, does accomplish the - if there are checks and
9 told me about this situation, said most of the time the 9 balances, which we don’t necessarily think there are,
10 watermaster does agree with the advisory committee’s 10 but there are certain important roles the watermaster
11 actions. And so normally the watermaster meetings are 11 should play. We believe the nine-member board can
12 very short, and normally you probably would not have to 12 accomplish that.
13 attend. I3 We also think that -- what you said at the
14 So that has been the history. And legally how I 14 beginning is that perhaps there’s some role for the
15 would recommend -- and I don’t believe I said this in 15 Court for oversight. And the State bas said on numerous
16 any brief, and I"m not sure anyone else did -- this 16 occasions, Let’s just get this going, and if it doesn’t
17 judgment was pursuant to a stipulation of -- it's on 17 work, we’ll go back to the Court and try to think of
18 page 2: "Stipulation for entry of judgment has been 18 something else.
19 filed by and on behalf of & majority of the parties 19 And [ think it's important for you to know
20 representing a majority of the quantitative rights 20 possibly that everyone was hoping Judge Turner would
21 herein adjudicated.” 21 make a decision a year ago, and in general, we were all
22 Technically -- and 1 assume you could take 22 feeling that no matter what the decision was at that
23  judicial notice -- this judgment is similar to a 23 time, we were going 1o see how it worked, either the
24 judgment pursuant to stipulation which could possibly be 24 minority or the majority. We just wanted to move on.
25 weated as a type of contract. And if it is a contract 25 And we were not happy when it was suggested we have yet
102 104
SCRUNCH™ Pages 101 - 104

Sara _Gusseck & Associates (800) 894-1583

26



CERLING? BRI UVAUIISREC A fals YWARLELIS DAIG IR R ¥y, LE1 X WP CUILNLNGF

FRV LT By )

. another status conference to discuss It

Sara Gusseck & Associates (800) 894-1583

I 1 about treating this as a contract.

2 This body is looking to the referee and the Count 2 The question about the conduct of the parties

3 to make a decision and make a speedy decision. The 3 being an aid to interpreting a contract may have some

4 State would like to keep this judgment. We think we can 4 validity in a contract context, but here you've got the

5 accomplish what - a reasonable management of the basin 5 last eight years, since 1989 when the majornty, whatever

6 with the nine-member board, and we would not like any 6 it is, where this function has not occurred. Basin

7 recommendations for amending the judgment. And [ 7 water quality management has not occurred the way that

8 believe that a decision setting forth some clear 8 Judge Turner said that it should occur. And I would

9 guidelines for this group is what they are looking for, . 9 submit that it 1sn't working. It needs to be fixed. We
10 or at least the State of California is. 10 can't just let it go on, not amend it, not interpret t,
it SPECIAL REFEREE: Thank you. _ 11 not deal-with it. '

12 MR. CIHIGOYENETCHE: I think it's probably 12 {Discussion off the record)

13 correct -- if I could just add a couple of things. It's | 13 SPECIAL REFEREE: [ want to come back and lock 1o

14 not so much we refer to the nine-member board -- at 14 follow up some of this conversation with some of my

15 least from my client’s perspective, it's not the nine- 15 questions as to what your thoughts are on whether the

16 member board that concerns us; it’s the composition of 16 Court has the authority under the judgment to amend or

17 the nine-member board. Mr. Littleworth indicated that 17 modify the judgment and what that provision in the

18 he feels a proposal is good because Chino Basin has a 18 judgment means to that effect. So I would like to start

19 position and others bave a position. Well, I'll submit 16  with that after we get sonfe lunch, Say about

20 to you right now that at the present time Chino Basin 20 15 minutes. }

21 Thas all five seats, and we basically are ineffective 21 {Lunch recess from 12:30 10 12:48 p.m.)

22 because of the advisory committee running the show. 22 SPECIAL REFEREE: We're ready to go back into

23 So I think beyond what the board is going to be 23 questions.

24 and what its composition is and the number on the board 24 As I said, I'd like 10 have your thoughts on a

25 is a ruling or an order or recommendation delineating 25 couple of issues, and then I'd ask you, if you wish, to
105 7107

1 the authority between the watermaster and the advisory 1 make very short statements in closing afier we're

2 commitiee. 2 through with these last questions, that I have at least.

3 And I will take a comment from Mr, Markman [ 3 As 1 said, T think an issue is whether the Court

4 agree with, and be used the words "public advocate,” and 4 has avthority to amend or modify the judgment. There is

- 5 1 think that’s very important because a minority does 5 ajudgment provision to that effect, and I'm interested
. 6 have to have a voice. And | believe that if you 6 in your view as to whether the Court, for example, could

7 consolidate the authority of the watermaster, the 7 modify the judgment to clarify the roles of the

8 positions of watermaster and advisory committee with 8 watermaster if that were to pe found to be necessary.

9 individuals who share roles or relationships or are 9 MR, MARKMAN: Well, in response to your question,
10 connected -- interconnected to the advisory commitiee in 10 the Court does have the authority to amend, interpret,
11 that context, you're going to challenge that public 11 amplify, or modify the judgment. But interestingly
12 advocate or threaten that public advocate position. 12 enough, the judgment states “upon application of any
13 ME. KIDMAN: May I just respond a little bit to 13 party or the watermaster or the advisory committee.”

14 this - 14 Doesn’t say the Court can institute such a process on
15 SPECIAL REFEREE: I need to schedule a break for 15 its own motion. So the possibility is always there f
16 the reporter. 16 somebody wanted to do so. The advisory commitiee has
17 {Discussion off the record) 17 not suggested doing so to this point. So whether the
18 MR. KIDMAN: Idon’t think we even want to go 18 Court could do that on its own motion or not, it would
19 anywhere near the place that Ms. Levin suggests, that we 19 almost have to be researched. It's one of those -- it's
20 treat this as a contract. This is a judgment. It's 20 always the case where the Court has continuing
21 been entered as a judgment. By its own terms the 21 jurisdiction. But the judgment only provides for it
22 stipulation does not indicate that every producer agreed 22 upon motion.
23 1o it, and yet it is binding on them whether they agreed 23 MR. LITTLEWORTH: Very broad power, just
24 twitornot. It's also binding on those that can 24 reserving several items. Otherwise the answer to your
25 intervene after judgment. So let’s not go to that place 25 questiop I think would be yes.
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SPECIAL REFEREE: If it's on a motion, but not
the Court's own motion.

MR. LITTLEWORTH: Well, clearly ifit'son a
motion. Whether the Court can do it without a motion
isn’t something that’s explained here.

MR. KIDMAN: In paragraph 40 there’s an
exposition of the need for flexibility because of

changing circumstances that may exist, and I quote: To

that end, the Court’s retained jurisdiction will be
utilized where appropriate to supplement the discretion

1
2
3
4
5
6
7
8
9

i0

watermaster would play.
MR. KIDMAN: Has that role.
SPECIAL REFEREE: Yes.

MR. KIDMAN: It has the additional ability, in
our view, to take independent action if it's between 50
and 80 percent without going to the Court.

SPECIAL REFEREE: But nonetheless there is a role
that involves taking the position of those who may
disagree with the advisory committee to the Court, and
the watermaster provides a vehicle for that.

11 berein granted to the watermaster. 'Course, we found 11 MR. KIDMAN: Yes. o
12 that there’s not a lot of discretion in the watermaster 12 SPECIAL REFEREE: Another role is that in part 6
13 since the advisory committee gets to dictate all 13 of the physical solution part of the judgment, the role
14 discretionary actions. However — "14 in carrying out the physical solution, it’s a role akin
15 MR. MARKMAN: We accept that as a stipulation. 15 to the role of a steward of a resource and that the
16 MR. KIDMAN: However, that suggests to me that 16 Court relies on the watermaster to serve a function.
17 the Court has retained jurisdiction to make changes and 17 And that's the way the judgment is written, particularly
18 to make directives, and it doesn’t need to have 18 in the sections 39 through 41. Is there agreement?
19 application from the parties to do so. 19 Seems to be agreement. _
20 SPECIAL REFEREE: I'd like to ask a few questions 20 MR, KIDMAN: Yes.
21 about - to see if there’s agreement on the roles of the 21 SPECIAL REFEREE: And [ think another role that's
22 watermaster. I mean, I've taken some notes as we've had 22 very important to the Court is that the waterroaster
23 these conversation, and I think that it is clear thata 23 perhaps was intended to serve a function to avoid the
24 role of the watermaster is to carry out the direction of 24 Court baving to deal with very many divisive issues such
25 the advisory committee. Is there any disagreement with 25 as it has had to deal with in the last few years, if
169 193 B
1 that? Thatis a role of the watermaster. 1 possible. The watermaster has a function and a role to
2 An additional role of the watermaster is to 2 try to help sort out the issues before they all have to
3 protect minority positions where the watermaster 3 goto the Court. >
4 determines that they need to be given voice and to take 4 MR. MARKMAN: Well, I'm not sure that that last
5 them to the Court for review. Secing no disagreement 5 characterization is a watermaster function, that it’s
6 except Mr. Litleworth -- 6 supposed to sort of Kissinger all the problems so that
7 MR. LITTLEWORTH: I'm not sure that "minority 7 by the time it makes a decision, it's a decision that
8 positions” is the right word. Where it differs with the 8 wouldn’t be reviewable by the Court. Because I think if
9 advisory committes. But I’m not sure that's necessarily 9 it’s discretionary, that actually occurs -- should occur
10 siding with the minority. 10 at the advisory committee level. That, and I think as
11 SPECIAL REFEREE: So with the clarification -- 11 the State explained, that’s pretty much what happened
12 let me restate. I want to see if I can get agreement 12 for a very long time without these problems, that the
13 here. So thata second role of the watermaster is to be 13 advisory committee would make decisicns on discretionary
14 a vehicle to take the positions of those who may 14 matters or recommendations and they were implemented.
15 disagree with the advisory commitiee to the Court to get 15 So I think if you looked at the way it worked
16 the Court to take a look at the issue and lock at it 16 when all the producers are going through these pool
17 perhaps from 2 more basin-wide perspective. [s that 17 meetings and then the advisory committes meetings, most
18 agreed? 18 of what came out wasn't straightened out by Chino Basin
19 MR, KIDMAN: I think another gualification needs 19 Municipal Water District acting as watermaster. It was
20 1o be made as to whether or not the decision of the 20 straightened out in those committees. And maybe Marilyn
21 advisory committee is 50 percent or mandatory 21 could speak more --
22 80 percent. 22 SPECIAL REFEREE: In what sense do you mean that
23 SPECIAL REFEREE: Well, I think that those two 23  the watermaster serves as an arm of the Court?
24 possibilities are there but that whether one was the 24 MR. MARKMAN: [ think that the watermaster serves
25 situation or the other wouldn't affect the role that the 25 intwo ways. One, it's implementing the judgment. I
110 112
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I don’t think it's acting as a referee trying to mediate 1 memorialize that by modifying the judgment, I suppose

2 or resolve disputes. I think it’s conducting the 2 anyone could look at that and bring a motion to do so.

3 physical operation for the physical solution, the staff 3 SPECIAL REFEREE: Mr, Kidman.

4 and all of the accounting and other mechanisms that you 4 MR. KIDMAN: Believe it or not, | believe |

5 need to keep track of this judgment. I think it’s 5 agree. I would in fact like to --

6 implementing policy for the most part recommended, 6 "SPECIAL REFEREE: Whoa, stop right here.

7 without objection by the watermaster, by the advisory 7 MR. KIDMAN: I would like to see some of those

8 committee. - 8 principles articulated in the Court’s order in response

g So I think that the real -- what I'm trying to 9 to these concerns, but I don't think we need to change
10° say is that I think that the real decision making, where 10 the judgment to do that.
11 there isTontroversy, occurs by the time the decision 11 MS. LEVIN: And to further astounding, I agree
12 comes out of the advisory committee. All these people 12 with both of them that a court order would be 3
13 you see here, they're at these advisory committee 13 clarifying document and that this group could then
14 meetings and pool meetings, and that's where things are 14 decide whether it wanted to bring it back to the Court
15 going to get worked out if they're going to get worked 15 to amend the judgment or to issue rules and regulations
16 out. They’re not going to be resolved through 16 that memorialize what the Court might say in that |
17 intervention by the watermaster. At least that has not 17 regard. g
18 happened historically, I don’t believe, 18 SPECIAL REFEREE: I guess one of my observations
19 SPECIAL REFEREE: Do you have a concept that a 19 would be that whatever the Court does in terms of
20 properly functioning watermaster would have the result 20 appointment of a new watermaster, there’s certainly a
21 that there would be fewer disputes reaching the Court? 2] buge premium on doing it soon and in resolving the issue
22 MR. MARKMAN: 1 think that would help, yes. 22 ope way or another. But  can only think that the
23 SPECIAL REFEREE: $o the role might be to serve 23 debate will continue if there’s not some assurance that
24 in ways which would, if possible, avoid issues baving to 24  the watermaster will serve these functions and will take
25 be raised to the Court for review. 25 on the roles that you seem to agree it should have.

113 ; 13

1 MR. MARKMAN: [ think that, yes, that would be a 1 Because of the dissens’on about whether a

2 goal 2 nine-member board, for example, would be the approprizte

3 MS. LEVIN: And to the extent that the advisory 3 watermaster appointment, is there some additional

4 committee and the pool committee process has already 4 assurance, some special assurance, that should be
5 Served, prior to the last two years, to sort out issues 5 considered for at least an interim period for this

6 ‘so that they didn’t have to go to the Court, the 6 particular watermaster, for example, or any other one

7 consensus kind of building I was talking about, perhaps, 7 that's suggested? Is there some thoughts that anyone

8 to make people feel more comfortable, it might be that a 8 has as to how they would be reassured by such an

9 proper-functioning watermaster could serve the 9 appointment?
10 additional function, sort of in addition to the already 10 One of the things I threw out at the start, was
11 existing process, to help sort out issues so that they 11 addressed by California counsel, to have an independent
12 wouldn’t have to go to the Court. And that, in answer 12 expert come in and assess the optimal basin management
13 to your previous question what would be a gauge of a 13 program, make recommendations, and use that process
14 properly working watermaster, would be that there were 14 somehow as a way to gauge or a standard by which to
15 fewer issues going to the Court. 15 measure how whatever new watermaster is appointed is
16 SPECIAL REFEREE: I'm interested in your thoughts 16 doing. I hear one comment in favor. Idon’t know that
17 about whether there’s any need to clarify or even modify 17 1 heard anyone else’s position.
18 the judgment to assure that these roles that everyone 8 1 don't know if that is going to be helpful or if

19  seems to agree 1o are carried out by any watermaster no 19  there is an additional or different way to approach it.
20 matter who the watermaster is. 20 I think that all of this could be important no matter
21 MR. MARKMAN: Idon't feel that -- I don't feel 21 who would be the watermaster. You could have all
22 that modifying the judgment is necessary to do that. I 22 nomproducers. You could have all producers. You could
23 think the result of this proceeding, your report, and 23 have your mix. But whoever it is, there needs to be
24 court order is going 10 explain to a lot of people what 24 some way for the Court 10 have an ability to assess
25 these roles are. If somebody thinks it’s necessary to 25 whether the judgment is being carried out appropriately.
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1 MR. MARKMAN: Two things. One, you acwally, [ 1 sclutions are.

2 thought, put two potential gauges on the watermaster 2 But 1 think there could be a2 role of a report, an

3 board. And the reason for the nine-member board is 3 independent report, which would indicate where they

4 because it's diverse. And we can count -- count votes 4 stand right now in water quality and other matters, what

§ all day, but we don’t know that. But the two things 5 has been done, and secondly identify the particular

6 that were placed on there, one was suggested in the 6 problems that are going to need to be addressed. That

7 motion, and that is, review this appointment -- sunset 7 gives the Court some measure, then, to see what happens,

8 it, review it, whatever you want to call it - on a 8 MR. MARKMAN: An assessment but not an audit.

9 six-month or one-year basis and see how this is working. 9 MR. LITTLEWORTH: Olkay.
10 Whether or not anyone else wishes to bring it before the 10 MR. KIDMAN: Leaving aside -- which I think was
11 Court, make it come before the Court. — 11 implicit in your question -- who or what group serves as
12 And then if you add to that an assessment by 12 watermaster, what can we do, I think the idea of
13 somebody independent from all of us to come in and look 13 establishing some bench marks is a good idea. *Cause if
14 and see where we are in regard to these basin management 14 we have these four roles that you outlined for the
15 issues and what -- by that, we don’t mean and we don’t 15 watermaster, in addition to that, there should be a
16 want to invite another million doliar expenditure to 16 renewal, this time with specific time frames involved,
17 have somebody replicate all the work that’s been done, 17 of Judge Tumner’s order to get 2 basin management plan
18 but for somebody to come in and do, like, an audit 18 in place. Ithink that we can say in all truthfulness,
19 report to the Court on where are all the players here on 19 no one disagreeing, that that hasa’t pccurred. Whether
20 generating this basin -- optimum basin management plan 20 it was an abdication or whether it was just a result of
21 suggested by Judge Turper with a time line to go along 21 conflict, whatever it was, it didn’t occur. And that
32 with that review, which -- maybe six months is the best 22 needs to happen. Before anybody can do an evaluation of
23 date we can pick -- I think would help, 23 whether or not the watermaster or the advisory commitiee
24 Just from my point of view, being rather new to 24  or the whole regime under the judgment is working, we
25 this process, it would be okay in my view to have 25 need to have some beach marks.

117 119

1 everyone in this room prodded along regardless of how - 1 So I would disagree, however, with the ides that

2 you know, if this motion is decided, there’s a new 2 we should go out and hire yet another assessment by an

3 watermaster, the group as a whole needs to be prodded 3 engineering firm. What are the alternatives available?

4 toward trying to resolve the substantive issues. And 4 1 would suggest that while technology and theory in

5 that's ope way to do it. 5 groundwater management practices is advancing, it hasn't

6 SPECIAL REFEREE: Might not want to call it an 6 advanced to the point where there’s a whole bunch of new

7 audit report. 7 things that weren't considered three or four or five

8 MR. MARKMAN: Well, not an aud- -- well -- 8 years ago when Mark Wildermuth did his report. And if

9 MR. LITTLEWORTH: I think you could have an 9 there are things that weren't considered there, the
10 independent view that would do two things. One is that 10 parties know sbout it.
11  would assess what has been done, where this million and 11 So if there’s a process that’s a participatory
12 a half dollar study is, what it concluded. [ mean, look 12 process by the parties where we look at those, as you
13 at what has been done, where the desalter is, and those 13 suggested -- what are the things that can be done, what
14 Xnds of things. And then, secondly, look at what some 14 are the actions that could be taken, and start going
15 of the problems are. 15 through that - and if something’s missing, people have
16 I think, though, that you have to really 16 the ability to make suggestions on what's missing. Or
17 circumscribe that because it’s too easy -- when you hire 17 if things are unworkable for one reason or another, then
18 an engineering firm, pretty soon they are going to 18 you can go beyond just those principles and 1o how we
19 develop the basin plan and you’'re into another very 19 pay forit.
20 large cost. You're into all these alternatives and so 20 I think we can get there, but we need the Court’s
21 forth, 21 supervision. To me, all of this other business about
22 And the real issues are not going to get decided 22 discretionary, nondiscretionary is very, very, very
23 in the plan. The real issues are going to get settled 23 secondary to really getting on with planning and
24 by identifying what the problems are and then having 24 implementing the plan. So far we’ve spent all of our
25 people try to see if they can work out what the 25 time debating process.
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MS. LEVIN: I just want to make one thing clear.
When I agreed with your suggestion that you issue
possibly some order of an independent technical review
of the optimum basin management plan rather than -- if
the parties couldn’t agree on the list, | did not see
that as equivalent 1o a bench mark for assessing whether
the watermaster would be doing its job.

But I do think, separate and apart from that,
with respect to the optimum basin maragement plan, that
the Court can -- I'm rethinking 1t. And I believe the
Court or you, as the referee - and I don’t know how you
could serve this role legally; maybe there’s some way we
could figure this out -- and that would be for you -- |
even though you don't have a technical background, would

ek el et b b pauh ped ek bd et
D00 ) O Lh B W R DD 00~ O WA e e B —

possible that we could reach an agreement if someone
created a vehicle to look at and comment on?

MS. LEVIN: If there were court supervision or
referee supervision of that process. I'm not sure, just
turning it back to us, that everyone could agree becanse
of the buzz words that people still continue to say all
the time when they're working with each other.

SPECIAL REFEREE: Well, if it weretobe z
helpful process -- seems like it would be to me -- o
have it agreed upon what would be in the optimal basin
management program, then we could schedule a briefing
where a lot of work would have to be done by all of you
to get the declarations together as to what the optimal
basin management program would look like, sort those

15 be easy for you to sort of get a copy of the latest through, and sead them out for discussion, and you could
16 writings of Mark Wildermuth and find ocut what the use this referee as a process 10 accomplish that.
17 advisory commitee did, what was the vote, which plan I would think that you don’t want to slow down '
18 did we agree that we liked, and then find out if that is the recommendation to the Court, however, to do that.
16 really where we are and that all we were stuck on was But I would -- I'll think about it. I think maybe you
20 who was going to pay for it. 20 can go ahead and do both of those at the same time.
21 So I’m rethinking whether we need za technical 21 MR. KIDMAN: May [ -~ really on that point, from
22 review rather than just a legal review or a review of 22 my point of view, there needs to be some motivation,
23  where we are and that in your decision, separate and 23 some forced decision, that is, that we can’t have
24  apart from whether that serves as a gauge, you could 24 wingpers by virtue of nondecision, people who benefzt
25 state "This is where I think you are” and set forth some 25 from the status quo who can prolong a decision-making
121 ; 7123
1 guidelines about where we need to be In the next 1 process to their own benefit. [ think that the idea of
2 six months and that we would come back 1o you. 2 having deadlines and acmally being forced to come up
3 Because -- and this is what ['m concerned about. 3 with plans --
4 If we start talking about hiring -- I rethought this - 4 SPECIAL REFEREE: So are you in agreement that
5 some sort of independent technical review and you let us 5 this process could create some deadlines that might get
6 tryto fesolve that, that would be another issue, 1 6 something done?
7 believe, that would be unsolvable. We would not be able 7 MR. KIDMAN: Correct. Yes, [ am in agreement.
8 10 agree on which person in California does not have B SPECIAL REFEREE: So you're talking about a scope
9 some other interest in some other basin and couldn’t be 9 and a process and a set of deadlines?
10 totally independent. And I think it would be really 10 MR. KIDMAN: Yes.
11 hard for us to do that. Because we"ve thought about an 11 SPECIAL REFEREE: Mr. Linleworth.
i2 engineering firm for watermaster, and that idea didn’t 12 MR. LITTLEWORTH: I'm not sure exactly what your
13 follow through. So if there’s any way that you, as 13 authority is. Ididn’t go back and take a look --
14 referee -- because everyone has trusted this reference 14 SPECIAL REFEREE: I was wondering -
15 to you -- that if you could get involved in that 15 MR. LITTLEWORTH: -- take a look at your order.,
16 particular part of it and also -- 16 But seems to me that the suggestion that Marilyn made is
17 SPECIAL REFEREE: Well, as I recall, when we were 17 auseful one. Seems to me, number one, you ought to
18 talking about it this morning, everyone agreed that you 18 decide this motion. We really need to get going.
19 could get together and at least scope the program 19 SPECIAL REFEREE: [ heard that.
20 document. I heard thag; right? 20 MR. LITTLEWORTH: But in addition to that, if we
21 MS. LEVIN: I guess everyone agreed except me. 21 need to get kick-started on trying to work on the
22 SPECIAL REFEREE: Is everyone rethinking that 22 substance of what needs to be done, then coming back, if
23 now? 23 your authority is sufficient -- and, if not, maybe we
24 MS. LEVIN: T think everyone agreed except me. 24 can join in a reguest 1o the judge to amend it -- coming
25 SPECIAL REFEREE: So you're thinking that it’s 25 back within -- [ don’t know what a reasonable period of
122 124
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1 time is - six months or whatever it may be with at 1 everyone’s interest, mainly because we all bad a fear
2 least the kind of assembling of information and so forth 2 that if we dida't, then this adjudication would not
3  that shows where we are. And out of that we would hope 3 work, that we would be back in court. And everybody had
4 we could begin to see where people need to go, and it 4 a fear that suddenly this Pandora’s box would be opened
5 would be the basis for some kind of a final adoption of 5 again.
6 aplan. . i o 6 And none of us wanted that because we all had
7 But I think if we could keep this process going a 7 something to lose. The major producers had substantial
8 little bit, I think it's going to need some outside 8 water rights to lose. We had substantial future water
9 control -- 9 rights to lose because of the transitioning from
i0 SPECIAL REFEREE: Kick start. 10 urban -- from agricultural to urban.
11 MR, LITTLEWORTH: And maybe we need to go back to 11 And so we were very conscious of protecting
12 the Court on that, but we could do that. 12 everyone’s interest to the point that after
13 SPECIAL REFEREE: Okay. I'm being asked to 4 13 Judge Turner's recommendation in 1989 that we develop an
14 clarify here. D'l state it in more of an assumption 14 optimum basin plan that was more systematic, more of 2
15 that I"ve made. 15 planning document, we voted in 1990 to spend over a
16 I've been assuming that if you were to scope an 16 million dollars to go through this process. -
17 optimal basin management program, that that scope -- 1 17 But it’s not a simple process because there are
18 think we discussed this earlier -- that scope would also 18 many, many different alternatives in terms of
19 include the implementation at least as an issue to be 19 production, in terms of alternatives-for cleaning up of
20 addressed so that the whole document, once scoped, would 20 the basin. And most of the basin is polluted to the
21 stand on its own. It would be, you know, objectives, 21 south, and we’'ve all suffered because of that poliution.
22 standards, and implementation all in one piece because 72 Qntaric has shut down some wells, and now we’re in the
23 otherwise you just have another planning document 10 23 process of inheriting a major area that’s polluted so
24 fuss with; right? 24 that we're trying now -- after we've got this planning
25 Is that your concept, Mr. Litdeworth? 25 document in place, which has taken several years and
125 127 5.
1 MR. LITTLEWORTH: I'm notsure. You kncw, the 1 modeling and everything else, we’re now in the process
2 typical plan of this kind is a whole series of 2 of dealing with the various alternatives to the point
3 alternatives and -- but you wrap that up, and there are 3 where just recently we've reached somewhat of a
4 certzin critical kinds of issues. Okay. You can kst 4 consensus on a storage plan that would protect not only
5 those issues. If you can say here’s what needs to be 5 our right to store water without losses but also protect
6 done and here are the issues which affect whether it 6 water quality issues, water quality interests. And that
7 will be done or how it will be done, yeah, I think you 7 I perceive as part of an implementation of a portion of
8 can do that. 8 that plan that -- we started that process in 1990, a
9 But getting down to the question of real answers 9 year after Judge Tumer’s decision.
10 isn't going to be done in a plan. It’s got to be done 10 And then we also dealt with -~ i 1993 we adopted
11 by people trying to work it out. 11 a resolution that provided water for the desalters in
12 MR. TEAL: Yes. This is a little bit of insight. 12 good faith. We decided in 1994-95 that probably we
13 I've been involved in this process since 1978 and 13 ought to put this in an agreement form. We had some
14 beyond, and one of the things that I think that needs to 14 disagreements regarding whether or not we were in fact
15 be recognized is that throughout the 18 years prior to 15 cleaning up the basin or simply mitigating ongoing
16 1996, the pools and the advisory committee essentially, 16 pollution, and that was a concern. And we were able to
17 on 98 percent or more of the actions, have been a 17 work that out to where we got the doc- - we reached an
18 hbundred percent consensus. 18 agreement that it would be for net basin cleanup if we
19 And one of the reasons why we were able to reach 19 were going to dedicate water to this desalter.
20 consensus, after hours and hours and hours of 20 So we have been essentially working on
21 discussion, was that we were very intimately involved in 21 implementation of portions of the basin plan that we’ve
22 protecting each other’s interests, both the large 22 spent over a million -- about a million and a half
23 producers -- which [ represent City of Ontario, which is 23 dollars in developing. So there has been progress.
24 the largest appropriator -- and the minority 24 What has stalled the process, of course, is we
25 appropriators. We were very careful in protecting 25 all got hung up on who the new watermaster was going to
’ 126 128
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1 be. Well, for 18 years basically the watermaster I adjudication. So, therefore, with that issue, there
2 functioned as the advisory group, and we did it through 2 coulda't be consensus because it was a fundamental righ
3 consensus building because, again, we were all afraid of 3 that was being challenged, and so therefore it wound up
4 somehow opening up the judgment. We were all afraid 4 in court, unfortunately,
5 that the judgment wouldn't work if we didn’t build a 5 But one of the fortunate things that Judge Turner
6 consensus. 6 did was that be did prod us into spending the necessary
7 " And so if you go back through the record, you 7 money to conduct the stadies to start the process, and
8 know, most of our actions and all of our discussions 8 it is that process that's been going on since 1990 that
9 have been toward consensus building, and the process has 9 basically is beginning to work. Unfortunately, we got
10 worked. Unfortunately, we got bung up now on 10 sidetracked with the issue over the authority of the
11 implementation of the plan because if we don't implement— 11 watermaster versus the advisory -*
12 it very carefully, there are some parties to the 12 SPECIAL REFEREE: Se could you use some
13 adjudication that can suffer substantial losses. And jf 13 additional prodding just at the moment, then?
14 they suffer substantial losses vnder how we implemeant 14 MR. TEAL: Well, we've basically - even with
15 the plan, then basically we’ll be back in court again 15 this, even with court challenges and everything else, |
16 and opening up this Pandora’s box that none of us want 16 think that we’ve basically reached an agreement on
17 to open up becanse we all have something to lose. We 17 storage limits. That was a very difficult issue. Not ;!
18 all have something to gain by making the adjudication 18 everyone's in agreement with it, but we’ve basically
19 work, and that's essentially what we’ve been attempting 19 agreed to disagree on thé'minor parts and are reaching
20 to dao for the past 18 years. 20 agreement on that. And probably once this process is
21 And when -- I might add that ] was an assistant 21 concluded with the watermaster, we will take action
22 1o the city manager at that time and helping develop 22 and - I think, and we will have storage limits. If
23  this whole adjudication, and it was always clearly our 23 not, there’s going 1o be another court challenge, and we
24 intent that we did not want an outside party coming in 24 really don’t want to see that.
25 and controlling our fundamental interest to make the 25 The other issue is going 10 be how we distribute
129 7131
7
1 adjudication work. 1 the costs of basin cleanup. And given the multiple
2 So, therefore, we basically structured it in such 2 millions of dollars involved in that, that’s going to
3 away -- and it’s operated in that way -- that basically 3 take a lot of negotiations and a lot of discussion
4 all the producers, the agricultural interests, the urban 4 that -- because it involves each one of us, our
- 5. interests, the private water companies, the industrial 5 pocketbooks, and especially the large producers becanse,
6 interests would all function as the governing mechanism. 6 you know, we're going to be -- Oatario already
7 So that’s why this governance structure of the various 7 anticipates, for example, that when we place wells in
8 pools and then going to the advisory committee was B the southern end of the basin -- and we will have to
"9  simply established so that you had an ability of al] the 9 place wells in the southern end of the basin once that
10 producers to have input into the decision-making 10 land is annexed -- that we’re going to have to spend
11 process. And for the past 18 years essentially all the 11 some major dollars ourselves to put in place wellhead
12 producers have had input into the decision-making 12 treatment becanse the water is dirty. But we have to
13 process. And Ontario has really essentially and the 13 produce from it so we’re going to have to put into place
14 other major producers have bent over backwards to make 14 some kind of wellhead treatraent, and we thoroughly
15 sure that all the interests were satisfied. 15 expect to assume a major part of that cost. We're
16 Unfortunately, in 1989 one of the things that led 16 hoping to develop some plans with some other producers
17 to the moving parties -- three minor producers taking us 17 where we can share some of that cost, but basically we
18 to court were that they challenged one of the 18 understand that that’s going to be part of the nature of
19 fundamental rights of the producers, and that was to 19 water production in the future.
20 basically store water, any water. And one of the issues 20 SPECIAL REFEREE: Do you also see that as an
21 at that ime was that Ontario for the first time placed 21 integral part of the optimal basin management program
22 some water in storage. We were always overproducers, 22 for this watermaster?
23 and so that was challenged. It was a minor amount of 23 MR. TEAL: Yes, ma’am, in the sense that it will
24 - water in the scheme of things, but that was one of the 24 evolve into that by -- out of necessity. Because it's
25 challenges. And that was a fundamental right under the 25 pgoing to be a question of will it cost us more to import
, 130 132
SCRUNCH™

Pages 129 - 1.



CHINO BASIN MUNICIPAL WATER DISTRICT vs. CITY OF CHINO

10-21-67

1 additional water? Probably so. So, therefore, as just 1 discussion -- this afternoon’s discussion, on the
2 the nature -- it's going to be the nature of the beast 2 nine-member board, we submit to the referee that itis a
3 that in order to extract that water and maintain our 3 completely diverse interest board, that nobody here
4 water rights in that area of the basin, that we will 4 wants a permanent watermaster from outside, nobody wants
5 bave to invest a certain amount in that cleanup on our 5 one public entity with its political constituency or
6 own. - & makeup to again be appointed watermaster and have to
7 SPECIAL REFEREE: I understand. 7 deal with a repeat of the situation we've just come
8 Well, I've exhausted my questions for now. I B through. '
9 offered the opportunity to make short statements now. g Nobody can think of a better idea and,
10 Why don't we do that, and then close. 10 furthermore, nobody has presented to this referee a
11 MR. McPETERS: I will. If you want to know, I am 11 compelling reason why this nine-member board should not
12 awake. This just bappens to be my 25th conference on 12 be appointed or why it would parrot the advisory
13 the judgment. And I think ['ve not only got the 13 committee — no matter how much vote counting you do, no
14 judgment down; I think I’ve got every individual view 14 one could predict who the people on that board, knowing
15 down. 15 what their function as watermaster as you outlined it is
16 I want to simply say that the best service that 16 or how they’'re going to act or vote -- and that that
17 you and Judge Gunn could do would be to bring thisto a 17 motion ought to be granted.
18 conclusion rapidly. All of the rest of the things that 18 It was also suggested in the modon that there be
19 we’ve discussed relate to a working watermaster and a 19 a review of how this new watermagter board functions.
20 working advisory committee, and we — none of that is 20 We agree with that. I think it was suggested six months
21 occurring. And we’ve now passed one year since this 21 or a year in the first instance. The referee suggested
22 motion was put before the judge and probably a year 22 something like that. We concur that this ought to be
23 before that with various constituent bodies being 23 automatically returned to the Court without a party
24 proposed, one of which was the appointment of the 24 having to file a motion to see how this is -- how this
25 initially the advisory committee voted to appoint itself 25 npew board is functioning.
133 ' 135 ¢
1 as watermaster. That went through the inevitable 1 And finally, on the question of assessment, I'm a
2 - pegotiations, and various things happened, and we 2 litde bit in the dark about where everybody is on
3 finally ended up with this matter here. [ think that 3 whether we need technical assessment of where we are. I
4 act took about a year. And then the motion has been 4 would suggest that the referee receive from Traci this
5 pending for more than a year, 5 document we’ve all been talking about that cost a
6 So nothing is working really the way it should ¢ million to 2 million and & half dollars, what it looks
7 work under anybody’s interpretation of the judgment. 7 Lke, and then decide whether a technical assessment of
B The DWR is a big disappointment. In my opinion they're 8 that, or where it's been and where it’s going, would
9 bpo more than 50 percent of the way there on the issues, 9 help the Court essentially decide how this new
10 The issues haven't changed. It's just taken a lot of 10 watermaster board is fupctioning, how all of this is
11 time. We need to get this motion heard, and we can 11 functioning.
12 address the rest of these issues. 12 1 don’t think the advisory committes objects. We
13 So I would not be in favor -- or I would urge you 13 would object to a repetitive expenditure of a lot of
14  to not put anything in this recommendation that is going 14 money to have somebody duplicate that work as
15 to defer a speedy resolution of the appointment. 1 15 distinguished from just reviewing what the situation is.
16 agree -- and [ fully understand the nature of the 16 But we also -- I concur with Mr. McPeters that
17 problems, you know, in the basin, and somebody has to 17 this motion needs to be decided. This nine-member board
18 address them, but I would not like to see such 18 needs to function. It needs to be given the opportunity
19 complicated issues as water quality ted up in this 19 to function and show that it can help in the resolution
20 decision to appoint a watermaster. We need to have a 20 of these problems.
21 watermaster appointed, and we need to have it appointed 21 MR, KENNEDY: On behalf of Three Valleys, | would
22 six months ago. We can’t do anything without that. 22 just like to thank you for the time and effort that
23 Thank you, 23 you’'ve obviously put in on this.
24 MR. MARKMAN: Real quick. From the advisory 24 I would agree with Mr. Markman and Mr. McPeters,
25 committee’s point of view, based on this momning's 25 The process has ground to a halt. And an appointment or
134 136
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I at least a decision on the motion needs {0 be made as 1 committee felt was important to continue.

2 soon as possible. I would suggest that -- that your 2 Within those constraints, | think they've done an

3 recommendation to the Court be to grant the motion, 3 excellent job. No one else has been able 1o get the

4 allow the nine-member board to have a shot at this, It 4 advisory committee of Chino Basin to agree on anything

5 is an entity that is representative of all the parties 5 Why should DWR have had t0? And so [ would just

6 to the judgment, not just representative of the 6 disagree. And I've said --

7 producers, not just representative of the constituents 7 'SPECIAL REFEREE: Are we almost through?

8 of Chino Basin Municipal Water District. 8 MS. LEVIN: Yeah. I've said --

g Secondly, you can't presume 10 know how that 9 MR. KIDMAN: Well, golly, if we listen to
106 entity is going to vote. I think, because of that, 10 Mr. Teal, just everything has gone great. There is no
11 you've got to give it a shot, give it a shot -- maybe an 11 reason why any of us should be here. And I'm sure from
12 annual review with specific directions. And if those 12 Ontario’s point of view, that's true. But for some
13 directions -- if the new board is ineffective or 13 reason, since 1989 till now, 1997, we haven't come up
14 tyrannical in that review process, then you could . 14 with an optimum basin management plan, so everything is
15 reconstitute the board, or at that point maybe the Court 15 not going great.

16 could go ahead and have an independent auditor come in 16 There peeds to be -~ almost doesn’t matter who
17 and take a lock at the work that’s been done. But 17 the watermaster is. Let me tell you the position of my"
18 would suggest that the nine-member board be given a shot 18 client, the board -- my client’s board actually took a |
19 and take a crack at trying to get to the issues involved 19 positdon on this. They den't think it should be Chino
20 in the judgment. 20 Basin Municipal Water District anymore. They thought it
21 SPECIAL REFEREE: Thank you, Mr. Kennedy. 21 was okay on an interim basis, but they really took a
22 Ms. Levin, 22 position that did not favor that. They don’t think it
23 MS. LEVIN: Just three quick things. One, with 23 should -- whatever the panel or composition should be,
24 respect to the optimum basin plan, 'l just refterate 24 it should not be dominated -- should not have a
25 that ] think your assistance in reviewing where we are 25 numerical majority composed of producers from the basin,

137 o139

Bl

1 is critical and that if, for some reason, you believe ! Idon't know what their position is -- whether there

2 there has to be a technical review, that you propose 2 should be any producers. We didn’t get to that. I

3 what expert you would like to review it and present that 3 don't know what their position is, whether it could be a

4 at some point to the group rather than asking our 4 minority on that watermaster panel that represent
.3 opinion about who we think should do it. 5 producers. But they clearly said they didn’t think that

6 The second thing is, I agree that the nine-member 6 a majority, numerical majority, should be from the

7 board should be given a shot. We canaot presume 1o kaow 7 producer community.

8 bow they will vote. Most presidents are surprised 8 Yes. We don't know how anybody is going to vote.

9 sometimes on their Supreme Court nominees, how they 9 T agree with that. And it may be that that rare person
10 vote. And I think some of the people may rise to their 10 will be appointed who ignores the pecuniary interests of
11 public duty, as Mr. Kidman said in a different way, but 171 their masters and, you know, takes up the public
12 that they could vote possibly not their pecuniary 12 interest above that. It is possible. But people are
13 interest but their public interest. 13 people, and human nature is buman nature, and we need to
14 And, lastly, being attorney general 14  structure this thing so that human nature results in an
15 representative representing state agencies -- I don’t 15 appropriate outcome rather than taking the risk that
16 represent the Department of Water Resources, and [ was 16 people are going to do what is right. It needs 10 be
17 very careful -- at least in this situation I was very 17 set up so that - yes -- maybe it needs to be set up so
18 careful not to be involved in the process. Butdo 18 that the producers have a voice on that watermaster
19 have to disagree that DWR has been a disappointment. 19 panel. [ don't realty have a disagreement with that.
20 DWR was given a specific duty in the court order, 20 But when it comes to decisions about how we can
21 but it was also limited in the sense that DWR had to 21 optimally manage this -- what { certainly believe isa
22 negotate with Chino Basin as well as the advisory 22 public resource, the Chino Basin, those kinds of
23 committee, and further -- was given a further limitation 23 decisions should be made in the public interest first,
24 in the sense that it was essentially required to figure 24 not in the public interest after we decide who's going
25 outa way to continue with the staff that the advisory 25 o pay for it and, you know, whose ox is being gored and

138 140
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1 all the rest. 1 judgment gives the advisory committee certain powers.
2 So we oppose the motion 1o appoint a nine- 2 Has the power to, in essence, change the watermaster.
3 person -- the proposed, specifically proposed nine- 3 There has to be compelling reasons for its choice not to
4 person panel, _ 4 be adopted. It can mandate certain discretionary things
5 Do we have something to suggest in the 5 to the watermaster. That situation is going to persist.
6 alternative? Not really. There’s a lot of things that 6 It's going to continue on after you make your
7 probably could work. But the idea of having 2 nine- 7 reference -- your decision. S0 any watermaster that’s
8 person panel, six of whom are producers, just doesn’t 8 putin place is going to have to live in that
9 seem like the way to go to make sure that the proper 9 environment.
10 functions of the watermaster are carried out. 10 And nothing is served -- the basin certainly
13 Could it work? Possibly._You asked that. I 11 isn't served by having the advisory commitiee and a new
12 think so. Itcould work. The best way to make sure 12 watermaster come to loggerheads znd disagree constantly.
13 that it worked is to make sure that we have an order 13 We've seen how unproductive this has been.
14- that does outline what the really essential functions of 14 The advisory committee has proposed a board that
15 the watermaster wili be and specifically charges whoever 15 it cac work with. Is it going to control 1?7 No.
16 is appointed to carry them out and establishes report- 16 Nobody knows how anybody is going to vote in the future.
17 back procedures, opportunities where those that may 17 Nobody even knows who the majority is going to be that's
18 disagree that everything is just fine have the ability 18 going to be Mr. Kidman’'s tyrant. Those things will
19 to come in and have -- make sure that their position is 19 shift and change in time. e
20 heard as to whether or not everything is going just 20 All of the interests are represented by ope voig,
21 fine. 21 All of the interests have a say. And the advisory
22 One of the problems in the judgment — not 22 committee, which holds many of the sticks in this little
23 suggesting that it ends up getting changed -- is that 23 judgment, is at this time saying, Hey, we can work with
24 there is 2 strong tendency for the rich to get richer 24 this. We can get things going with this, Presents a
25 and the poor to get poorer. That is, representation on 25 practical solution to the problem.
141 143 o
1 the advisory committee and so on gets to be established 1 Now, put a review period on it, & year, two
2 according to what — how many water rights a party holds 2 years. That's also practical. But it provides us a way
3 and to bow much water a party prodiices or overproduces. 3 to get off the dime, stop having all the attorneys sit
4 And it’s that second part especially that allows the 4 around in this room jaw at each other, and to let the
5 rich to get richer and the poor to get poorer because 5 people who should be making the decisions start to make
6 those entities that are in a part of the basin where 6 the decisions.
7 they can't produce because water quality is not suitable 7 SPECIAL REFEREE: Thank you.
8 get fewer votes as a result and those that happen to be 8 Short.
9 in a sweet part of the basin, where they can'even 9 MR. KOOPMAN: I've been on the ag pool since
10 overproduce their water right if they wanted to and take 10 1978. The majority of the ag pool is against the
11 advantage of the underproduction of the others, get more 1! nine-member watermaster. We see it as a mirror image of
12 wvotes. The system gets stacked against the parties that 12 the advisory commitice. Everybody on that board will be
13 are in the lower-quality part of the basin. And 13 subject to some sort of pressure, politically or
14 appointing a watermaster panel that’s composed of a 14  otherwise.
15 majority, numerical majority, of producers, given the 5 Realizing that any other entity is sure bound to
16 way the voting rights are stacked, is hardly a solution 15 be open to some political pressure, we think it should
17 that makes any -- that gives some people, who would like 17 be equalized in some way. [ think one thing that was
18 to see cleanup occur, confidence that it will, 18 kicked around at several different meetings and, 1
19 SPECIAL REFEREE: Okay. One more. 19 think, really has the ability to be the most objective
20 MR. VAIL: Yes. Ihave a few comments. I think 20 would be the five-member board -- two from Chino Basin,
21 everybody agrees that something needs to be done. 21 one from Three Valleys, one from Western, and one from
22 Mr. Kidman can’t propose an alternative board, Advisory 22 some other entity like DWR or Water Conservation or --
23 committee has proposed a watermaster that I think 23 pick it
24 presents a practical solution, 24 When you look at the map -- and, unfortunately,
25 If you look at this thing practically, the 25 it's not on the wall here today -- those three entities,
142 144
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-1 Chino Basin, Three Valleys, Western, cover the complete 1 the board here is what we're really talking about. And
2 Chino Basin. They all have a vested interest in there, 2 the composition should be such that it effects a
3 Yes, they’re all -- you have the ability to put 3 resolution. Now, we've been talking about degree of
4 political pressure on them. Everybody in this room -- 4 separation of powers, checks and balances. I think wha
5 everybody, the advisory committee -- are experts in 3 we're really talking about is diversity. Now, whether
6 counting votes, myself incleded, And the problem arose, 6 that diversity is accomplished through the composition
7 everything with the desalter, because a pumber of the 7 of the board or the diversity is accomplished through
8 appropriators considered the Chino Basin was too ag 8 separation of the powers and authorities between the
9 friendly. What they've done is they're looking for 9 watermaster board and the advisory committee I'm not
10 something else where the tilt goes the other way. It 10 sure makes that much difference, so long as that
11 comes down to cleanup, who’s going to have 10 pay. 11 diversity represents a balanced view in getting at the
12 We're going to have more issues. 12 beneficial use and addressing the water quality of the
13 Last week 1 attended the appropriative committge. 13 basin.
14 There was one thing on the agenda about increasing the 14 SPECIAL REFEREE: Allright. I'm going to
15 yield in the basin, and it was tabled. The ag pool -- 15 prepare a repont and recommendation to the Court as soon
16 later in the afterncon we 100k a position that we think 16 aslcan. I'm going to take it directy to the Court so
17 that the yield ought to be decreased because of the 17 that that will expedite things rather than to come back '
18 change in pumping patterns over the years. [ have a 18 with a proposal to you first to comment on. You can
19 dairy in the south. My water quality is bad. I mean, 19 still comment 10 the Coutt on it. And I will do that as
20 you know, out there we call it, lke, Jesus water. You 20 soonasIcan. I would ‘imagine it would take me a
21 can get out there and walk on it. And we’re almost to 21 month, but I will move forward.
22 that point. 22 I appreciate your all coming, and thank you for
23 The problem is, last year we transferred roughly 23 your briefs. Ihope that we will be of assistance in
24 40,000 acre-foot to the appropriators. That's all being 24 the recommendation.
25 pumped up in the sweet part of the basin for the 25 (The proceedings concluded at 1:48p.m))
145 AR LY
1 majority of it. You kill the flushing action of the 1
2 basin as far as coming through. Our water is going bad 2
3 faster than anybody ever imagined. And if they raise 3
4 it, it’s going to get worse faster. 4
5 And we need to have some changes, and we need to 5 'REPORTER’S CERTIFICATE
6 have a basin plan implemented. We haven’t done 6
7 anything, and we aren’t going to do anything until we 7 1, Sara M. Gusseck, a certiﬁed’ shor.tband
8 geta watermaster. And we only -- the only way we're 8 reporter licensed by the State of California, hereby
9 going to stay out of court on a continual basis is that 9 cerfy: ) .
10 we have a watermaster that’s somewhat objective. This 10 . That the said procecdings were taken do}v-n by me
11 nine-person is not an objective watermaster. Il in stenotype.: and therea.fte‘r reduced to typ.ewrftmg by
12 MR. SCHATZ: To follow on Mr. Koopman’s comments 12 computer-aided transcnpuor‘l uander my direction and are
: : 13 a true record of the proceedings, to the best of my
13 and also your question earlier about whether some 14 ability.
14 procl'dmg 18 fleeded, I think clearly in the area of water 15 I further certify that [ am not in any way
15 quality, that's trPe' , } 16 interested in the outcome of this action and that I am
16 Mr. Teal discussed there's some progress being 17 not related to any of the parties thereto.
17 made on the concept of storage, which is really 2 18  Witness my hand the Sth day of November, 1997,
18 double-edged sword. The storage concept was actually at 19
19 the heart of the '89 suit because of the impact on water 20
20 quality, not because there was a problem with storage 21
21 perse. So there is progress, I think, in areas where SARA M. GUSSECK, C.8.R. #2276
22 economic interests are at stake. But clearly the record 22
23 shows, I think, that there hasn’t been that degree of 23
24 progress on water quality issues, 24
25 1 think on the composition - the composition of 25
146 148
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