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SCOTTS. SLATER (State Bar No. 117317) 
SSlater@bhfs.com 
BRADLEY J. HERREMA (State Bar No. 228976) 
BHerrema@bhfs.com 
LAURA K. YRACEBURU (State Bar No. 333085) 
LY raceburu@bhfs.com 
BROWNSTEIN HYATT FARBER SCHRECK, LLP 
1021 Anacapa Street, 2nd Floor 
Santa Barbara, CA 93101-2102 
Telephone: 805.963.7000 
Facsimile: 805.965.4333 

Attorneys for 
CHINO BASIN WATERMASTER 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

FOR THE COUNTY OF SAN BERNARDINO 

CHINO BASIN MUNICIPAL WATER 
DISTRICT, 

Plaintiff, 

V. 

CITY OF CHINO, ET AL., 

Defendants. 

1 

Case No. RCV RS 51010 

[ Assigned for All Purposes to the 
Honorable Gilbert G. Ochoa] 

NOTICE OF ORDER 

NOTICE OF ORDER 
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TO ALL PARTIES AND THEIR RESPECTIVE ATTORNEYS OF RECORD: 

PLEASE TAKE NOTICE THAT, on August 4, 2023, in Department S24 of the above­

entitled Court, City of Ontario's Motion Challenging Watermaster' s November 17, 2022 

Actions/Decision to Approve FY 2022/2023 Assessment Package ("Motion") came on for 

hearing in the above-captioned matter. On August 18, 2023, the Honorable Gilbert G. Ochoa, 

having considered the briefing submitted and all supporting documents filed concurrently 

therewith, and having heard any oral argument from counsel, denied the Motion, adopting the 

Court's tentative ruling as a final ruling, a copy of which is attached to this Notice as Exhibit A.

The Court's minute order as to its ruling on the motion is attached as Exhibit B. 

Dated: August 21, 2023 

25964722.1 

BROWNSTEIN HYATT FARBER 
SCHRECK, LLP 

f' /;.,,4 C1,�d-
By: __ C/_---=--v

--=
c/ _________ _ 

2 

NOTICE OF ORDER 

SCOTT S. SLATER 
BRADLEY J. HERREMA 
LAURA K. YRACEBURU 
Attorneys for 
CHINO BASIN W ATERMASTER 
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Department S24 - Judge Gilbert G . Ochoa 
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Agreement. and "ovcn.:laimcd'' their DYY Program production levels. In addition, Ontario contends 

Watennastcr's action is based on an incom.:-d intcrpn:tation of the 2019 Letter Agreement, and thus rcsulkd 

in a violation of the governing Judgment \vhkh n:quircs the assessment of all water produced in the- Chino 

Basin. Alternatively, Ontario argues that Watcnna-.tl'r's approval of the FY 21/23 Asscs-.mcnt Pac"agl..' i-.; 

unenforceable because it is ba-.cd on the 2019 I ,ctt\:r Agreement-an agreement which Ontario contends 

was improperly adopted by Watcmrnstcr and which made unauthori.1cd changcs to the DYY Prograrn. 

Accordingly, Ontario nnw seeks an ordt:r: (I) directing Watcrmaskr to imr,lcment the DYY 

Program in a manner consisti..~nt with the Judgment and applicable court orders. (2) directing Watenna-.;tcr 

to comply \vith thc Watcrmastcr approval prm:css as it pertains lo the DYY Program and any proposL·d 

amendments, (3) correcting and amending the FY 22/23 Assessment Packagt: to assess water produi..'.cd 

from the DYY Program, and ( 4) invalidating the 2019 I ,cttcr Agreement. 

As discussed bclovv, although it seem-. Ontario misunderstands which categories of waler arc 

subject to the DYY Program and its po-.ition regarding thl' validity of the 2019 Letter Agrccm1.·nt \\as 

previously n:jeckd. 

A. The Dn, Year Yit.!ltl Program ("DYY Program") 

The Dry Year Yield Program ( .. DYY Program") is a gnJumhvater Storage and Recovery Program 

whereby the Mctrnpolitan Water District ("MWD") agreed to provide certain local infrastrnctun: 

invl..'stmcnts and physical benefit-. to the Apprnpriativi..· Pool, as well as annual payments to Wak'rma-.;kr, 

in exchange for the right to th:lin·r and ston: il!!ll_Or1t,'~! water supplies in the ( 'hino Basin. ( RJN Fxh. 8, Sc\,'.. 

IV.A. I.; see also, Dcdaration of Elinbcth I lurst ("'I lurst Deel."), ir 3.) The purpose of the DYY Program 

was to allow till~ MWD, in emergency or drought situations, to require the "Operating Pariics" to purchase 

and use i_n1ptlli~<.L1vatcr \\ ithdr:nvn dircdly from storag1.· rather than purchasing ,_;c:..;c __ ,_=--=-=--~-c_c:c_-_ din:ctly from 

the MWD. (RJN Exh. 8, Sec. I.D: lkclaratinn of Peter Kavounas ('"Kavounas Deel."), ,1 5.) 

The DYY Program is based primarily on the 2003 Grnundwatcr Storage Program Funding 

Agreement ("DYY Funding Agrci..-mcnt''). to which Watermaster, the MWD, Inland Fmpirc Utilities 

Agency ("I El JA "), and Tlm:1..· Valleys Municipal Water District ("ThrcL' Valk~ys") arc par1ics. ( RJN Exh. 
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8; see also, Hurst Deel., i: 2.) The DYY Program allows for MWD to deliver and store up to I 00,000 acre­

feet of in1portcd \vat,·r in the Chino Ba-;in, and to caus1.:· stored wah:r to he (·xtractcd, at MWD':'\, rcqut:st, at 

a rate of 13,000 acrc-fi:ct per ycar. 1 This storage "account'' (hcrcinaHcr, "DYY Storagc Account") is 

effectively owned by MWD. (RJN Lxh. 8, Sec. IV.A. I .a. and Sec IV.A.2.h.: I lurst Dct.:I., ~ 4; .we alw. 

Kavounas Deel., 1 3.) 

Pursuant to the DYY Funding Agreement, ll~lJA and Thrcc Valleys entered into separate local 

agency agreements with thl' Operating Parties. (RJN Exh. 8, Sec. IV.A. l .h.) At MWD's request, IEUA, 

Three Valleys, and Watcrmastcr could make .. deposits" into the DYY Storagt· Account through i:ithcr: (I) 

direct wet water recharge (i.1.:., delivery) of imported water in the Basin (e.g., hy injection or spreading):: 

nr (2) storing the amount of imported wat'-.'r by "'in lil•u" redrnrgc---i.c., reducing the pumping of stored 

water from the Basin hy the amount delivered under separatl' agreements with members of the 

Appropriative Pool.' (RJN 1':xh. 8, Sec. VII.A.J; Kavounas Deel., 3, 4.) The imported \\:atcr could he 

\Vithdrawn later by the Appropriativ ... ~ Pool pa11it·s u1Kkr terms agreed to hy MWD. ( Kavounas Dl·cl., 111 ~ ·L 

5.) When the parties pump the water, thi.: l\.1WD then invoice-; IEllA or Three Valleys fc,r the amount of 

,vater l'Xlractcd. and IFUA or Three Valleys n.:ccivc an operational credit for operation and nrninknam;e 

costs for the stored watcr. 1 (RJN Fxh. 8, SC'c. VII.D.) 

Exhibit G to the DYY hmding Agreement allowed MWD to compel IEUA and Tlm.:c Valk·ys to 

meet certain performance criteria: (a) the n.:dul'.lion of impot1l'd \\ater dcliv1.:ries by JJ,000 acn.:-fcet during 

1 Imported water provid1.·d for storage by rv1WD is rdcrn:J to as "Program Water" in the DYY Funding Ag:n:.·1.·ment. 
(RJN Exh. 8, Sec. IV.A, I .c.) 
1 The Watennaster Gl'rwral ''""'"''·''"''' explain1.•d wet water recharge as the <l,:lih·ry by MWD of imporh.:d water to 
recharge basins or injection wells, Such dclivi.:ry occurs through Three Valkys or IEUA. (Kavounas Deel.,, 4.) 
1 The Wah:nnastcr (icn1.•ral Manager altl:'sts that ·•in-lieu" rl·chargc is accomplished through IEUA, Thrct· Valk~ys, 
and the "participating n::taikrs" in the DYY Prngr,:un. I k grn:s on to explain that,·· 'In-lieu' recharge involves a 
participating retaikr taking imported \Vala from MWD dirl'.Ctly into its delivery system and foregoing pumping 
groundwater it would otherwise produce. The groundwiller as to which its production is foregonl' is then con-..idcn:d 
to be recharged ·in-lieu' .... " (Kavuuna-. Dt:1..:I., ~ 5.) 
1 Generally, under the DYY Program, the years arc divided between ··put" yi."ars and '\:all" years. (Hurst Ikcl., ~! 5.) 
During "put" years, up to 25,000 a<:n:~f1.:ct of water may bt: placrd in the DYY Program account at the M WD's 
request. During ''call" years, at the MWD's rcqu1..·st, up lo 33,000 acrc-kd of \vater may he cxtra<.:tl'd, a ... long as the 
amount 1.·xtrnctcd doc-; not exceed the amount ston:d in the l)'{Y Prngram account. The vvatl.'.'r l':\tract.:d dur 
"call" years is us(•d by the parties with credits to offset pumping, opi."rations, and maintcnam:c costs, thus making the 
t:osts of this stored water 1.·quivalcnt to a dir\."ct l'v1WD purchase. (/hid) 
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a I ~-month period, (b) ca use 3,000 acre -feel to h pumped from the DYY Storage Acco unt during the 

same period , and (c ) increase Basin pumping by the Operating Parties within the Appropriative Pool by 

33,000 acre- feet over the previous yea r. (RJN Ex h. 8. I"'-- ·h. G.) The objec ti ve was to provide 33 ,000 acre­

feet of additiona l pumping capac ity in th ' Ba ·in in dry years. and allow MWD, IEUA, and Thrc ~ Va ll ·y · 

the flex ibility to use thc faciliti c: , in the must c lfa.: icnt ma nner possibk. (!hid) 

In thl: June 2003 Order approv ing the DYY Funding Agreement. the court noted that un<lcr 

Paragraph 28 of the Judgment. "groundwater storage agreement s arc to conta in terms that will prec lude 

operations hav ing a substantial adverse im pact on other producers." (Sec. RJN Ex h. 9, 2:22-24. ) The Ordn 

also states that ·· until Watcrmn~h:r and thi s Cou 11 approve the I .ncal Agency Agree ment s and Sh)ragc and 

Recovery Application. or some equ iva lent :.1pprova l prol..'.css is complcled. the ~toragc and recover prog am 

cannot be undcrtnkcn. The Judgme nt mandates th at th ~ Funding Agre "'mcnt be rev iewed in this context." 

(Id. at 3 :22-26.) The va ri ous indi vidua l Loca l Agcn~y Agn.:c1rn::11t s c..;on tcmplat cd in the DYY Funding 

Agreement were CXl:CUtcd between IElJA and Tlm:c Valleys and the Operating Part ies in 2003. (RJ N, E:xhs. 

9- 1 I; Dec laration of Court ney Jones (' 'kines Deel.'"). ~I 15. ) 

In 2004, th e pa rties proposed the DYY Storage :md Recovery Program Storage /\gr ·cmcnt ("'DYY 

Storag1,; Agreement") to estab li sh the pcrmi ssiblc quantity of im Jo11cd wnter that may be stored in the Bas in , 

and Wah.:nnastcr submitted a motion for approval .to the court. (RJ N L ·h. 15; Jones Dcc..;I., i1 6.)5 In it s 2004 

Order approving the DYY Stnr, gc Agrecmcnt. the rnurt first noted that un<lcr the governing Judgment. "no 

use shall be made of the storage capac..; it y of Chino Bas in except pursuan t to writt en agr~emcnt with 

Wah.:nna-.;t cr,'' and ··agrccmc:n ts for storage 'sha ll first be approved by written ordt·r of the Court' and mu st 

inc lude terms that will 'prec luJe ope ati ons which ,viii have a substantial adv~rsc impact on other 

producers.'" ( RJN Exh . 15, 3 :2-9. quot in g Judgment . at RJN E:-.h. I, ~11 12. 28. ) The cou11 th 11 gra nt,.:d 

Watt:>mwster's motion for approva l o f the DYY Storage Agreement. finding the Agreement wa ~ "cons istent 

5 Thl' 2004 Storage and Rt:cuv ry Program Stor._gc Agr •i.?ment cstabli~hcd th e pcrmi , ib lt' quan tity of imported 
water th at could be stored in Chin o 13as in . 
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with the Judgment and Implementation Plan" and "unlikely to have any adverse impads on a party to tlu.; 

Judgment.'' (RJN Exh. 15, 3: 14-17.) 

Several amendments \Ven: subscqui:ntly mad.: to the DYY Funding Agreement, including the 

January 2015 amcndn11..:nt----Amcndmcnl No. 8- whid1, as discussed hdow. contemplated material changes 

to the DYY Program. (RJN Exh. 16.) 

B. 20/9 Leifer Agreeme11t 

Ciencrally, under the DYY Program, years an: divided hct\vccn ··put" years and ""call" years. During 

"put" years. up to 25,000 acre-feet of water may he placed in the DYY Program account at the MWD's 

request. During '"call'' years. at tl11.: MWD's n:qucst, up to 33,000 acre-feet of water may be extracted, as 

long as the amount extracted dol.'.s not exceed the amount stnn:d in the DYY Prngram account. The water 

extrackd during '\.:all" yt'ars is used by lh1..'. Ba<.;in partil..'s with credit-; to offset pumping. operations, and 

maintcnmu.:c cosh, thus making thl· co'its of thi" slon:d ,,atcr l..'quivalcnt to a direct M \VD purchase. ( I lurst 

Deel., ~i 5.) 

In 2017, due to ht:avy n.~gional rainfall, the MWD had excess; \\alcr supply and asked for a "'put'' to 

store more imprn1ed water than p1..·nnitt1.:d under th1..~ thl..'11-existing DYY Program agre1.·mcnts. (I lurst Deel.. 

ii 7.) Although Watcrma!-.tl..'r and oth1..•r parties agn:.·1..·d to the request, the Operating Pa11ics were conccrm:d 

about their abilit) to voluntarily withdraw the c;.dra water. Voluntary withdrawal would allow the parties 

to use the stored water in the DYY Storage Account without MWD is:-.uing a call, and it would pn:vl..'nt 

stored water from being left in the Basin when the DYY Program e~pircd in ::W28. (I lurst lkcl., ,i 8.) 

As a result, in 2018. all the parties, including Ontario. cngagcd in discussinns regarding propo:-.ed 

revisions to the DYY Program agreements related to voluntary withdrawals from the Basin wherein the 

Operating Pa11ics could voluntarily extract water from the DYYP account outside of a "call" year. (JOill'S 

Deel.,~; 32: I lurst DccL, •~ 9-13.) In June 2018, Ontario sent an t'mail to the partic-; requesting clarification 

from IElJA regarding certain aspects ofthl..' propos1..~d voluntary ,vithdrawal syskm. (I lurst lkcl., i: I 0, l·'.xh. 

A.) Notably, Ontario specifically asked whether the voluntary withdrawals would he subject to Watcrmaster 

assessments as part of the typil'.al production, or whether the proposed voluntary withdrawal system would 
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be catcgori:tcd as part of the storage and rcl:ovcry program. (/hid.) IElJA responded, and stated that as pa,1 

of the DYY Program, the propo..,cd voluntary withdrawals from the MW D account \.Vould not be subject to 

the typical Watermash:r asscs-.mcnts since the DYY Program water was categori:ted as a storage and 

recovery program. (llurst Dcd .. ii 11. Exh. B.) In addition, lEUA noted the voluntary withdrawal system 

would be completely voluntary and \Vould not materially affect the DYY Program. (/hid) 

Although Ontario reserved its right to chalk·ngc the proposed agn.:cmcnt, it did not formally suhmit 

any o~jcctions to IElJA. As a n.:sult. on February 5, 2019. Watcnnastcr. MWD, IEUA, and Tlm:c Valleys 

signed the 2019 Letter Agreement. ( RJN t:xh. 34: llurst Dl·cl.. ~I 14 and Exh. D; Jones Deel., ,1,1 34, 35.) 

C. Ontario'.\' Clm/lenge to the FY 2022/2023 A.\-.\·e.1 •. mwnt Package 

Ontario challcngc's \\/atcnnaster\; approval of thl' FY 22/23 Asses'imctlt Packagl~ on the ground 

that Watcrma-.tcr failed to assess water produced by Fontana Wall·r and CV\\/() as par1 of the DYY 

Program. ;\s argued by Ontario, the FY 22/21 ;\s-.cssmcnt Package i:-. legally invalid for tlm:c rt:'ason ... : (I) 

Watcrmastcr's approval violates the Judgment, other governing agn:-ement'>, and various court orders; C:D 

Fontana Water and CVWD failed to corn ply \Vith thc imported water performance ail\..'ria in L,hibit Ci of 

the DYY Funding Agreement; and (3) Watl·rrnastcr's approval is unenforceable because it was adopk'.d in 

reliance on the 2019 Letter ;\grecmL·nt. 

/. L'utcgo,·ie.L<?lJVaJL'f'jll thef'/zb10 flasj,_1, 1Vat<:JW£_1S/er_.1\,\_c/_,\",\l11('11/5..,__(l/1d the 12 rx PrJJgtJJ!'IJ 

Regarding its first argument. Ontario cuntl'.'nds that the Judgment rL·quires Watermastcr to a-.;sL·ss 

all water produced from the Basin, including water produced in the DYY Program. As argued by Ontario, 

the Judgment and other governing dol'.uments broadly define ground \vatcr produdion that is subject lo 

assessment, and do not distinguish bct\VL'l'll diffon:nt types of water that arc product:d. In addition, Ontario 

contends neither the JudgmL·nt nor tht: Ruks and Regulations limit Watcnnastcr's ability to a.sscss 

production, and state that Watcrma~tcr must levy assc:-.'.'-ments based on all production and pursuant to the 

applicable pooling plan adopkd by tht: pa11ics. (Jones Deel., ~ 41: RJN Exh. I, ~I 51; RJN Exh. 2, Sec. 

IV.4.1.) Although Ontario acknmvlcdgcs that the .ludgml'lll distinguishes between various categorit:s llf 
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waler, Ontario contt·mts the distinctions do not suggest that cc11ain \Valer should he exempt from 

assessment. 

1 lowever, Ontario sc1..·ms to misl.'.onstruc th1..· n.:lcvant prnvi-.ions of the Judgment Chino Basin 

Walcrmastcr Rules and Regulations (ht.:rcinaftcr, "Rules and Regulations"), and the DYY Funding 

Agreemi.:·nL An examination of the definitions pmvickd in these govcrning documents and how thl') rdak 

to the DYY Program is instructive, 

As a preliminary mat11.·r, regarding assessments, the Judgment prnvid,.:s: ··watt.·rma,tcr shall havl' 

the power to levy assessments against the parties (other than minimal pumpers) based upon prodllC_tiim 

during tht· preceding period of ,J',_sc_ss,Jble pn1dw.:t~m. whether quarterly. semi-annually or annually. as may 

be determined most practical by Watcrma,tcr nr the aflccted Pool ( 'ommittccs." (Judgment, ii 53, cmpha-;is 

added.) Similarly, the Ruh.'s and Regulations state in relevant part: "Watcrma'>tt.~r shall ll!vy assc.ssmrnts 

against tht: parties (other than Minimal Prnduccrs complying herewith) based upon ernducJio_n during the 

preceding Production paiod. 

The Judgment and th1..· Rules and Regulations define --Produce" or "Produced" as "to pump or 

extract g_l})lll)d water from Chinn Basin." (Judgment., 'l 4(q): Ruk·s and R1..•g-; .. Sec. 1. l(ooo) [emphasis 

added].) "Production" is dcfinc'.d as .. annual quantity, stated in acre fed, of water Produced from the Chino 

Basin." (Rules and Regs .. Sec. I. I ( qqq); Judgment, •1 4(s) [ emphasis atkkd I.) Accordingly, in applying 

these dt:linitions to Paragraph 53 of th1..· Judgment, it is l.:lear that this provision intends for Watcrmaster to 

levy assessments based on the annual quantity of flli_)__llJl(l1\!__•ller pumped or cxtraded fmm the Basin. 

In the Judgment. ""Ground Water" is dctincd as "waler beneath the surface of the ground and within 

the zone of saturation, i.e .. hclo\\' the c:'.\isting water tahlc."1
' (Judgment.~: •l(h).) I lowcver, as discussed 

further below, the DYY Program involves the storage, purchase, and use of sJorc,i \Vakr that is irLJ_f)Ql1_cJj 

into the Ba,in. (St'e. RJN Exh. 8.) "Ston:d Wakr'' is defined in the Rules and Regulations as ''5.lli2nk!11cntal 

_Water held in storage, as a n:sult of direct spreading, inj~ction or in lieu tft.:livcry, for subsequent withdnmal 

The tenn is similarly <ktincd in the Ruks and Regulations as "all wall'r brneath the surfai.:c or th1.· ground," 
(Rules and Regs., Sec. 1.1 (kk).) 
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and use pursuant to a Groundwater Storage Agreement with Watermastcr."7 
( Ruks and Regs., Sec. 1.1 (ag), 

emphasis added.) In the Rules and Regulations, "Supplemental Water" is defined as "water illlPJlf1l.'d to 

Chino Basin from outside the Chino Ba-.;in \Vakrshcd and RcL·ych:d Water."~ (Rules and Regs., Sec. 

I. l(ah), emphasis added.) The Judgment similarly defines '"Supplemental Water" as "indudling] both watcr 

irnp_<,rtcd to Chino Basin from outside Chino Basin Watershed. and n:claimcd water." (Judgment, ,1 4(hh). 

cmpha~is added.) Therefore, by definition, ·'ground wakr"-thc cakgory of wat1.,,•r subject to assessment 

docs not include ··stored watcr" and ··suppk·mcntal watcr··--thc catcgorics of water that arc part of the DYY 

Program. 

Moreover, it must be noted that the Judgn11:nt also contemplates that the Ba-.;in will be used for 

cct1ain storag~ purposes, and distinguishc,; ht.·twct.·n the production of Ba-.in Water and the \\ithdrawal of 

Stored Water. First, Paragraph I I of the Judgment provides in part that the Basin ha-. ··a substantial amount 

of available ground wat,.:r storagl' l.'.apacity which is 1101 utilized for storage or n.·gulation of Basin \Vah:rs. 

Said reservoir capacity can apprupriatdy bl.'.' utili/cd fnr -.toragc and ennjllnetive use or sJJ1111leJJJt:ntal watL'r 

with Basin_ Watcrs." ( .. ludgm1..'nt, • 11, cmpha'ii'> added.) Alter setting forth provisions regarding an 

injunction against the unauthorized muduction <?CJlrisi11 \Vatt.'1·, the Judgment goes on to set forth a 

companion injunction against thl..' un:rnlhnri.1ed storage or ~yj_thdr.;n_valoJSton:d \Valer. (Judgment, i1i1 13, 

14, emphasis added.) This provision states in part that the parties an: enjoined "from storing supplemental 

water in Chino Basin for withdrawal ... CXL:1.,,~pt pursuant lo the tc1111s of a -.vritlcn agn:l·mcnt with 

Watcrmash:r and in accordance with \\'alcrmaster regulations." (Judgment.'] 13, emphasis added.) Tlu:sc 

definitions and provision:-. al-..t) scl.'.'111 to indicate that then: i::-. a di.;;tinction hctwccn "production" of Basin 

Water and ·•withdrn,val" of Supplcmcntal or Stored Water-a distinction that is relevant to the isst1l' of 

Watcrmastcr assessments. 

The tc1111 is similarly defined in thl· Judgment as ··suppl.:mcntal wali:r hL·kl in storage, a'> a result or direct 
spreading, in lit.·u deliver)', or otherwise, for suhscqucnl wi1hdnnval and use pursuant to ag;rccrrn:nt with 
Watcrmaster." (Judgment,~ 4(aa)) 

The "Chino Basin Watershed" is lhc "surface drainage an:a tributary l\l and owrlying the Chino Basin:· 
(.ludgmcnL ~I 4(g): Rull-;.; and Reg.,., Sec. I. l(r).) 
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As explained in tht: DYY Funding Agreement. \vatcr is "depo-.itcd" into the DYY Storage Account 

either through direct n:d1arge of .. wct" wah:r or through "in-lieu .. n:chargc. (See, RJN Exh. 9.) In the Rules 

and Regulations, "In-lieu Recharge'· is c.k·fined as "taking supplks of Supplcn1ental Watt:r in lieu of 

pumping groun<.hvater otht:nvi,c subject to Prt)th11.:1i,rn as an allocalt'd share of Operating Safe Yield, as 

provide in Exhibit '11' Paragraph I I of the Judgment." ( Rules and Regs., Sec. I. I (oo ). ) 

Watermastcr\, Cicncral Manager explains the operation of the DYY Program this way: In-lieu 

recharge involves the Operating Parties taking importe_cl water from MWD directly into their respective 

ddivcry systems and foregoing the pumping of grmu1cj \vakr they would otherwise produce. The ground 

watt:r that is not produced is then considcn:d to be n.:charged "in-lieu" into the Basin, and Watcrmastcr 

credits tht: DYY Storage Account for the amount of water that has ht:t:n dcc1111:d "dcl ivcred in I i1:u of 

pumping" hy the Operating Partic'>. Then, for each of the ( )pl.'raling Partit:s, Wakrmastcr appropriatdy 

debits that party's accmmt holding native and Supph:mcntal Water as dircch:J by the party. From an 

accounting pcrspcctiv'-.'. since the debit is akin to a party pumping ground water for its own use, a production 

assessment is levied against that party. (Kavounas lkcL ~~! 5. 7.) lJn<.kr this system, a party's --withdrawal" 

of wakr from thl..' DYY Storage Al.'.l.'.ounl is not subject to assessment because the withdrawn water came 

from one of t,vo sources: (I) it was rcd1argcd imported water, or (2) it wa-; ground water deposited in-lieu 

to the Storage Account, and thus was as-;cssed ,vlu:n deposited. Thus. according to Watcrmastcr, although 

the Operating Parties physically withdraw water from the DYY Storage Accmmt via extraction, the water 

is not considered ·'produced" from the Basin's native water supply. ( Kavounas Deel., il 8.) 

Ontario ·s c1.Jnkntion is inaccurate regarding the withdrawal of -.torcd water from the DYY Storage 

Account being considL·rcd "prndw:tion'' within the meaning of the Judgment. As discussed above, neither 

the Judgment nor the Rules and Rcgulati\ms ddtllL's "production'' as the withdrawal or recovery of" stored 

or supplcnH:ntal water in the DYY Program. "Production" only refers to the pumping or extraction nf 

ground water from the Basin. 

I lowcvcr. suh-.c<.p1e11t documents appt'ar to inject some ambiguity into whether ston:d water should 

be subject to Watcrmastcr a-.;sessment. According to Ontario, \\!atcrma,tcr·s methodology in determining 
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assessments ha..; changed ov1.:r the years, and Watcrrnaster's past acl.ions confirm that all water produced 

must be assessed. In support, ()ntario points to Watcnnaster's purported assessmcnl of 1:ontana Water's 

production of"supplcmL·ntal" watL'r in FY 2021/2022. (Jones Dl·cl., '' 46; IUN Exh. 53.) Ontario contends 

that during the first cycle or th1.· DYY Prograrn . i.e., produdion years 2003/2004 to 20 I l /2012--­

approximati.:ly 90 pcrCL'nt of all wati.:r \\ ithin the DYY Storage Account was subject to assessment. (Jrnws 

Deel.. ~Iii 47, 49; R.IN Exhs. :n-45.) But Ontario contends that during the second cycle of the DYY 

Program-production yL·ars 2016/201 7 to 202 I /2022 --none of the water in the DYY Storage Account was 

subject to Watcrmastcr assessment. (.Jones Deel.,~ 50; RJN Exhs. 46-53.) 

Conversely, Watcnnastcr conknds that its assl.!'ssment methodology has remained mH.:hangcd since 

the beginning of the DYY Program. (Kavounas Deel.,~: 13.) According to Watennastl.'.r·s C.cncral Manager, 

Watermastcr has nevl'.T assl..'sscd ,vithdrmvals from the DYY Storage Account or recharged imported 

water-only ••in-lieu" <.h:pnsits have been assessed. (!hid: sec also, RJN E-'h'i. 3 7-53.) 

I lowever, 011 this point, as discussed f1.11ihl'r below, then: is a question as to whether Ontario is 

cotTl.!'ct that the Watcrmaslcr assessment mdhodology changed, nr should have changed. 

2. hi:hi_h.if_( ij~l~/jimn<r1tc .. ~()_jJ.rr.ilLY,L.Vo/11nt,uJ 1 1fitlulr£lH'llls 

Ontario contends the FY 22/23 Assl·ssnH:nt Package is incorrect because \Vatennaster did not 

n:quirc Fontana Water and CVWD to comply with the pcrformarn.:e critl·ria sd forth in Exhibit G to the 

DYY Funding Agreement regarding the required reduction of importl~d ,vater ddiverics and corresponding 

increase in ground water pumping from thL' DYY Storage Account in Cl'rtain years. (Jones Deel., ~I 14.) 

According to Ontario, the performance criteria in Exhihit Ci that controls the use of water in the DYY 

Program under 1his court's 200~ Order was kn utH.:hangcd by the 2019 Letter Agrccmcnt, and ensures that 

a party cnn only daim DYY Program cn:dit equal to their reduction of imported ,,atcr ck-liveries. (/hid) 

Regarding FY 22123 ,bscssmcnt year ( 202 I /2022 production year). Ontario spcci fically contl'nd-.; 

that although Fontana Watt·r rcdw.:cd its use or impurti.:d ,vah:r by on I. 718 acre-fed. Fontana Water 

claimed a DYY Program production amount of 5.000 acrc-le1.:t-tlrns allowing Fontana Water to 

"oven.:laim" 3,282 acre-feet of DYY Prngram produdion. (Jones Dc1.:I., i· 66.) Similarly, Ontario contends 
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that CVWD reduced its llSL' of implffh.·d \\atcr hy 13,91 S acrc-kct, but claimed a DYY Program production 

amount of 17,912 acre-feet thus "ovt'rclaiming" 4,000 acre-feet of DYY Program production. (Jones 

Deel., ~I 65.) AceonJing to Ontario, Wah:mrn-..kr's failure lo assl.'ss any DYY Program production rL~sultcd 

in cost-shifting to other parties, including an additional $693,964 in cost" to Ontario. (fo1H:s Deel., ~l 67.) 

Ontario contends that in foiling to assess water prmlun·d through the DYY Program, Watcnna-.tcr allmvcd 

Fontana Water and CVWD to avoid their financial n:sponsibilitics, thus resulting in a windfo.11 to Fontana 

Water and CVWD and shitting responsibility for those payments to Ontario and other partiL·s. (Jones Deel., 

411 17.) 

As a preliminary matter, it is noted that in January 2015, Amendment No. 8 to the DYY Funding 

Agreement replaced the original Fxhibit G in its entirety, and enabled MWD to compel the Operating 

Par1ics to pump water from the DYY Sturagt: ;\(;count in lieu of rcl..'.eiving imported water deliveries. thus 

making additional importl2'd watl2'r supply available for delivery to other MWD member agencies. (See, RJN 

Exh. 16.) 

Regarding Exhibit G, Ontario contc-nds that although the 2019 I .ctt1.·r Agreement incorporates thL· 

Exhibit Ci pcrt'ormanct: critl'ria, Fontana Water and CV\VD violah.:d the pcrfonnancc criteria. (RJN Exh. 

34: Jones Dl·cl., ~! 15.) In addition, Ontario contends the- 2019 LcllL'r Agrc1.•mcnt allows parties to pump 

water in excess of the ground water baseli11L' as defined in l~xhibit Ci, but it is silent as to all other aspects 

of the Exhibit G pcrfi.mrnmce criteria and docs not amend or modifi· the imported water criteria. ThcrL·fnn:, 

Ontario argues that Fontana Water and CVWD violated the terms of' the 20 I <J l ,cttcr Agn:c1m:nt and this 

cou11's 2003 Order \\hen they claimed DYY pruduc.:tion in anHHmh t.:xct..·cding the corresponding amounts 

of their n::~pcctivc reductions in imported water dcl iv cries. 

I lowcvcr, as argued by Watcrma ... tcr and I l~lJ;\, Ontario misi.:onstrucs the 2019 I ,,.:ttcr Agreement's 

effcc.:t on Exhibit (i as amcmk·d hy Anu:11d1m·nt No. 8. As noted by Wah.'.miastcr, Exhibit <i, as amcmkd. 

explicitly applies to nnly MWD "calls" that compel the Operating Partie, to ,vithdr;m from tlw DYY 

Storage Account instead of receiving, -.mfacc water dcl ivcrics. Watem1aslcr and IEU A argue that, other 

than incorporating the definition of "grnundwater baseline" from Fxhihit (i, the 2019 Letter Agn:cmcnt 
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docs not impose l~xhihit G pcrfi,rmanCl' crih:ria ml Vlil111Jtury withdrawals of water from the DYY Storage 

Account hy the Operating Parties. Instead, according to Watcnna-.kr and IFlJA, the 2019 Letter Agrcl'ment 

created new rules for voluntary \\ithdrawals which were not covered under Exhibit G.'1 (I lurst Dcd., 41[ 17.) 

Indeed. as rcvie,v of the 2019 Letter Agreement reveals that Ontario has misconstrued its 

provisions. As noted above. the ::w 19 I .dter Agrc'-.'.mcnt, entitkd --chino Ba-.;in Ciroumhvatcr Storage 

Actions and Voluntary Purchase Methodology,'' addressed the excess water stored in the DYY Storage 

Ac1.:ount aftcr MWD as"ed for a ··put" in 2017. and the Operating Pariies' concerns about their ability to 

withdraw the exct'ss water upon request. (RJN Fxh. 34; 1 lurst Deel.. 111 7.) Under the 2019 Letter Agreement, 

... any water stored after June I. 2017, would be purchasc<l from the I DYY 
StoragcJ account by IEUA an<l Threl' Valleys whcn the parties pump over the 
groundwater baseline as Jdined in Exhibit Ci .... This pumping could be the 
result of a response to a l'all for pumping made by IM\VDl or it could Ix· thrnugh 
normal operational dct'isions made by the individual parties in a given year. 
Exccnt __ ~ftrrJng a qlL the increa'ic in pumping would he voluntary and 
performance would he nH:asun.:J by the parties that elect to increase their 
pumping. Call_pro,jsinns \YQJJld remain tmchange(j. The parties will receive 
I Operation and MaintenanCl' ], power. and treatment credit-. and be billed for the 
water when the par1ics pump over the groundwater ba .. elinc as Jefincd in Exhibit 
(i. 

(RJN Exh. 34. p. 2.) 

Therefore, contrary to Ontario· s contention. the pumping of water by Fontana \\later and l'VW I> 

in the 202 I /2022 product ion )'l',tr "as for \:~Jluntmy with_dI_<t\_rnh_undl·r the 2019 Lctkr Agrcc1111.:nt-- not 

mandatory withdrawals pursuant to MWD '"calls." 11
) ( I lurst Deel., 1 16.) As a result, those ,vithdrawals were 

not subjcd to the Exhihit G pcrformanc1..· criteria that required the< >pcrating Parties to reduce deliveries of 

'> Watcrmastl!r explains that the voluntary withdrawals pmvi<.kd the parti1;.;; \Vith additional flexibility und1:r th1..· 
Judgment, but did not provid-: fr!..'~\ unass1;•sscd water. /\n:ording to Watcnnastcr, when a party withdraws water 
from the DYY Storage /\H'otmt, thl'. p,trty pa~s MWD for th\:' water at MWD's ·'th1:n applicabk full-s.:rvic1: rate ... 
as if such Stori.:d W;.ikr lklivcril's wcr.:· surfol.'t' wakr deliveries through ih scrvkc <.:onncction .... " (See, 

Waknnastcr Opp. Brief, p. 11, th. 8, citing to RJN Exh. 8, Sc!.:. YIU).) Acnmling to Wat.:·rmastcr, untkr the DYY 
Funding Agn:cm1:nt, fv1WD comp,.:nsatl.!'S \Vakrmac.tcr for administralilm ofthl' DYY Program, and payml"nt of 
MWD's rates hy the parlil.!'s covcr'i MWD's costs. including costs associated with the DYY Funding Agn::cmenl ;\s 
a result. Watcrnrn,tcr stah:s that in paying MWD's rnt1.·s for the voluntary withdrawal of water from the DYY 
Storage Account, parties 111..'.cc-.sarily pay cosh to cover Watcrmastcr's cxpen-;c-s for adm inistr,1tion of thl..' DYY 
Program. (/hid) 
10 IEUA notes that Ontario also had the opportunity to voluntarily withdraw water from the DYY Storagt.' Account 
in production years 20 I 912020 and 20101202 I, but ( )ntario declined to do so. ( I hirst Ucci.., 15.) 
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imported wakr, and they \Vere exempt from assc,smcnl hy Watcrma,tcr in accordance with the 2019 I .etter 

Agreement. (Hurst Deel., ~I 16.) 

3. f'l,/ Jj_!JJJ '<>L2019 le ttc r Agr,, ,·me, a 

Ontario's third argument regarding is identical to the argument underlying Ontario's previous 

chalh:ngc to Watcrmastcr's apprnval of the Fiscal Year 2021/2022 Assessment Package an argument that 

\Vas unequivocally rejected by this court in its November 3. 2022 Ruling. 11 Therefore, this issue \Viii not 

be addressed here. 

Rulings 

I. The cour1 GRANTS Ontario's Request for .Judicial Notice as to Exhibits 4, 5, 6, 7, 9 and 14 . 

.Judicial noti1..·e should also he GRANTED as to all of the remaining exhibits, with the caveat 

that the court is not judicially notidng the truth of the matters asserted in the documents. 

2. The court GRANTS Inland Empire lltilitic·s Agency's R1..•quest for .Jmlicial NotkC'. 

3. The court GRANTS Ontario's Reply Request for .Judicial Notice. 

4. The court DENIES the Motion for all the above reasons. 

Movants to give Notice and prcpan: Order. 

Dated-

AU6 1 8 2023 

11 This court's November 2, 2022 Or<ltr regarding Ontario·s drnlknge to Watt'm1astcr's approval of the Fiscal Year 
202 I /2022 Assessment Packagl' is current on appeal. ( Declaration of Eli1abdh P. Ev,cn-. ("Ewens Deel."), ~I~ 4-5.) 
Ontario contend." they raised the.,e argumcnl\ hen: for the purpose of pn:scrving ih daim as it relates to its current 
challenge of Watermaster's approval of the FY 22123 Assessment Package. 
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Case Number: RCVRS51010 

SUPERIOR COURT OF CALIFORNIA, 
COUNTY OF SAN BERNARDINO 

San Bernardino District 
247 West 3rd St 

San Bernardino, CA 92415 
www.sb-court.org 

MINUTE ORDER 

Case Title: CHINO BASIN MUNI WATER DIST -V- CITY OF CHINO 

Department S24 - SBJC 

Judicial Officer: Gilbert Ochoa 
Judicial Assistant: Jennifer Medina 
Court Reporter: Not Reported or Recorded 

Ruling 

Date: 8/18/2023 Time: 8:30 AM 

Date: 8/18/2023 

Ruling on Submitted 
Matter 

The Court having taken the matter of City of Ontario's Motion Challenging Watermaster's November 17, 2022 
Actions/Decision to Approve the FY 2022/2023 Assessment Package under submission on 8/4/2023 now rules as 
follows: 
City of Ontario's Motion Challenging Watermaster's November 17, 2022 Actions/Decision to Approve the FY 
2022/2023 Assessment Package is denied. 

The Court's tentative ruling given on 05/12/23 becomes the final ruling. 
1. The court GRANTS Ontario's Request for Judicial Notice as to Exhibits 4, 5, 6, 7, 9 and 14. Judicial notice should 
also be GRANTED as to all of the remaining exhibits, with the caveat that the court is not judicially noticing the truth 
of the matters asserted in the documents. 
2. The court GRANTS Inland Empire Utilities Agency's Request for Judicial Notice. 
3. The court GRANTS Ontario's Reply Request for Judicial Notice. 
4. The court DENIES the Motion for all the above reasons. 

(See the Court's Ruling/Order signed this date for specifid findings. ) 

Ruling on Submitted Matter 
City of Ontario's Motion Challenging Watermaster's November 17, 2022 Actions/Decision to Approve the FY 
2022/2023 Assessment Package 

Counsel for Watermaster to give notice. 
(Judicial Assistant to email Ruby Favela Quintero, for watermaster that the court has ruled on submitted matter.) 

== Minute Order Complete == 



CHINO BASIN WATERMASTER 
Case No. RCVRS 51010 

Chino Basin Municipal Water District v. City of Chino, et al. 

PROOF OF SERVICE 

I declare that: 

I am employed in the County of San Bernardino, California. I am over the age of 18 years and not 
a party to the action within. My business address is Chino Basin Watermaster, 9641 San 
Bernardino Road, Rancho Cucamonga, California 91730; telephone (909) 484-3888. 

On August 21, 2023, I served the following: 

1. NOTICE OF ORDER 

I LI BY MAIL: in said cause, by placing a true copy thereof enclosed with postage thereon 
fully prepaid, for delivery by the United States Postal Service mail at Rancho 
Cucamonga, California, addresses as follows: 
See attached service list: Mailing List 1 

/_/ BY PERSONAL SERVICE: I caused such envelope to be delivered by hand to the 
addressee. 

/_/ BY FACSIMILE: I transmitted said document by fax transmission from (909) 484-3890 
to the fax number(s) indicated. The transmission was reported as complete on the 
transmission report, which was properly issued by the transmitting fax machine. 

IX I BY ELECTRONIC MAIL: I transmitted notice of availability of electronic documents by 
electronic transmission to the email address indicated. The transmission was reported 
as complete on the transmission report, which was properly issued by the transmitting 
electronic mail device. 
See attached service list: Master Email Distribution List 

I declare under penalty of perjury under the laws of the State of California that the above is true 
and correct. 

Executed on August 21, 2023 in Rancho Cucamonga, California. 

By: Ruby Favela Quintero 
Chino Basin Watermaster 



PAUL HOFER 
11248 STURNER AVE 
ONTARIO, CA 91761 

JEFF PIERSON 
2 HEXAM 
IRVINE, CA 92603 



Ruby Favela Quintero 

Contact Group Name: 

Categories: 

Master Email Distribution 

Main Email Lists 
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Carolina Sanchez csanchez@westyost.com 
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Cassandra Hooks chooks@niagarawater.com 
Cathleen Pieroni - Inland Empire Utilities Agency (cpieroni@ieua.org) 
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