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C I T y 0 F ONTARIO 
303 EAST B STREET I ONTARIO, CALIFORNIA 91764 (909) 39SN2000 FAX (909} 395N2070 OntarioCA.gov 

PAULS. LEON 
MAYOR 

ALAN D. WAPNER 
MAYOR PRO TEM 

JIM W. BOWMAN 
DEBRA DORST-PORADA 

RUBEN VALENCIA 
COUNCIL MEMBERS 

Peter Kavounas,. General Manager 
Chino Basin Watermaster 
9641 San Bernardino Road 
Rancho Cucamonga, CA 91730 
Email: pkavounas@cbwm.org 

SENT VIA EMAIL AND CERTIFIED US MAIL 

Re: Dry Year Yield Program 

Dear Peter, 

January 24, 2022 

SHl:ILA MAUTZ 
CITY CLERK 

JAMES R. MILHISER 
TREASURER 

SCOTT OCHOA 
CITY MANAGER 

The City of Ontario (Ontario) appreciates the recent Watermaster Board direction to staff and legal 

counsel to evaluate the concerns raised by Ontario surrounding the Dry Year Yield Storage and Recovery 

Program (DYYP) and related applicability to Watermaster assessments. In awaiting this legal report back 

to the Board, Ontario remains concerned that Watermaster is administering an unauthorized change to 

the DYYP that is inconsistent with the storage agreement approved by Watermaster and ordered by the 

Court. This has resulted in a material change to the DYYP, ~dversely impacts Ontario, and has the potential 
to further impact Parties to the Judgment in the future. The subject changes are identified in a March 20, 

2019 letter agreement {2019 Lettet) signed by the Metropolitan Water District (MWD}, Watermaster's 

General Manager, and two MWD member agencies on the Watermaster Board. This was done 

independent of any formal Watermaster Pool/Advisory/Board approval processf which is unacceptable. 

The purpose of this letter is to expand on the significance of this issue and provide Watermaster with the 

opportunity to correct the matter as soon as possible. 

Background 

Ontario submitted comments and questions on the Draft Fiscal Year 2021~2022 Assessment Package to 

the Watermaster General Manager in a letter dated November 1, 2021. Ontario's letter discussed the 

2.019 Letter wlth the subject line of "Chino Basin Groundwater Storage Actions and Voluntary Purchase 

Methodology." While Ontario appreciates Watermaster's Staff Reports released on November 16, 2021 
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and January 7, 2022 regarding this matter, Ontario's concerns remain foundationally in the execution of 

the 2019 Letter, how it fundamentally changed the recovery aspect of the DYYP, how it is not consistent 

with the 2004 Court-approved agreements and that it did not go through the formal Watermaster 

approval process similar to other material DYYP amendments. 

The DYYP consists of three sets of agreements ord.ered by the Court: The 2003 Funding Agree.ment, the 

2004 Storage Agreement, and the Local Agency Agreements such as the one executed by the City of 

Ontario. The intent of the program is to provide greater water supply reliability by storing water in 

advance of dry periods and pumping the stored water in lieu of receiving imported water during droughts. 

The Court found that the DYYP as described in the Funding Agreement provides broad mutual benefit to 

the parttes to the Judgment. 

The Court~ordered Funding Agreement indicates that ''the specific location and operation of the facilities 
necessary to accomplish this commitment must still be analyzed by Watermaster ... 11 and "This approval 

will take the form of Watermaster approval of the Local Agency Agreements ... " Consistent with the 

Funding Agreement., the Local Agency Agreements define each agencies' facilities- and annual recovery 

capacity, indudfng performance targets of an imported water shift and program water extraction. for each 

partf cipating agency. 

The Local Agency Agreements are the foundation of the storage and recovery program storage 
application, subsequent analysis, approvals, and urtimately the Court-approved Storage Agreement. As 

stated In the 2003 Court Order, "until Watermaster and this Court approve the Local Agency Agreements 

and Storage and Recovery Application ... the storage and recovery program cannot be undertaken:' 

.Additionally, per the Watermaster Storage Agreement "Any modification of facilities that is materially 

different than those contemplated by- the Local Agency Agreements will require the filing of a new 

application." The intent of the performance criteria per Amendment No. 8 to the Groundwater Storage 

Program Funding Agreement, Exhibit G is (ito reduce imported water deliveries to the Operating Parties 

and replace it with stored Chino Basin groundwater ... " (underline added for emphasis}. Recovery of water 

under the 2019 Letter is inconsistent with the Local Agency Agreements and is therefore inconsistent with 

the Court Orders and should be deterrnined .as impermissible by Watermaster as an arm of the Court. In 

addition, it seems to remove the DYYP performance criteria that historically served as the basis for 

Watermaster to waive assessments. 

During the initial project development the.re were amendments to the Funding Agreement that pertained 

to the completion timing of facilities and changes in sources of funds. The only material change to the 

DVYP occurred with the 2015 Amendment No. 8 to the Funding Agreement, which was universally 

ap·proved through the Watermaster process after the Operating Parties approved amendments to the 

Local Agency Agreements with the same changes to the Exhibit G Performance Criteria. While 

Amendment No. 8 made material changes to the program., they were nowhere near as significant as those 

found in the 2019 Letter which changed the amount of water each agency was able to recover, as well as 

when and how that water was recovered. The 2019 Letter was not accompanied by corresponding 

changes to the Local Agency Agreements, was not approved through the Watermaster process, and also 

allowed Parties without Local Agency Agreements to participate fn the DYYP. 
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Ontario's Concerns 

Watermaster is allowing the recovery of water from the DYYP storage account that is not consistent with 

the storage agreement approved via the Watermaster process and ordered by the Court in 2004. The 

2019 Letter fundamentally changed the recovery side of this Watermaster approved storage and recovery 

program. The 2019 Letter changed the application of the Exhibit G Performance Criteria and allowed for 

water to be recovered outside of the Local Agency Agreements (in terms of agency, location, and quantity) 

without a corresponding shift off of imported water. In effect, this is production of supplementar water 

from storage and must be treated as such under the provisions of the Judgement and Peace Agreements. 

Regarding assessments, the Judgment requires virtually all production to be assessed in order to pay for 

Watermaster activities in a shared fashion based on beneficial use of the Basin. Waiving assessments on 

some production inherently places a greater expense on the remaining production that is factored into 

assessments. Court approval.of the Funding Agreement and Storage Agreement (and subsequent Local 

Agency Agreements) does not explicitly define how assessments shall be handled, but Watermaster has 

historically waived assessments (or assessed during irHieu put) on water produced under the approved 

DYYP without objection. What is different now is that the 2019 Letter fundamentally changed the DYVP 

as approved by the Court, as approved by the Parties through the Local Agency Agreements, and as 
approved through the Watermaster process. Table 1 below shows the program as it was approved by.the 

Court and as it has been modified by the 2019 Letter. Watermaster is not authorized by the Court or 

otherwise to allow DYVP water to be recovered in this manner or to exempt this production from pumping 

assessments. Watermaster must administer assessments consistent with the Judgment and Court Orders. 

Table 1- DYY Performance Criteria 2004 vs Draft FY 2021/22 Asseessment Package 

2004- original .PYY A,gr~im~t•t . FY 2021122 Assessmerit P.ack~g~, 
... · · · ~~f4?•W;,sh1tt ~ · ~~-~·~})Yt~o/-. · ·Ri4~:hi\ts_hift ·. ,. ovvittitiffi .. · 

·tAf) J.a.ke 1AFl , . . .. (~n ·. ·. . (~F) . : 

City of Chino t159 1,159 0 0 

City of Chino Hills 1,448 1,448 0 0 
City of Ontario 8,076 8,076 0 0 
City of Pomona 2,000 2,000 0 0 
City of Upland 3,001 3,001 0 0 
Cucamonga Valley Water District 11,353 11,353 0 20,500 
Fontana Water Company No Local Agency Agreement 0 2,,500 
Jurupa Community Services District 2,000 2,CXJO 0 0 

Monte Vista Water District 3,963 3,963 0 0 

Total 33,000 33,000 0 23,000 

Notes: 
1. Operating Plan Varies year to year 
2. Voluntary Claim Is any pumping above Groundwater Baseline and below Physical Production 
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Additionally, the 2019 Letter impacted the broad-based benefit of the program, which is to provide 

greater water supply reliability by storing water in advance of dry periods and pumping the stored water 

in lieu of receiving imported water during droughts. Considering the current drought predicament, a 
participating agency's ability to access imported water has been greatly impacted by allowing the DYYP 

storage account to be drained outside of its originally intended purpose. This impact is further illustrated 

by MWD's urgent introduction in January 2022 of two newly proposed imported water delivery deferment 

programs that similarly seek to accomplish the original intent of the DYYP, a corresponding shift from 

imported water to groundwater. 

Conclusion 
The 2019 Letter fundamentally changed the recovery side of this Court-ordered and Watermaster 

approved storage and recovery program without the necessary approvals. The implications of these 

changes were not represented and/or evaluated to determine the material physical impacts on individual 

parties and the Chino Basin. Watermaster signed off on a material change to the recovery-of water under 

the DYYP which is inconsistent with the Court Order and without formal review and approval through the 

Watermaster process. This sets an alarming precedence for future Watermaster lead endeavors and 

infringes upon Ontario's rights and protections under the Judgment and related Court Orders that 

Watermaster is charged with administering. Ontario is requesting that Watermaster cease any further 

implementation of the 2019 Letter and amend assessment packages as applicable. 

Ontario looks forward to working collaboratively with Watermaster and impacted parties towards a 

resolution of these concerns. 

Sincerely, 

Courtney Jones, P.E. 
Water Resources and Regulatory Affairs Director 

CC: Chino Basin Watermaster Board 

Eduardo Espinoza, Appropriative Pool Chair 

Brian Geye, Non-Agricultural Pool Chair 

Bob Feenstra, Agricultural Pool Chair 
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From: Scott Burton  
Sent: Thursday, January 27, 2022 5:33 PM 
To: Josh M. Swift (jmswift@fontanawater.com) <jmswift@fontanawater.com>; rjdiprimio@sgvwater.com 
Subject: Request for Conflict Waiver 
 
Good afternoon Robert and Josh, 
 
As you know, Ontario has raised a concern with Watermaster about its handling of the DYY program and related impact 
on assessments (see attached letter for specifics). 
 
Ontario recently met with Josh and CVWD about potential remedies that would keep the issue out of Watermaster 
Court.  I appreciated the opportunity to meet and discuss approaches to a settlement of some sort. 
 
Typically Fred Fudacz represents Ontario on Watermaster activities but in this case he has a conflict because it involves 
FWC’s recent participation in the DYY program and a potential financial impact, albeit relatively small.  Hopefully it is not 
necessary to seek Court clarification but Ontario needs to start preparing for that possibility.  I’m requesting that your 
agency consider the matter and let me know if you are willing to provide a conflict waiver.  As mentioned to Josh, 
Ontario is willing to provide a conflict waiver for BB&K to be able to represent CVWD if they so choose.   
 
Please consider the request and let me know as soon as possible.  Also I’m happy to discuss.  
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