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DECLARATION OF EDUARDO ESPINOZA 

I, Eduardo Espinoza, declare: 

1. I have personal knowledge of the facts set forth below, and if called as a witness, 

5 could and would testify to those facts under oath. 

6 2. I am a California licensed civil engineer with 19 years of experience in the water 

7 industry in both private and public sectors. I have a Bachelor of Science degree in Civil 

8 Engineering from the University of California, Berkeley. 

9 3. I joined Cucamonga Valley Water District ("CVWD") in 2011, and am the 

10 Assistant General Manager for CVWD. My major responsibilities include developing strategic 

11 relationships to advance the District's regional agenda and ensure service objectives are met and 

12 executing the District's water supply planning goals. I oversee the District's Engineering Services 

13 Department and the Government & Public Affairs Department. One of my specific 

14 responsibilities is representing CVWD in the Chino Basin W atermaster proceedings. 

15 4. Under the Dry Year Yield Program ("DYYP"), Metropolitan Water District of 

16 Southern California ("MWD") stores water in Chino Basin. The DYYP allows participating 

17 members ("Operating Agencies") of two wholesale agencies Inland Empire Utilities Agency and 

18 Three Valleys Municipal Water District ("Three Valleys"), to withdraw that stored water. A true 

19 and correct copy of the DYYP Agreement, without exhibits, is attached as Exh. A. 

20 5. Originally, the DYYP was to enable MWD to require the Operating Parties to 

21 purchase and use imported water withdrawn from storage instead of purchasing imported surface 

22 water from MWD directly in times of emergency or drought. In 2017, in respons� to heavy 

23 rainfall in the region, MWD asked to store more imported water in the Basin than permitted under 

24 the existing DYYP Agreement. The Watermaster and parties agreed, but the Operating Parties 

25 expressed concern over their ability to withdraw this extra water when called to do so. At the 

26 same time, MWD expressed concern over the fate of any stored imported water that was still in 

27 the Basin when the DYYP expired in 2028. 

28 
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1 6. To address these concerns, discussions began in 2018 over a voluntary withdrawal 

2 provision. In Pool meetings and in the W atermaster Board meeting in September 2018, the 

3 Watermaster General Manager informed the Judgment parties that the Watermaster intended to· 

4 sign a letter agreement allowing the Operating Parties to purchase and withdraw imported water 

5 from storage at any time, rather than just in response to a call by MWD. Neither the City of 

6 Ontario ("Ontario") nor any other party to the Judgment party expressed opposition to the 

7 substance of the agreement, or the procedure of using a letter agreement. Specifically, no party 

8 expressed any concerns about the authority of the W atermaster General Manager to sign the letter 

9 agreement or the absence of formal approval by the W atermaster Board of Directors. The letter 

10 agreement was signed in 2019. A true and correct copy of the 2019 Letter Agreement, dated 

11 February 5, 2019 and signed in February 2019, is attached as Exh. B. 

12 7. After the 2019 Letter Agreement was signed, IEUA offered its member agencies, 

13 including Ontario, the opportunity to purchase and withdraw imported water from storage on a 

14 voluntary basis. Ontario did not use this opportunity, but Fontana Water Company ("FWC") and 

15 CVWD did. Both Agencies have purchased and withdrawn imported water from storage in 

16 Production Years ("PY") 2019/20 and PY 2020/21, and are still doing so. 

17 8. Under the DYYP Agreement, since 2004 MWD has paid an "administrative fee" 

18 of $132,000 (plus an annual inflation adjustment) per year to the W atermaster, which has 

19 increased to over $170,000 annually by 2021, "to cover the incremental costs and expenses of 

20 administering the Program during such year." Therefore, MWD pays the Watermaster for its 

21 administrative costs of operating the DYYP like the administrative assessments on groundwater 

22 production that AP members pay to produce native water. MWD pays the "administrative fee" 

23 annually regardless if it puts imported water in the ground or an agency takes imported water out 

24 of the ground in any given year, and there have been many years throughout the program where 

25 there has been no put or take activity. 

26 9. As the purchase price for MWD's stored water, the DYYP Agreement requires 

27 that Operating Parties pay the "then applicable [MWD] full-service rate" for each acre foot of 

28 water called for and withdrawn from the MWD Storage Account. In addition, DYYP water is 
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factored into fixed MWD readiness to serve (RTS) fees paid by CVWD. This means that, in PY 

2020/21, CVWD paid more than $7 62 per acre foot to withdraw MWD Stored Water and an 

additional $981,000 in RTS charges, a portion of which is attributable to DYYP water. Further, 

MWD applies an operational credit to the Operating Parties, which represents a particular 

Operating Party's operational cost to perform, consistent with the DYYP agreements. CVWD has 

always paid these MWD service rates amounts in full when withdrawing imported water from the 

MWD Stored Water. 

10. Since inception of the DYYP in 2003, withdrawals of MWD stored imported water 

through pumping by local Operating Parties in the Chino Basin in lieu of purchasing imported 

surface water have never been subject to Watermaster assessments under the court-approved 

DYYP Agreement and 2019 Letter Agreement. A true and correct copy of the Watermaster Staff 

Report, 1/27 /22, p. 5, confirming this practice is attached as Exh. C. Until recently, neither 

Ontario nor any other Chino Basin pumper ever challenged that course of conduct by the 

Watermaster. To the contrary, in the first cycle of the DYYP, Ontario regularly conducted puts 

and takes of Stored Water under the DYYP without paying assessments on the water it pumped 

from the Basin. Ontario also voted in favor of assessment packages as recently as Fiscal Year 

("FY") 2020/21 under which DYYP withdrawals were not assessed. 

11. CVWD will incur significant financial and operational harm if their past or 

19 ongoing withdrawals of Stored Water under the DYYP are subject to production assessments. 

20 From PY 2019/20 forward, most of CVWD's groundwater pumping constituted withdrawal of 

21 Stored Water from the MWD Storage Account. Since PY 2020/21, CVWD has already paid and 

22 continues to pay more than $799 per acre foot to MWD to withdraw this water. If it is also 

23 compelled to pay W atermaster assessments on the pumping of that water, CVWD would incur 

24 significant undue harm. The total financial impact to CVWD from such a change would range 

25 from approximately $2.3 to $8.65 million, depending on the prescribed remedy, for PY 2020/21. 

26 12. And, these extra charges would make the cost of producing each acre foot of water 

27 under the DYYP far more expensive than simply purchasing imported surface water from MWD 

28 or other available sources. As a result, there would be no financial reason for CVWD, or any 
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other approp1iator, to·participate in the DYYP, which would have a chilling effect on the entire 

program. 

13. If, for example, the Court detennines that pumping under the DYYP is assessable 

as regular production, CVWD will eliminate DYYP pumping going forward and likely stop all 

5 paiiicipation in the DYYP until program unce1iainty is resolved. Therefore, delays in a Court 

6 ruling will thus have significant impacts on CVWD's operational and financial decisions for the 
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remainder of PY 2021 /2122 and beyond. 

14. CVWD and Fontana Water Company ("FWC") are no longer in settlement 

discussions with Ontario over DYYP issues. They met with Ontario representatives twice in 

January 2022 and received a unilateral tenn sheet by Ontario at the second January 24, 2022 

meeting. However, based on the written proposal, CVWD does not believe settlement is possible, 

particularly insofar as Ontario's proposal seeks assurances and representations regarding DYYP 

administration from parties other than CVWD and FWC. 

I declare under penalty of perjury that the above is true and c01Tect. 

Executed at Rancho Cucamonga, California, March 24, 2022. 

E�� 
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GROUND"'ATER STORAGE PROGRAM FUNDING AGREEMENT 

TIDS GROUNDWATER STORAG E PROGRAM FUNDING 
AGREEMENT (this ''Agreement"), dated as of March 1 ,  2003, is entered into by and among 
TPIE METROPOLITA N WATER DISTRICT OF SOUTIIERN CALIFORNIA ("Metropolitan"), a public entity of the State of California, INLAND EMPIRE UTILITIES A GEN CY, a municipal water district of the State of California ("IEUA"), THREE VALLEYS MUNICIPAL WATER DIS TRICT, a municipal water district of the State of California e'TVMWD") and CID NO BASI'l WATERMASTER, an entity established by the Superior 
Court of the State of California as described in Recital F below ("Watermaster''). 
I. RECITALS 

A. In March 2000, California voters approved Proposition 13 ("Prop .. 13") 
authorizing the State of California to sell $ 1 .97 billion in general obligation bonds 
for water related projects throughout the State . The Governor's Budget Act for 
2000, Chapter 5 2, Statutes of 2000, appropriated to the California Department of 
Water Resources ("DWR") local assistance grants for groundwater storage and 
supply reliability projects in the amount of $ 1 61 ,544,000 by budget item 3 860.., 
0 1-6027, payable from the Interim Reliable Water Supply and Water Quality 
Infrastructure and Managed Subaccount. 

B. Metropolitan subsequently was selected by DWR as a grant recipient for 
$45 million (the "Prop. 13 Funds") to be used for groundwater storage projects 
within its service area. In a letter dated October 1 3 , 2000 (the "DWR Funding 
Letter") (see Exhibit A attached hereto), D WR set forth the specific terms and 
con di  ti ons of the grant to Metropolitan. 

C. On September 20, 2000, Metropolitan sent a letter to its twenty-six member 
public agencies ( consisting of cities, municipal water districts and a county water 
authority within its 5,155 square-mile service area covering portions of Los 
Angeles, Orange, San Diego, Riverside, San Bernardino and Ventura Counties), 
requesting a list of groundwater storage projects to be considered for Prop. 1 3  
Funding. On  November 1 � 2000, Metropolitan delivered t o  those member pu blic  
agencies that indicated an interest in the Prop. 13 groundwater storage programs 
the Request for Proposals for Participation in Groundwater Storage Programs 
Using Proposition 13 Funds, RFP No. WRM .. 2 (the ,iRFP") ( see Exhibit B 
attached hereto). Metropolitan subsequently conducted a Pre-Submittal 
Workshop, open to the public, on November 8, 2000, to address any concerns or 
questions regarding the RFP. 

D. Metropolitan anticipated that programs funded by  the Prop. 13 Funds would store 
water (by various methods) that Metropolitan imports from the State Water 
Project and the Colorado River. This stored water would be pumped by the 
member agency ( or a sub-agency) with a corresponding reduction in surface �ater 
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deliveries from Metropolitan. As a result, Metropolitan would have a greater amount of water to disvibute within its service area. In addition, such gr oundwater  storage programs are part of a larger effort to mee t  water supply demands in Southern California, as s pecifically set forth in the Integra ted Water Resources Plan C'IRP)1) approved by Metropolitanis Board of Directors in 1 99 6, and the Groundwater Storage Principles (see Appendix A ofExhibit B attached hereto) adopted in connection therewith by Metropolitan 's B oard of Directors in January 2000. E. IEUA and TV11WD are both municipal water districts formed in 1 950 and have been member  agencies ofMetropolitan since their formation. IEU A was formerly known as Chino Basin Municipal Water District. IEUA serves a port ion of San B ernardino County and has one or m ore designated representatives on Metropolitan1s Board ofDirectors. TVMWD was formerly known as  P om ona Valley Municipal Water District. TVMWD serves a portion of L os Angeles County and has one or more designated representatives on Metropolitan's Board of Directors. F. The Watermaster was established under the Judgment in the Superior Court of Californf a for County of San Bernardino, entitled, "Chino Basin Municipal Water District v. City of Chino, et al.�/' entered into on January 27, 197 8 ("Judgment0) .  The Watermaster is responsible for  managing the Chino Groundwater Basin ("Chino Basin,') in the most beneficial manner and for equitably administering · and enforcing the provisions of the Judgment. G. Metropolitan has the following storage agreements with IEU A and Chino Basin Watermaster be�g in 1979: 1 .  Cyclic Storage Agreement approved  b y  the Court in January 1 979. 2. The MWD Trust Storage Agreement approved by the Court in August 1 9 8 6. 3 .  The Short-Tenn Conjunctive Use Agreement (CB .. 5 )  approved in  September 1 993 .. H. On January 19, 2001 , the Proposal fo r  Chino Basin Groundwater  Storage Prodect ( the uProposal'°') was submitted by IEUA for Me.-opolitanf s considera ti on  (see Exhibit C attached hereto). On April 1 0, 200 1 ,  Metropolitan notified IEU A that the program described in its P roposa l  had been selected for :further consideration (see Exhibit D attached hereto) and that it was eligible for up to $9 m illion of the Prop. l 3Funds. The Program is a lso eligible for disbursement ofup t o $ 1 8.5 million of other funds administered by Metropolitan. The Prop. 1 3  Funds plus the Metropolitan funds specifically allocated to the proposed Program are referred to herein as the "Program Funds/' I. During further development of the Program, the City of P om ona was identified as a participating retail agency (Operating Party) for implementation of the Program. The City of Pomona is a sub�agency ofTVMWD, and TVMWD has therefore joined this Agreement. 
2 



J. Accordingly, the parties hereto (each a "Party" and, collectively , the "Partiesn) 
desire to enter into a mutually beneficial agreement for a groundwater storage 
program funded by Program Funds that will achieve reasonable and beneficial 
conjunctive use ofMetropolitan 's water supply to provide 3 3,000 acre-feet of 
additional pumping capacity in the Chino Basin in accordance with this 
Agreement and the Groundwater Storage Principles referenced above. This 
Agreement describes the terms of the Program agreed to among Metropolitan) the 
Watennaster, IEUA, and TVMWD which includes the terms for the storage and 
delivery of stored water from Metropolitan, the construction of groundwater 
production facilities, and the funding of such facilities. All of the elements 
together as described in this Agreement shall constitute the "Programu. 

K. Pursuant to the provisions of California Environmental Quality Act (CEQA) and 
the State CEQA Guidelines) IEUA, acting as lead agency, prepared and processed 
a Fina] Program Environmental Impact Report (Final PEIR) for the Chino Basin 
Watem1aster Optimum Basin Management Program (0B!v1P) which included 
conjunctive use Storage and Recovery Program of 500,000 acre--:fieet (the 
"Storage and Recovery Program�;). Among other things, the Final PEIR 
evaluated the environmental effects associated with the construction activities that 
are tied to and funded by this Agreement. On July 1 2, 2000, IEUA certified the 
Final PEIR and approved the 0B1v1P. 

L. Subsequent to certification of the Final PEIR, IEUA found that i t  needed to make 
minor modifications to the proposed construction activities. IEUA detem1ined 
that these modifications would not result in any significant new environmental 
effects, substantially increase the severity of previously identified effects, or 
require any new mitigation measures beyond those examined b y  and proposed in 
the �inal PEIR. IEUA prepared a Finding of Consistency (i.e. , Addendum) 
documenting this determination, which it certified on December 1 8, 2002. 

M .  TVMWD and Metropolitan, acting a s  responsible agencies, have reviewed the 
information contained in the Final PEIR and Finding of Consistency, and have 
adopted IEUA's findings concernmg the environmental effects associated with 
the construction activities that are tied to and funded by this Agreement. 

N. As of the date of this Agreement, no legal action has been filed challenging the 
Final PEIR, the Finding of Consistency, or any determination and approvals 
issued by IEUA, TVMWD or Metropolitan that relate to the Program or this 
Agreement. 

0. IEUA and Watennaster are funding a $45 million Recharge Master Plan capital 
improvement program, separate and apart from this agreement, that will increase 
signjficantly the ability for Metropolitan to store water through direct 
replenishment into Metropolitan's storage account. Under the 0Blv.fP the parties 
to the Judgment have agreed to expand the existing Chino I Desalt{;T from 8 mgd 
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to 1 4  mgd and build .the Chino II Desalter at a capacity o f  1 0  �gd to p roduce and 
treat approximately 25 ,000 AF per year of poor quality water to minimize 
downstream water quality impacts on the Orange County Water District (OCWD) 
consistent with the OBlvfP Program Environmental Imp act Report an d Chino I 
expansion/Chino II Desalter Environmental Impact Report and the Memorandum 
ofUnderstanding with OCWD. NOW, THEREFORE" in consideration of the foregoing Recitals, and for other 

good and valuable consideration the receipt and adequacy of which are h ereby aclmowledged, 
the Parties hereby agree as follows : IL EFFECTIVE DATE AND TERM A. Effective Date 

Upon execution by all P arties, this Agreement shall be deemed effective as of 
March 1, 2003 (the "Effective Date0). B. Termination Date 
This Agreement shall initially te1minate on th e date which is twenty-five years 
after the Effective Date, unless sooner terminated in accordance herewith (the "Initial Termination Dateu ). Notwithstanding the foregoing, this Agreement 
will renew for a five-year period commencing on the Initial Termination Date, 
and each fifth anniversary thereof ( each, a "Renewal Date''), i f  written consent of 
all parties i s  f iled with Metropolitan at least 90 days prior to each termination 
date. This Agreement shall absolutely terminate and be o fno further force or 
effect on the date that is fifty years after the Effectiv e  Date (the "Final Termination Date'• ). Ill. CONDITIONS PRECEDENT TO FUNDING OBLIGATION AND PROGRAM IMPLEMENTATION 

Metropolitan>s funding obligations with respect to construction of the Facilities (as set 
forth in Article V below) are subject to the satisfaction of the following conditions 
precedent, or waiver of the condition(s) precedent, by Metropolitan: A. CEQA. 

Any and all environmental reviews and supporting documentation ("CEQA Documents" )  required to implement the Program and/or this Agreement shall 
have been completed, certified and approved b y  the Parties  in accordance with 
CEQA and its guidelines. Further; the time period for commencing a legal action 
challenging any of these CEQA Documents, or challenging any certifications

) 

.findings� determinations, approvals or authorizations that are related to  or based 
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upon such CEQ A  Documents, shall have lapsed wi th no such legal action havi ng been filed. 
B. DWR Commitment The condi tions necessary to recei ve Prop. 1 3  F unds under theDWRFunding Letter shall have been sati sfied, and D WR shall be committed to disbursing the P rop. 13  Funds to Metropoli tan i n  accordance wi th the DWR Funding Letter, the Schedule and the Budget. 
C. Permits and Approvals Any authorizati ons, consents, licenses) per mi ts and approvals from any Govern.mental Authori ty (as defined hereafter) or p erson as may be required by applicable law to construct  and operate the P rogram (inc luding, without limi taiion, the approvals or consents from other gr oundwater users in the Chino Basi n, or parti es whose approval is required by any judgment in an adj udicated basin1 and approval and' recognition of thi s Agreement by the San Bernardino Superior Court wi th continuing j uri sdic ti on over the Judgment (collectively, the 

''Required Approvals'') shall have been obtai ned. JEUA shall have delivered reasonably satisfactory evidence of such Requi red Approvals to Metropoli tan. None of the Required Approvals shall impose an y  condition to such approval that a Party finds unaccep table, and any acceptable c onditi ons to the Required Approvals shal l have been satisfied or waived by the person imposing such condi tion or v.i ll be satisfied by the P rogram as then contemplated. 
"Governmental Authority,► means any feder al, state, local or other governmental, regulatory or admini strative agency, governmental commissi on, department, board, subdi vi sion, c ourt, tribunal, or other governmental arbitrator, aroitral body or other authori ty. 

D. No Litigation JEUA, TVMWD, and Watermaster shall h ave certi fied that, except as disc losed i n  writing t o  Metropoli tan and accepted b y  Metrop olitan i n  i ts reasonable di screti on) there i s  no litigation, inc luding any arbitrati on, i nvestigation or other proceeding, pending before any c ourt, arbitrator or Governmental Authority, nor any such li tigation threatened, nor any decree, order or  i njunction i ssued by any court, arbitrator or Governmental Authority and remaining in effect, which relates to Program Funds or the Program or which p revents or hinders ( or seeks to prevent or hinder) implementati on of the P rogram, or which raises a question as to the validity of thi s  Agreement, or any of the other P rogram agreements. The date upon which each of the foregoing c ondi ti ons has been satisfied or waived by Metropoli tan, as set forth in a written notice from Metropolitan to JEUA, shall be the 
"Funding Obligation Date.,► 
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IV. PROGRAM PLANNJNG AND CONSTRUCTION A. Planning 
1 .  General Desc1iption of Pro gram 

The Program includes the following components: 

a. Metropolitan shall have the right to: ( 1 )  deliver and store imported 
water supplies in the Chino Basin at up to a rate of25,000 acre-feet 
per year and up to 1 00,000 AF in storage at any time (''Ma.1.:imum Storage Amount" ):t subject to higher amounts if approved in 
advance by the Chino Basin Watennaster, and (2) cause Chino 
Basin stored water to be produced at a rate of33,000 AF per year, 
pursuant to the Exhibit G ''Performance Criteria" of this 
Agreement, the Chino Basin Judgment and the Waterrnaster Rules 
and Regulations. Watennaster will provide for rights t o  store and 
extract water from the Chino Basin. 

b. The proposed groundwater storage Program consists of the 
facilities de�cribed in Exhibit H (the ''Facilities�,. The agencies 
within the service areas of IEUA and TVMWD responsible for 
operating the respective Facilities C'Operating Parties") are also 
listed in Exhibit H. IEUA and TVMVvD will enter into agreements 
with the Operating Par ties within their respective service areas 
that will require such Operating Par ties to operate and maintain 
the Facilities. 

c. Water provided for storage by Metropolitan hereunder ("Program Water'� will be unireated water, as defined in Section 4 1 04  of 
Metropolitan's Administrative Code. Water stored b y  spreading or 
injection in the Chino Basin must meet the applicable water quality 
requirements as required by the Watermaster and any other 
regulatory agency withjurisdiction over the Chino Basin. 

d. Metropolitan will fund the construction of the Facilities in  
accordance with this Agreement 

2. Operational Capacity Thresholds 

The Pr•gram "Operational Capacity Thresholds" are: 

a .  Storage. Water can be  stored in the following ways: ( 1 )  spreading, 
(2) injection, (3) in-lieu deliveries (pursuant to the administration 
procedures described in Exhibit F) and transfer from existing 
Metropolitan storage accounts consistent with the Chino Basin 
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Judgment. Metropolitan can store water in the Chino Basin at a rate of 25 ,000 AF per year, unless a greater amount is approved by the  Watermaster. b. Extraction . A t  a minimum, the Facilities, when combined with the existing groundwater production capacity of the Operating Parties as defined i n  Exhibit H,. if necessary, shall be designid to have the capacity t o  extract water from th e  Chino Basin at a rate of 3 3,000 AF per year. Prior t o  the  completion of all Facilities, the minimum extraction capacity shall be a pro rata portion of the ex:1raction capacity based on the  Facilities then completed. 3. Submission of P lans, Schedule and B udget On or before September 1 ,  2004, EU A shall deliver to Metropolitan the engineering a nd construction plans and specifications ( the "Plans�1), a constrnction schedule ( the "Schedule") and a construction budget (the 
"Budgef') for the Facilities . At a minimum: a. The P la ns shall describe in reasonable detail the construction and design of th e  Facilities, and shall conform to a ny requirements of DWR; b, The Schedule shall state the date of construction commencement� the anticipated completion date (which sha ll occur no 1 ater than March 8 ,  2008, ) ,  key milestone dates in the intetim ( each a 

�'Milestone Date'�) including timing of discrete program elements 
("Discrete Program Elements'') and major tasks ('Tasks�') within them; an d c. The B udget shall contain an itemized summary of Program costs including costs of the cqntractors, consultants, and other service providers, and all materials anticipated t o  be  purchased in connection with the Program. For the purp ose ofMetropolitan's payment of invoices from Program Funds (''Invoice'>) pursuant to Section V(D}, the B udget shall b e  divided into phases corresponding to the Milestone Dates� Discrete Program Elements and Tasks set forth in the Schedule. 4. Review and Approval of Schedule and B udget a. Metropolitan shall review and approve or disapprove, by written notice to IEUA, the Schedule and B udget for the Facilities within ten ( 10) business days after Metropolita n' s receipt thereof (once so approved, the "Approved Budgef' and the HApproved Schedule"). If Meiropolitan ha s not acted on the schedule or budget within ten (10) 
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business days after Metropolitan 's receipt, the schedule or budget shall 
be deemed approved. 

b. For all Facilities funded in whole or part with Prop. 13 fundsi all 
Metropolitan approvals shall be conditional upon DWR approvals. 
IEUA aclmowledges and agrees that Metropolitan intends to submit 
the Schedule and Budget to the DWR for its review and approval, and 
Metropolitan shall disapprove the Schedule and/or Budget upon 
DWR is disapproval of the Schedule and/or Budget. 

c. If Metropolitan (or DWR, if applicable) disapproves ofthe Schedule 
and/or Budgetf Metropolitan shall specify the reasons for the 
disapproval in its disapproval notice to IEUA. Metropolitan shall 
thereafter promptly meet with IEUA to correct ·any deficiencies to the 
Schedule and/or Budget such that the Schedule and Budget are 
reasonably acceptable to Metropolitan, DWR (if applicable) and 
IEUA. 

d. Notwithstanding any requirements ofDWR as noted in clause fh.) 
above, or any other te1ms or conditions set forth herein, neither DWR 
nor Metropolitan shall have any responsibility for reviewing or 
approving the Plans; and IEUA assumes all responsibility for the 
proper design, planning, and specifications of the Facilities. 

e. EUA, may, as w arranted, update the Approved Schedule and 
Approved Budget for the Facilities to ref lect changes as necessary. 
However, under no condition may the Completion Date exceed March 
8, 2008, or the total budget exceed the specified ammmt allocated as 
Program Funds unless such overages shall be the responsibility of 
IEUA. Review and approval of the proposed update shall follow the 
above procedure. 

B. Construction 

1. Contracting 

IEUA shall retain, or cause to be retained through agreements with the 
Operating Parties, qualified contractor(s) and consultants to design and 
constructt he Facilities. All contracts let for project construction shall be 
let by competitive bid procedures that assure award of the contract to the 
lowest responsible bidder, except as may be otherwise authorized under 
the enabling authority for IEUA and/ or the California Public Contract 
Code. 

8 



2. Constru ction Supervision and Responsibility a. Diligent Prosecution of Facility Construction. IEUA a gr ees t o  faithfully and diligently complete, o r  cause to be  completed, the construction of the Facilities in accordance with the Plans, Approved Budget and Approved Schedule. b. Supervision. As among Metr opolitan, IEUA, TV11WD, and th e Watexmaster, IEUA shall be responsible for a ll work in connection with the construction of the Facilities and for persons engaged in the perfoxmance of such work. c. Compliance with Laws. IEU A shall ensure tha t  all consirnction in connection with the Program complies with any appli cable federal, state and local laws, ru les and regulations, including, without limitation, environmental, procurement and safety laws, rules, regulations a nd ordinance. d .  Contracting Disputes. IE U  A shall be responsible for  a ny a nd a ll disputes arising out of its contracts for work on the Program, including, without limitation, any bid disputes and payment disputes with contractors or subcontractors. Metropolitan w ill not mediate d isputes between IEUA, TVMVvD, their Operating Parties and any other entity in connection herewith. 3. Inspection Right During reason ab le business nours, Metropolitan and/or the D WR, with respect to Facilities funded with Prop. 13 Funds (and a ny of their designated representatives or agents) , may enter upon the Program site and inspect the on-going and/or completed construction activities. Metropolitan agrees to exercise commercially reasonable efforts to deliver advance written notice to IEUA of any such visit to the Program site (it being acknowledged, however, by IEU A that the DWR may inspect the Program site a t  any a nd a ll reasonable times without pr1or notice pursuant to the terms of the DVvR Funding Letter). 4. Completion of Construction a. Co111.pletion Date. IEUA shall assure that Completion of th e Facilities occurs not f ater th an March 8 .  2008. "Completion', means (x) perfo1ma nce of the construction in a good and worlananlike  manner, free and clear ofmechanics', materialrnens' and other liens or security interests, claims or encumbrances relating to such construction, subject only to completion of punch list items which do  not materially interfere with the �se or  
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functionality of the Facilities, and (y) the payment of all costs to 
the persons entitled thereto less retainage or reserves for punch list 
items. 

b. Completion Notf{zcation and CertUication. IEUA shall notify 
Metropolitan within ten business days after Completion of 
Facilities by each Operating Party, Such notification shall include 
a certification from the IEUA, the general contractor ( if applicable) 
and a California Registered Civil Engineer affirming Completion 
and that the Facilities: (i) are as described in Exhibit H; (ii) have 
been cons.-Ucted substantially in accordance with the Plans; (iii) 
have been adequately tested and meet the Operational Capacity 
Thresholds; and (iv) are otherwise sufficient to achieve t he goals of 
the Program (as stated in Exhibit H). 

5. Ownership of Project 

Metropolitan will have no ownership interest in the Facilities. The 
Operating Parties shall have sole ownership and control of t he Facilities, 
and the real property interests in connection therewith, subject to the rights 
and obligations of the Parties under this Agreement. 

V. PROJECT CONSTRUCTION FUNDL�G (NOT INCLUDING OPERA �1ON AND 
MAINTENANCE/ENERGY COST FUNDING) 

A. Metropolitan Funding Obligation 

1 .  After the Funding Obligatio n Date; subject t o  and i n  accordance with the 
terms and conditions of Section V.(Q below, Metropolitan hereby agrees 
to fund the payment of eligible costs for constructing the Facilities in 
accordance with the Approved Budget (the HProgram Construction 
Costs") in an amount not to exceed $27.5 n:J.illion, inclusive of design and 
construction ofFacilities and the costs to comply with CEQA. Of these 
Program Construction Costs, $9 million is being funded by Prop 13 Funds. 

B.. Cost Overruns 

1 .  IEUA agrees to  pay, and Metropolitan shall have no  liability for; any costs 
ofconstrocting the Facilities in excess of the amounts set forth in the 
applicable Approved Budget ( on line-item and aggregate bases); provided, 
however, that upon written request from IEUA, Metropolitan shall 
approve� conditional upon DWR approval, reallocation of any 
demonstrated costs savings from one line-item of the Approved Budget to 



another line item in order to cover any cost ovenuns for th e $9 million fonded by Prop. 1 3  Funds for specific Program facilities. 2 . Should bids for construction of the Program Facilities exceed the Approved Budget by more than 5%, IEUA may review such cost increase with  Metropolitan to determine the appropriate w ay to proceed with the Program. Metropolitan and IEUA may mutually a gree to a cost share, a change in scope of the Program, or to discontinue t he Pro gram. 3 .  IEUA agrees to reimburse Metropolitan for any of its costs intended to be reimbursed with Prop. 1 3  Funds that are disapproved by DWR within thirty (30 )  days ofreceipt ofinvoice from Metropolitan for such reimbursement. IEUA agrees to pay interest computed at an annual rate equal to that earned by Surplus Money Investment Fund (SMIF) rate as provided for in Government Code Sections 1 64 80 et seg.� calculated monthly, on any o utstandin g  amounts so invoiced by Metropolit an, beginning thirty days after the date such invoice is received until paid. 
C. Disbursement Protocol 1 .  Invoice P ayment. Commencing on the Funding Obligation Date, and continuing not more often than monthly thereafter, IEUA may submit for Metropolitan's consideration and payment from the Program Funds an Invoice for costs incurred. Each Invoice shall set forth in reasonable detail t hose Program Constrnction Costs that have been incmred since submittal of the prior Invoice and shall reference Discrete Program Elements and Tasks as outlined in the Approved Budget . and Schedule. E ach Invoice shall be accompanied by a Progress- Report pursuant to Section X (B){ l ). Work accomplished on each Discrete Program Element shall be briefly described, and the percent complete shall be presented with the percent and actual amounts expended to date on each Discrete Program Element. Metropolitan shall review and approve or disapprove (in part or whole) the Invoice and provide payment of Program Funds to IEUA for all approved por tions of the Invoice within 30 days ofreceipt. If Metropolit an disapproves any portion of an Invoice, it shall state its reasons for such disapproval in writing and cooperate in good faith with IEUA, to promptly achieve a mutually acceptable revision to the disallowed portion of the Invoice. Metropolitan agrees to pay interest at the rate and in the manner specified in Section V(B)(2) on approved portions of invoices paid more than thirty (30 ) days after receipt of such invoice by Metropolitan. 
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2. Certification of Expenditures 

With each Invoice submitted for Program Construction Costs, IEUA shall 
also provide its written ceitification and a written certification from the 
general contractor: ifany, af:.firming that invoiced amounts were utilized 
exclusively for construction of the Facilities in accordance with the Plans 
and Approved Budget. Such certification shall be  accompanied by 
evidence o fpayment for services and/or materials delivered in connection 
with the construction of the Facilities. 

3. Disbursement of Program Funds 

Upon Metropolitan2s payment of Program Funds pursuant to an Invoice, 
Metropolitan shall have fulfilled its obligation w ith respect to such 
payment, and shall have no obligations to ensure disbursement to the 
appropriate Party(ies) entitled thereto. VI. OJlERATING COI\4\1ITTEE A. Operating Committee 

1 .  Composition of Committee. 

A committee ( the uoperating Committee,,) shall be established for the 
specific purposes specified herein. 1be Operating Committee shall have 
five members, two representatives from Metropolitan and three 
representatives chosen by IEUA, TVMWD, and Watermaster in any 
manner detennined by IEUA, TVl\1\VD, and Watermaster. The local 
agencies listed in Exhibit H may also attend meetings of the Operating 
Committee. With respect to any matter on which the Operating 
Committee cannot reach unanimous agreement, the Operating Committee 
shall submit such matter for detenrunation b y  a consultant and/or 
arbitration panel in accordance with Section XIlI(A}. 

2. Meeting of Operating Committee 

1be Operating Committee shall meet; 

a. as reasonably often as necessary to implement operations and take 
other needed action pursuant to this Agreement. Such tasks will 
include preparation of Operating Committee's certification to 
Watermaster regarding monthly storage achieved utilizing 
methodology specified in Exln"bit F (Accountin� Methodology). 

b. within thirty days after the execution of this Agreement; and 
thereafter at least sixty days prior to the end of each fiscal year 
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(which fiscal year sha ll run from July 1 through June 30) to develop Program Annual Operating Plan for the subsequent year and to review need for adjustments to Electrical Costs and Operation and Maintenance Costs; and c. by August 31 of each year review prior fiscal year perforrnance for storage and/or extrac tion in conformance with the Annual Operating Plan and Exhibit G, Performance Criteria; and for assessment of per-acre-foot Electrical Costs and Operation and Maintenance Costs to be p aid by Metropolitan. 3. Annual Operating Plan a. The Annual Operating Plan shall provide an estimated schedule and location for al l storage and extraction under this Agreement an d  in conforrnance with Exhibit G (Performance Criteria) on a monthly basis for the upcoming fiscal year and documentation of adequate avai lable capacity with respect to  the Program Facilities capacity to accommodate Metropolitan's rights pursuant to S ection Vil hereof .. Initial operation of the Metropolitan S torage A ccount p rior to comp letion of Facilities funded under thi s Agreement shall be accomplished under the Annual Operating Plan. Until all Facilities are completed, partial p erformance shal l be pro rata according to the proportion of Facili ties listed in ExhibitH which are then complete. b. The A nnual Operating Plan shal l provide sufficient information to  allow the Operating Committee and Waterrnaster to assess p otential impacts from the Program on the Chino Basin and th e  J udgment Parties, such as : (1 ) current and projected water levels in the basin; and (2) short-term and long-tenn proj ections of Chino Basin water supply and water quality. The Operating Committee and the Watennaster may request additional information from the Operating Parties. c. Consistent with Section VIII(A) below, the Annual Operating  Plan shall not limit Metropolitan's ability to modify its call for extraction or storage of water upon fifteen (15) days advance notice as provided in Sections VII(A) and VII(C). Watermaster reserves the right to approve the location and amount of storage and extraction pursuant to this Agreement, in accordance with the Judgment, OBMP and its p olicies applicable to the Judgment Parties. d. Storage and extraction operations under this Agreement shall be in accordance with the provisions of the Annual Operating Plan as 
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adopted or as amended to accommodate changed circumstances or 
new information. The Annual Operating Plan may be amended: 
( I) at the request of a member of the Operating Committee and 
with the concurrence of the Operating Committee and approval of 
the Watern1aster (2) as a requirement of the Watermaster in the 

· implementation of the Judgment and OB:MJ> with specific 
adjustments proposed by consensus of the Operating Committee 
and approved by the Watermaster. 

4. Specific Duties 

Without limiting the foregoing, the Operating Committee shal l :  

a .  Properly account for the amounts ofall water stored and extracted 
and submit a report of these amounts achiev:ed for the Metropolitan 
Storage Account to Watermaster and Metropolitan on a monthly 
basis but not more than two months in arrears. At the end of the 
fiscal year> an annual reconciliation shall be performed of storage 
and extraction, and any adjustments to the monthly submittals shall 
be submitted to the Watermaster and to Metropolitan in a timely 
manner for consideration in  the preparation of the Watermaster's 
annual assessment package. 

b .  Within two months following fonnal issuance of Watermaster�s 
annual rep01t) perform an annual reconciliation of MetropolitaB 
and IEUA' s and TVJv.fWD' s records with Watermaster's annual 
report and Metropolitan 's water billing inclusive of credits for the 
Operation and Maintenance Costs and Electrical Costs, and 
prepare any needed paperwork for adjustments to the billing. 

c. Consistent with SectionVIIl(A) below, con.firm that sufficient 
excess operable production capacity was maintained for the 
conjunctive use Pro�m during the prior year, unless different 
criteria are agreed upon by the Operating Committee. 

d. Prepare and deliver to the Parties, on or before September 1 of 
each year, a written annual report outlining the Program Annual 
Operating Plan for the subsequent year, and the Operating 
Committee's actions during the prior year (the "Operaiing 
Committee Annual Report''). 

e .  Every five years, commencing upon the Completion Date, the 
Operating Committee shal l  review the maintenance charge set 
forth in Section VI(D) ( l)  of this Agreement. To such end) the 
Operating Committee shall conduct a survey of operation and 
maintenance costs with respect to facilities within the Program 
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Ba�in and which are comparable to the Facilities. Based on such 
smvey and other information the Operating Committee deems 
relevant, the Operating Committee shall approve a new Operation 
and Maintenance Cost for the next five--year period. 

f. Every year commencing upon Completion Date, determine the 
electrical power unit rates(s) (dollars per AF of Stored Water 
Deliveries) for the respective Operating Party(ies) to ex.tract water. 
The electrical power cost to extract Program Water (the "'Electrica] 
Costs',) shall be equal to Stored Water Deliveries ( as defined in 
Section VII(C) below) for the applicable period multiplied by the 
applicable electrica] power unit rate(s) for the Operatin g Party(ies) 
that extracted the water. The Operating Committee shall ensure 
that the electrica] power unit rate per acre-foot of extr.acted water 
calcu]ated for each Operaiing Party is reflective of actual energy 
costs. 

B. IEUA and TVMWD Obligaiions 

Subject to Section VI(C1 IEUA and TVMWD hereby agree to do, or to cause 
through agreements with the Operating Parties in their respective service areas, 
th e following: 

1 .  Cause the Facilities to be  operated and maintained in  as good and efficient 
condition as upon their construction, ordinary and reasonable wear and 
depreciation excepted, and othexwise in accordance with indusby 
standards (and DWR standards and requirements� if any); 

2. Provide for all repairs , renewals, and replacements necessary to the 
efficient operation of the Facilities; 

3 .  To the extent existing facilities are utilized for the Program, provide for aU 
repairs, renewals, and replacements necessary to the efficient operation of 
such existing facilities; 

4. Certify the amount of water in the Metropolitan Storage Account pursuant 
to the Operating Committee accounting; and 

5 .  Upon call by Metropolitan for Stored Water Delivery, operate Facilities1 

combined with the existing ini"astructure, at Operational Capacity 
Thresholds necessary to meet performance targets as outlined in Exhibit 
G. 

C. Watermaster Obligation.s 

W atermaster hereby agrees to: 
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1 .  Maintain records of  the amounts o f  al l water stored in and extracted from 
the Chino Basin pursuant to this A greement and consistent with the 
Judgment and Rul es and Regul ations� and provide to Metropolitan an 
amount specified in an account to be designated as the Metropolitan 
Storage Acconn t. Watermaster wil 1 maintain a month! y statement 
regarding the account as information becomes available and wil l 
document in its annual report all water stored in and withdrawn from the 
Metropolitan Storage Account. Watermaster shall account for 
Metropolitan stored water as follows: 

a. The amount of any water stored in the Chino Basin on behalf of 
Metropolitan prior to tbe Effective D ate of this Agreement shall be  
credited to the  Metropolitan Storage Account on  the Effective Date 
pursuant to the procedure set forth in Exhibit E. 

b. Watermaster shal l credit water which Metropolitan delivers for 
storage to the Metropolitan Storage Account on an acre-foot for 
acre-foot basis, 1 ess any 1 asses assessed. 

c. Losses assessed by Watermaster against the Metropolitan Storage 
Account wil l be equivalent to l osses assessed Judgment parties for 
participation in the Storage and Recovery Program. 

d. Watermaster shal l debit the Metropolitan Storage Account one 
acre-foot for each acre ... foot of  water produced from the account. 
Watermaster accounting for water produced from the Metropolitan 
Storage Account shall specify quantities produced by each 
Operating Party. 

e. Watermaster shall obtain from Operating Committee on a monthly 
basis its report of the amount of storage achieved using the 
methodol ogy specified in Section VII(B) and Exhibit F of this 
Agreement. 

2 .  Report the total active and rnactive annual extraction capacity of the 
Operating Parties in the Waiermaster's annual report. 

D. Metropolitan Obligatio ns 

In accordance with the procedures set forth in cl ause (E} below, Metropolitan 
hereby agrees to: 

1 .  Pay costs of operating and maintaining the Facilities at the unit rate 
(doll ars per AF of Stored Water Delive:ries) detennined by the Operating 
Committee for the Operating Party(ies) that extracted water as adjusted 
when and as required by Section VI(A)(4)(e) (the � 'Operation and 
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Maintena nce CostsH). Operation and Maintenance Costs will include a 
dollar per AF amount for each AF produced by an Operating Party from 
Metropolitan's Storage Account through the funded ion exchange facilities 
equal to the Operating Party's variable costs of treating Metropolitan}s 
State Water Project surface deliveries (expressed as dollar per AF of 
treating such water) . Such variable costs shall exclude capital, debt 
service, or replacement costs and include only variable operating and 
maintenance costs at the Water Facilities Authority Treaiment Plant, 
CCWD Lloyd Michael Filtration Plant, or the Miramar Treatment Plant. 
The dollar per AF cost shall be calculated by dividing the variable costs by 
the quantity of water produced by the trea1ment plan ts. The dollar per 
acre-foot shall be determined by the Op<?rating Committee pursuant to 
Section VI(A)(4)(e); 

2. Pay the Electrical Costs as determined in Section VI(A)(4)(f) to extract 
water from the basin, if any, equal to Stored Water Deliveries (as defined 
in Section VI{C} below) for the applicable period for the Operating 
Party(ies) that extracted the water; and 

3 .  From and after the first full year in which water is stored in the Program 
Basin on Metropolitan's behalf, and on or prior to July 1 of each 
subsequent year, pay an administrative foe in an annual amount of 
$132,000 to the Watennaster (as such amount is adjusted on each 
anniversary of the execution of this Agreement by the lesser of2.5% or 
the Retail Consumer Price Index for the City ofLos Angeles published by 
the Engineering News Racord)� for the incremental costs and expenses of 
administering the Program during such year. Such administrative fee is 
subject to adjustment from time to time as approved by the Operaiing 
Committee. 

E. Payment of Operation and Mai ntena nce Costs a nd Electrical Costs 

1. Amounts owing by Metropolitan pursuant to  Section VI@ for .QJleration 
and Maintenance Costs and Electrical Costs shall be paid through a credit 
to Metropolitan's monthly invoice for the Stored Water Delivery to 
TVMWD or IEUA, as applicable, pursuant to Section VII(D). Upon the 
credit to Metropolitan's invoice for the Operation and Maintenance Costs 
and Electrical Costs; Metropolitan will have satisfied its funding 
obligations with respect thereto. 

F. Annual Reconciliation 

1 .  Reconci1iation of Metropolitan Storage Account �nd Costs. 

As noted in Section VI(A)(4)(a) above, the Operating Committee will 
conduct an annual reconciliation of the prior year 's credits and debits to 
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the Metropoli tan Storage Account. If such reconci liati on reveals that the actual amount of water delivered by Metropolitan for storage pursuant to Secti on VIl(A}Q}, or the actual amount of Stored Water Deliveries, as defined in Section Vll(C} below, during the prior year were not accurately accounted for, then the Operating Committee shall reflect this in i ts year .. end assessment of storage and extracti on provided to the Watennaster. The Watennaster shall determine the manner in  which any credits or debi ts to the Metropoli tan Storage Account shall be made. The Operating Committee shall complete i ts reporting and processing of any prior year  adjustments t o  the Metropoli tan water i nvoice within tw o months of the formal issuance ofthe Watermaster' s annual report, as provided i n  Secti on VI(A)(4)(b). 
Vll. GROUNDWATER STORAGE AND EXTRACTION 

A.. Metropoli tan's S1orage Account Righ ts 1 .  During any fiscal year of the term of this Agreement, Metropoli tan may deli ver up to 25:-000 AF of Program Water for storage in the Program Basin wi th an equivalent amount to be accounted for'in the Metropolitan Storage Account pursuant hereto; provided) however, that total Program Water stored on behalf of Metropolitan in  the Program Basin, pursuant to this Agreement, shall never exceed the Maximum Storage Amount unless approved by the Watermaster. Deli veries shall be subj ect to the pri or approval of the Watennaster pursuant to the poli cies described in subsection 5 below. Metropoli tan shall -not be obligated to pay any fees associated with basin uti lizati on. 2. Metropolitan may make such deli veries to IEUA or TVMWD on fifteen (15 )  days advance notice to such Party and Watermaster. Watermaster will credi t the Metropoli tan Storage Account by the amount of Program Water delivered to IEUA or TVMWD. 3. Upon notification by Metropoli tan pursuant to Section Vll(A)(2), IEUA or TVMWD and Watermaster may either: (a) di rectly store the amount of any such deli very of Program Water in the Chino Basin (e. g., by i njecti on or spreading); or (b) store the amount of any such deli very of Program Water in the Chino Basin by in lieu storage, i.e., by reducing pumping from the Chino Basin by the amount of such delivery. 4. The quantity of Program Water delivered to the Metropoli tan Storage Account i n  any given month. shall be determined i n  accordance wi th the accounting methodology set fo rth i n  Exhibi t  F. 
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5. The Watermaster's Storage and Recovery Policies shall be applied to Prowam Water stored under this Agreement in a non-discriminatory manner consistent with the application of such policies to any other participant in the Storage and Recovery Program, including all parties to the Judgment. Furthermore, the Watermaster shall not impose any policies upon the Program Water, whether or not imp osed on other parties, that would materially alter the benefits provided to or the obligations imposed upon Metropolitan under this Agreement Without limiting the foregoing, the Watermaster shall not impose any policies that would create any significant discrepancies between the amount of Program Water delivered by Metropolitan for storage in the Program Basin and the amount of Program Water that Metropolitan is entitled to extract from such basin pursuant to th is Agreement 
B.. Certification of Deliveries to Metropolitan Water Account 1 .  Metropolitan shall deliver available Program Water t o  JEUA o r  TVM\VD at the appropriate service connection for st orage in the Metropolitan Storage Account consistent with the Annual Operating Plan. In any month where imported water is delivered to  the Chino Basin through a Metropolitan service connection, the Party receiving Program Water shall certify the facts concerning the quantities of such deliveries t o  Metropolitan and Watennas.ter in writ ing o r  electronically in a format satisfactory to Metropolitan by a responsible officer of such Party. 2 .  Metropolitan will credit the appropriate JEUA or TVMWD i nvoice at the applicable rate for each acre-foot of water certified by such Party for that service connection. 3. Certifications of Program Water for a given billing period must be received by Metropolitan before 3:30 p.m. on the third worki ng day after the end of the month to receive credit on th e bill for that billing period or any preceding billing period. 4. No certification received after six months fo llowing the end of any month in which a credit for Program Water is claimed will be accepted. 
C. Extraction of Stored Water 1 .  In lieu of providing all o r  some of its regular surface water deliveries t o  !BUA or TV1\1'\VD, Metropolitan may, on f ifteen ( 15)  days advance notice, deliver water to such Party on the irst of the following month by requesting such Party t o  debit th e Metropolit an Water Account (each such · delivery being a "Stored Water Deliveryu); provided, however, that unless permitted by Watermaster, such Stored Water Deliveries shall not� in  any fiscal year exceed the lesser of (a) 33% of the Maximum Storage 
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Amount or (b) the amount then remaining in the Metropolitan Storage 
Account . Metropolitan's regular surface water deliveries to IEUA and 
TVMWD will be reduced by the amount of such Stored Water Delivery. 
During an emergency or unforeseen operational condition, IEUA and 
TVJvf'ND will use their best efforts in responding to Metropolitan 's 
request for a Stored Water Delivery . 

2. IEUA and TVMWD, as applicable, shall pump the amount of the Stored 
Water Delivery from the Chino Basin in lieu ofreceiving its regular 
surface water deliveries in accordance with specific direction from the 
W atermaster. 

3 .  IEUA and TVMWD shall have twelve months to comply w ith 
Metropolitan's extraction request in accordance with the performance 
criteria described in Exhibit "G� to this Agreement. 

D.  Payment for Exiraction o fS1ored Water , 

Upon call by Metropolitan for Stored Water Delivery, Metropolitan shall invoice 
IEUA or TVMWD for the amount reported as extracted by the Operating 
Committee pursuant to Section VI(A)(4)(a), and such Party shall pay to 
Metropolitan the then applicable full-service rate (or its equivalent, as determined 
by Metropolitan in its reasonable discretion) as if such Stored Water Deliveries 
were surface water deliveries through its service connr,ction. The invoice from 
Metropolitan shall include credits for the Operaiion and Maintenance Costs and 
the Electrical Costs associated with the Stored Water Delivery. Where prior 
storage accounts are credited to the Metropolitan Water Account pursuant to 
Section VI(C)(l)(a), th is water shall constitute the Stored Water Delivery prior to 
any water credited to the Metropolitan Water Account after the Effective Date, 
and shall be paid for at the appropriate rate indicated in Exhibit E .  

VIII. OT11ER USES OF FACILITIES 

A. Allowed Use 

IEUA and TVMWD may use Program Facilities for purposes unrelated to the 
Program so long as such use does not interfere with the Program and the excess 
operable production capacity is maintained as necessary for performance under 
this Program, unless monthly operable production capacity on other than a 
monthly basis is agreed to by the Operating Committee. 

B ,  IEUA and Watermaster shall certify to  the Operating Committee that there will 
exist at all times excess operable production capacity in the Chino Basin of at 
least an annual extraction of33 ,000AF or 33% of Maximum Storage Amount for 
performance under this conjunctive use Program. 
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IX. REPRESENTATIONS, \VARRANTES AND AFFIRMATIVE COVENANTS OF PARTIES A� OfEUA and TVI\-1WD EDA and TV1vf\VD respectively represent, warrant and covenant as follows: 1 .  Power and Authority That it is a municipal water district, duly organized and validly existing under the laws of the State of California; that it has all necessary power and authority to enter into thi s  Agreement and to perform its obligations hereunder on the terms set forth in this Agreement, and that the execution and delivery hereof by it and the performance of its obligations hereunder will not violate or constitute an event of default under the terms or provisions of any agreement, document or instrument to which it is a party or by which it is bound. 2. Authorization; Valid Obligation That all proceedings required to be taken by or on behalf of such Party to authorize it to make, deliver and cany out the terms of this Agreement have been duly and properly taken, and that this Agreement is its valid and binding obligation enforceable in accordance with its terms, except as the same may be affected by bankruptcy, insolvency, moratorium or similar laws or by legal or equitable principles relating to or limiting the rights of contracting parties generally. 3+ No Litigation To the best ofits knowledge, there is no litigation, proceeding or investigation pending or threatened, to  which it is or would be  a party, or which does or would bind or relate to the Program Basin, directly or indirectly, which, individually or in the aggregate, if adversely determined, might materially and adversely affect its ability to  perform its obligations under tbis Agreement, or which raises a q uestion as to the validity of this Agreement, or  any action to be taken hereunder. 4. Compliance with Laws In the perfo1mance of its obligations hereunder, such Party and its contractors and subcontractors will comply with  all applicable laws) regulations and ordinances, including, without limitation: 
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a. the Fair Employment and Housing Act (Government Code, Section 
12900 et seq.), and the regulations promulgated thereunder 
(California Code ofRegulations, Title 2, Section 7285.0 et seq.); 

b. Article 9.5 , Chapter 1, Part 1, Division 3, Title 2 of the 
Government Code ( Government Code, Sections 11135-11139.5) 
and the regulations or standards adopted by the D WR relating 
thereto; 

c .  the nondiscrimination pro gram requirements of Government Code, 
Section 12990,  and Title 2, California Code ofRegulations, 
Seciion 8103; 

d. Section 3700 of the California Labor Code, requiring every 
employer to be insured against liability for workers• compensation 
or to undertake self insurance in accordance with the provisions of 
that code, and such Party affirms that it will comply with such 
provisions before commencing the construction of the Facilities 
and will exercise best efforts to make the its contractors and 
subcontractors aware of this provision; 

e .  the Drug.-Free Workplace Act of l990 (Government Code 8350 et 
seq.) and have or will provide a d!ug-free workplace; and 

f. the Americans with Disabilities Act of 1990 ( 42 U.S.C. 12 101 et 
seq.) which prohibits discrimination on the basis of disability, as 
well as all applicable regulations and guidelines issued pursuant 
thereto. 

Such party and its contractors and subcontractors will give written 
notice of their obligations under this clause to labor organizations 
with which they have a colleqtive bargaining or other agreement. 
Such Party and its contractors will include the nondiscrimination 
and compliance provisions of this clause in all contracts and 
subcontracts let for tbe construction of the Facilities. 

5. Compliance with DWR Requirements 

The Plans comply with any D WR requirements, including any 
requirements set forth in the D WR Funding Letter . During the 
performance of its obligations herein, such Pru1y will comply with any 
DWR requirements, including any requirements set forth in the DWR 
Funding Letter. 
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6. No Construction That cons.-uction of the Fac ilit ies and related work (including planning activities) did not commence prior to  the Effective Date. 7. Capacity Such Party and its contractors, subcontractors and their respective agents will at all times act in an independent capacity and not purport to act as, or represent to others that they are, officers, employees, representatives or a gents of Metropolitan, DWR or the State of California. 8 .  Oversight and Supervision of Construction Such P arty will oversee and supervise all contractors and keep control of all work and provisions of services and materials in connection with  the Program. 9 .  Maintain Ownership of P rogram Property Such  P arty will not sell, abandon, lease, iransfer, exchange, mortgage, hypothecate or encumber in any manner whatsoever all or any portion of any real or other property necessarily connected or used in conjunction with the P rogram. 10. Protection of Others� Rights Such P arty will fully protect and preserve the r ights of overlying landowners, other groundwater users or water rights holders) parties whose approval is required by any j udgment in an adjudicated basin, and all groundwater management agencies or other applicab le regulatory agenciesf and will take the  necessary actions (including groundwater monitoring and mitigation andlor limiting extraction of gr oundwater) to protect such 1i ghts. 
B. Of\Vatermaster 

I Watermaster and its contractors, subcontractors and their respective agents will at a ll t imes act in an independent capacity and not purport t o  act as) or represent to  others that they are> officers, employees, representatives or  agents of Metropolitan, DWR or the  State of California. Wate1master r epresents, warrants and covenants as follows: 1 .  P ower and Authority That Watermaster is a court-appointed entity created thro ugh the Judgement1 duly organized and validly existing under the laws of the State 
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of California; t hat it has all necessary power and authority to enter into this Agreement and to perform its obligations hereunder on the te1ms set forth in this Agreement, and that the execution and delivery hereof by Watermaster and the performance by W atermaster of W atennaster' s obligations hereunder will n ot violate or constitute an event of default under the terms or provisions of any agreement, d ocument or instrument to which Watermaster is a party or  by which Watennaster is bound. 2. Authorization; V alid Obligat ion That all proceedings required to be taken by or on behalf of W aterrnaster t o  authorize it t o  make, deliver and carry out the terms of this Agreement have been duly and properly taken, and t hat this Agreement is a valid and binding obligat ion ofWatennaster enforceable in accordance with its terms, except as the same may be affected by banltruptcy, insolvency, moratorium or similar laws or by legal or equitable princip les relating to or l imiting the rights of contracting parties generally. 3 .  No Litigation To the best ofWatermaster"s knowledge, there is no litigation, proceeding or investigation pending or threatened, t o  which Watermaster is or would be a party, or which does or would bind or relate t o  the Chino Basin, directly or indirectly, which, individually or in the aggregate, if adversely detennined� might materially and adversely affect the ability of Watermaster t o  perform its obligations under this Agreement, or which raises a question as to the validity  of this Agreement, or any action to be taken hereunder. 4. Compliance wit h  Laws In the performance of its obligations hereunder, Watermaster will comply with all applicable laws, regulations and ordinances, including, without limitation: a. the Fair Employment and Housing Act (Govemment Code: Section 12900 et seq. ), and the regulations p romulgated thereunder (Califomia Code of Regulations, Tit le 2, Secti on 728 5.0 et seq. ); b. Article 9 . 5 ,  Chapter 1 ,  Part } ,Division 3, Title 2 of t he Government Code (G overnment Code, S ections 1 1 1 35-1 1 13 9 .5 )  and the regulations or  standards adopted p y  the D WR relating thereto; 
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c .  the nondiscrimination program requirements of Government Code, 
Section 12990, and Title 2, California Cqde of Regulations, 
Section 8 1 03; 

d .  Section 3700 of the California Labor Code, requiring every 
employer to be insured against liability for workers1 compensation 
or to undertake self insurance in accordance with the provisions of 
that code, and Watermaster affirms that it will comply with such 
provisions before commencing the construction of the Facilities 
and will exercise best efforts to make the its contractors and 
subcontractors aware of this provision; 

e. the Drug-Free Workplace Act of 1 990 (Government Code 8350 et 
seq.) and have or will provide a drug�free workplace; and 

f. the Americans with Disabilities Act of 1 990  (42 U.S.C. 12 10 1  et 
seq.) which prohibits discrimination on the basis of disability, as 
w ell as all applicable regulations and guidelines issued pursuant 
thereto. 

Watermaster will give written notice of its obligations under this clause to 
labor organizations with which it has a collective bargaining or other 
agreement. 

5.  Compliance with DWR Funding Letter 

During the performance of its obligations herein, Watermaster will comply 
with the terms and provisions of the DWR Funding Letter (Exhibit A}� as 
applicable. 

6. Capacity 

Watermaster and its contractors, subcontractors and their respective agents 
will at all times act in an independent capacity and not purport to act as, or 
represent to others that they are, officers> employees, representatives or  
agents ofMe.-opolitan, DWR or the State of California. 

C. Of Metropolitan 

Metropolitan represents, warrants and covenants as follows: 

L Power and Authority 

That Metropolitan is a public agency and quasi-municipal corporation, 
duly organized and validly existing under the laws of the State of 
California; that it has all necessary po.wer and authority to enter int.a this 
Agreement and to perfonn its obligations hereunder on the terms set farth 
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in this Agreement, and that the execution and delivery hereof by 
Metropolitan and the performance by Metropolitan ofMetropolitan �s 
obligations hereunder will not violate or constitute an event of default 
under the terms or provisions of any agreement, document or instrument to 
which Metropolitan is a party or by which Metropolitan is bound. 

2 .  Authorization; Valid Obligation 

That all proceedings required to be taken by or on behalf of Metropolitan 
to authorize it to make, deliver and carry out the terms of this Agreement 
have been duly and properly t aken, and that this Agreement is a valid and 
binding obligation ofMetropolitan enforceable in accordance with its 
terms, except as the same may be  affected by bankruptcy, insolvency, 
moratorium or similar laws or by legal or equitable principles relating to 
or limiting the rights of contracting parties generally. 

3 .  No Litigation 

To the best ofMetropolitan"s knowledge, there is no litigation, proceeding 
or investigation pending or threatened, to which ·Metropolitan is or would 
be a party, directly or indirectly, which, individually or in the aggregate� if 
adversely determined, might materially and adversely affect the ability of 
Metropolitan to perform its obligations under this Agreement, or which 
raises a question as to the validity of this Agreement, or any action to be 
taken hereunder. 

X. RECORD KEEPING, REPORTING, INSPECTION AND AUDIT 

A. Rec•rd Keeping 

1 .  IEUA shall maintain audit and accounting procedures and written 
accounts with respect to the Program that are in accordance with generally 
accepted accounting princip les and practices'" consistently applied. fflUA 
shall keep' complete and accurate records of all receipts, disbursements) 

and interest earned on expenditures of Program Funds. 

2. IEUA and its respective contractors and subcontractors shall maintain 
copies of all contracts, agreements, and other documents relating to the 
Program for a minimu_m of three years following Program completion . 

3. IEUA and TVMWD shall keep on file, for the useful life of the Facilities, 
as-built plans and the specifications of the Facilities. Such documents 
shall be made available for inspection by the State; Metropolitan, and 
upon reasonable notice. 
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4. IEUA shall require its contractors and subcontractors to maintain books, 
records, and other documents pertinent to their work in accordance with 
generally accepted accounting principles and practices, consistently 
applied. 

B.  Reporting 

1 .  ConstructionProgress Reports 

During construction of the Facilities, a monthly progress report shall 
accompany each Invoice submitted by IEUA to Metropolitan (each a 
''Progress Report',), certified by a designated official of such Party, 
providing in reasonable detail, a description of (a) the work accomplished 
during the invoice period and the percent complete on each Discrete 
Program Element (b) and the amount of Program Construction Funds 
expended on each Discrete Program Element and Tasks, t he purposes of 
those expenditures , the total amount expended and remaining of the 
budget for that Discrete Program Element. In the absence of a monthly 
Invoice, IEUA shall deliver the Progress Report detailing progress and 
expenditures for the month, and reporting on status of construction 
activities within 30 .. days after the month. 

2 .  O&M Reports 

Commencing on the first day of the month whichi s ninety days following 
the Completion Date, and unless otheiwise determined b y  the Operating 
Committee, on a semi-annual basis thereafter throughout the term of this 
Agreement, IEUA and TVMWD shall deliver to Metropolitan and the 
Operating Committee a report (an "O&M Report',) summarizing the 
operational and maintenance activities conducted in connection with the 
Program during the prior period. 

C. lnspectio n 

Metropolitan and the DWR may inspect the aforementioned books, r ecords and 
any other ProgramMrelated information at any time, upon reasonable advance 
notice to IEUA or TV11WD, as applicable. 

D. Audit Rights and Obligations 

1 .  Pursuant to California Government Code Section 8546. 7 ,  IEUA and its 
contractors and subcontractors shall be subject to the examination and 
audit by the State Auditor for a period of three years after Program 
completion. IEUA agrees that, IEUA and its contractors and 
subcontractors shall be subdect to examination and audit by Metropolitan 
and DWR for such period. 
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2. Within thirty days  after the Completion of a Program Facility, IEU A shall, at its expense, cause an audit of all Program Conskuction Costs and expenses with respect to such Facility to be conducted by an independent certified public accountant and deliver to Metropolitan a report prepared by such accountant in connection therewith. 
XI. INDEMNITY 

A. General Indemnity Each Party hereto shall indemnify, defend and hold harmless the other Party and its elected officials, officers and employees from and against any and all lawsuits, actions, causes of action, claims and damages and any an d  all court costs and att orneys' fees related thereto t'Claimsn ), in any way arising out of or connected with the perfonnance or nonperformance of the indemnifying Party1s du ties or the discharge of or failure to  discharge that Party's obligati ons hereunder to the maximum extent permitted by law .. 
B. IEUA Specific Indemnity Without limiting th e  foregoing indemnity, IEUA hereby agrees to indemnify, defend and hold harmless TVMWD, Metropolitan and W atermaster, th eir elected officials, officers and employees from and against any and all Claims, in any way arising o.ut of or connected with th e Program, including any Claims b y  DWR or any other branch, agency or department of the State of California in connection with the Program ( except for a breach of the DWR Funding Letter attributable to Metropolitan) or breach of its obligations hereunder, or otherwise to the extent of such Party's responsibility hereunder or to the extent that su ch Party caused or exacerbated such or other Claim(s) . 
C.. TVMWD Specific Indemnity Without limiting the foregoing indemnity, TVM\¥D hereby agrees to indemnify, defend and hold harmless IEUA, Metropolitan and Watermaster, their elected officials, officers and employees from and against any and all Claims, in any way arising out of or connected with the Program, including any Claims by DWR or any other branch, agency or department ofthe State of California in connection with the Program (except for a breach of theDWR Funding Letter attributable to Metropolitan) or breach of its obligations hereunder, or otherwise to the extent of such Party's responsibility hereunder or to the extent th at su ch Party caused or exacerbated su ch or other Claim(s). 
D. Watermaster Specific Indemnity Without limiting the indemnity in clause(A} above, Watermaster hereby agrees to indemnify, defend and hold harmless Metropolitan and IEU A and TVMVvD, and 
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their elected officials) officers and employees from and against any and all 
Claims, in any way arising out of or connected with the Program, including any 
Claims by DWR or any other branch, agency or department of the State of 
California in connection with the Program ( except for a breach of the DWR 
Funding Letter attributable to Metropolitan or IEUNs and TVMWD's breach of 
its obligations hereunder), or otherwise to the extent ofWatermaster's 
responsibility hereunder or to the extent that i t  caused or exacerbated such 
Claim(s). 

E. Metropolitan Specific Indemnity 

Without limiting the indemnity in clause (A) above, Metropolitan hereby agrees 
to indemnify, defend and hold hannles.s IEUA and TVMWD and Watermaster, 
their elected officials,_officers and employees from and against any and all Claims 
arising out of or connected with a failure under or breach of the DWR Funding 
Letter by Metropolitan, or otherwise to the extent of Metropolitan's responsibility 
hereunder or to the extent that it caused or exacerbated such or other Clairn(s). 

XII. INSURANCE 

A. General Required Coverages 

IEUA and TVMWD through agreement with their respective Operating Parties 
shall procure, pay for and keep in full force and effiect, at all times during the term 
of this Agreement the following insurance (to the extent not already maintained 
by IEUA and TVNIWD or their respective Operating Parties): 

1 .  Commercial general liability insurance insuring IBUA and TVM:\VD 
against liability for personal injury,. bodily injury� death and damag'e to  
property (including the Facilities) arising from IEUNs and TVMWD;s 
performance under this Agreement. Said insurance shall include coverage 
in an amqunt equal to a t  least Five Million Dollars ($5,000,000), and shall 
contain '�blanket coniractual liability" and ubroad form property damage" 
endorsements insuring IEUA's and TVMVvD's performance of its 
obligations to indemnify Metropolitan as set forth herein (the HCGL 
Insurance"); and 

2. Pursuant to Section 3700 ofthe California Labor Code, workers' 
compensation insurance with employer's liability in the amounts required 
by any applicable laws (the HWorkers' Compensation Insurancei} 

3. IEUA and TVMWD will provide proof of automobile liability insurance 
as required by the State of California Department of Motor Vehicles. 
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B. Specific Policy Requirements Each poli cy of insurance required to be carried pursuant to this Agreement: ( 1 ) shall, except with respect t o  Worker' s Compensation Insurance, name Metropolitan as an additional insured; (2) shall be in a form reasonably satisfactory to Metropolitan; (3 ) shall be carried with companies reasonably acceptab le to Metropolitan; (4 ) shall provide that such policy shall not be subject to cancellation) lapse or change except after at least thirty (30) days prior written notice to Metropolitan, and (5 ) shall, except with respect to the Environmental Liabili ty Insurance required under clause (D)below, be on an t' occurrence'' basis and not on a "claims-made,, basis. 
C. Deductibles/SeJf .. Jnsurance. The insurance required by this Section XTI may contain deductibles or self­insured retentions. IBUA and TVMWD through agreement with their respective Operating  Patties shall be solely responsi ble for  any such deductfbles and/or self .. insured retentions applicable to the coverages specified in Section XII(A). Metropolitan, at i ts option, may require IEUA and TVMWD to secu re a surety bond or an irrevocable and uncondi tional letter of credit in order to ensu re payment of such deductibles or self--insured retention. Insurance poli cies that contain deductibles or self•.insured retentions in excess of$25,000 per occurrence shall not be acceptable without the prior approval ofMetropolitan. I .  Insurance Certificates. Metropoli tan reserves the right to require certified complete copies of any insurance certificates requi red by this Agreement but the receipt of such certificates shall not confer responsibility upon Metropolitan as t o  sufficiency o f  coverage. 2. Acceptability ofinsurers All insurance required by t his Agreement shall be placed with insurers admitted to transact business in t he State of California for the applicable class ofinsurance, as required by §700 of the California Insurance Code. Each insurer shall have a current Best Insurance Guide rating of  n ot less t han AVIli unless a lower rating i s  approved in writing by Metropolitan. Similarly� each self-insurer (including, if applicable, IEUA, TVlvIWD and/or i ts Operating Parties) shall have a self.insured liability program that is based upon excess liability policies rated at A VII or higher, u nless otherwise approved in Wiiting by Metropolitan. 

30 



D. E nvironmental Liabil ity I nsurance 

1 .  I fIEUA, TVM\VD and Me1rnpolitan agree to procure environmental 
liability insurance, IEUA and TVMWD shall obtain and Metropolitan 
shall pay 50% of the cost of the policy of environmental liability insurance 
that, at a minimum, shall c over: (1 ) the costs of  on-site and off-site clean­
up of pollution conditions relating to or arising from the Program 
(including natural resource damages, changes in water quality regulatory 
requirements and/or changes in the quality of water in the basin below 
original water quality read:ings ); and (2) losses resulting from tort claims 
for bodily injury and property damage resulting from pollution conditions 
relating to or arising from the Program. Such insurance shall have limits 
ofliability and tenns and conditions (including premiums) reasonably 
approved by Metropolitan. Notwithstanding the foregoing, if 
Metropolitan reasonably agrees that, despite IEUA>s and TVMWD's good 
faith arrl diligent efforts to obtain such environmental liability insurance, 
the coverage required herein is not available on commercially reasonable 
terms, IEUA and 1VM\VD shall obtain the coverage that most closely 
approximates the coverage required herein that is available on  
commercially reasonable terms o r  consider other risk financing 
alternatives. Metropolitan shall pay 50% of the cost of any such 
alternative coverage or risk financing alternative selected by IEUA and 
TVMWD, provided that the terms and conditions (including premiums) 
have been reasonably approved by Metropolitan. 

2 .  For purposes of  this S ection XII(B), the "costs" of environmental liability 
insurance, alternative coverage or risk financing alternatives t o  be shared 
by the parties as provided in the prior paragraph shall include ( 1 )  
insurance premiums and other up-front or periodic costs of coverage; (2) 
deductibles payable in connection with claims; and (3) any out-of-pocket 
costs (including court costs, attorneys> fees and other litigation expenses) 
incurred in connection with enforcement or collection under the policy, 
alternative coverage o r  other risk inancing alternative. 

XIIl. DISPUTE RESOLUTION; DEFAULTS AND REMEDIES 

A. Dispute Resolution 

If any dispute arises between or among the Parties regarding interpretation or 
implementation of this Agreement (or the Operating Committee i s  unable to reach 
agreement on a matter being considered by it), the Parties will endeavor to resolve 
the dispute by using the services of  a mutually acceptable consultant. The fees 
and expenses of the consultant shall be shared equally by the Parties. Except for 
disputes relating to exercises of Metropolitan discretion pursuant to Sections 
V(C); VII(A); VII(C); VII(D); XIl(A) and Xffi(B), if a consultant cannot be 
agreed upon, or.if the consultant's recommendations are not acceptable to all 
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Parties ( or, in the case of the Operating Committee, to the mem hers thereof), and 
unless the Parties ( or members of the Operating Committee) otherwise agree, such 
dispute shall be  settled by arbitration in accordance with the Rules of the 
American Arbitration Association in the County of Los Angeles, California. The 
arbitration panel acting pursuant to said rules may order any legal or equitable 
relief permitted by California law, including, without limitation, ( 1) declaratory 
and injunctive relief; (2) SPECIFlC PERFORMANCE OF THE TERMS, 
CONDITIONS AND OBLIGATIONS OF TIDS AGREEMENT, (3) 
monetary liability, or ( 4) any other relief(including, without limitation, 
termination of this Agreement, as set forth in S ection XIII® below) consistent 
with the purposes of this Agreement and applicable to the matter. The arbi...,dtion · 
panel shall a lso be empowered to make final and binding determinations with 
respect to matters before the Operating Committee, where the members of the 
Committee were unable t o  reach agreement. Judgment upon the award rendered 
by the arbitration panel may be entered and enforced b y  any court having 
jurisdiction thereof. 

B.  Defaults and Remedies 

1 .  Should IEUA o r  TVMVID, each acting through agreement with its 
respective Operating Parties, fail to fally perform in the extraction of 
Program Water from the Meropolitan Water Storage Account in 
accordance with Exhibit G in response to a call :iom Metropolitan that has 
been approved b y  the Watermaster, and upon a determination by the 
Operating Committee that full performance could and should have 
occurred, then Metropolitan shall invoice to IBUA or to TVMWD, as 
appropriate, water delivered equal to the quantity in acre-feet ofnon� 
performance at two times the Tier 2 full service w ater rate (or its 
equivalent, as determined by Metropolitan in its reasonable d iscretion) 
currently then in e.ffiect (''Nonperformance Penalty"). 

2. Should the Operating Committee in its review o fincomplete performance, 
as specified in paragraph B (1) above, determine that unanticipated 
operational or water quality considerations precluded full performance� the 
Operating Committee shall not recommend to Metropolitan that the 
Nonperformance Penalty be assessed. fu such case� IEUA or TVM\VD, 
whichever is the responsible Member Agency, shall work with the 
nonperforming Operating Party to promptly set out a mutually agreeable 
course of action and schedule to correct the deficiency and present such to 
the Operating Committee for its concurrence. Future nonperformance 
outside of the agreed ... upon schedule (provided that the Operating 
Committee has concurred with such schedule) would be subject to the 
Nonperformance Penalty. 
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C. Termination 

1 .  Notwithstanding anything to the contrary herein, upon a breach of any 
provision of this Agreement by IEUA, � or Watermaster or any of 
them, Metropolitan may terminate this Agreement as to the breaching 
Party) by written notice to JEUA, TVMvVD and Watermaster. Upon such 
termination, the breaching Party shall be required to reimburse 
Metropolitan for all Program Funds advanced to such Party by 
Metropolitan pursuant to this Agreement. Further, Metropolitan may 
require the breaching Party to purchase in equal installments over a 5-year 
pedod, at Metropolitan 's then applicable full-service rate (or its 
equivalent, as determined by Metropolitan in its reasonable discretion), the 
balance of any water then identified in the Metropolitan Water Account. 
Upon full reimbursement and payment of the amounts required pursuant to 

this Section XIIlfC}, this Agreement shall be fully te1minated as to the 
breaching Party. 

2 .  Notwithstanding anything to the contrary herein, upon a breach of any 
provision of this Agreement by Metropolitan, IEUA and TVMWD may 
terminate its participation in this Agreement by written notice to 

Metropolitan. Upon such tennination, the  terminating Party shall be 
responsible to purchase in equal installments over a 5 year period� a t  
Metropolitan's then applicable full-service rate (or its equivalent as 
determined by Metropolitan in its reasonable discretion), the balance of 
any water then identified in the Metropolitan Storage Account. 

D. Remedies Are Cumulative 

The rights and remedies of the Parties are cumulative, and the exercise by any 
Party of one or more of such rights or remedies shall not preclude the exercise by 
it, at the same or different times, of any other rights or remedies for the same 
breach or any other breach by the other Party . 

XIV. FORCE MAJEURE EVENTS 

A. Excuse to Performance 

In addition to specific provisions of the Agreement, lack of performance by any 
Party shall not be deemed to be a breach of this Agreement, where delays or 
defaults are due to acts of God, or the elements, accident, casualty, labor 
disturbances, unavailability or delays in  delivery of any product, labor, fuel, 
service or materials, failure or breakdown of equipment, strikes, lockouts, or other 
labor disturbances, acts of the public enemy, orders or inaction of any kind from 
the government of the United States, the State of California, or any other 
governmental, military or civil authority ( other than Metropolitan, IEUA, 
TVM\¥D or Wate1master), war, insurrections, riots, epidemics, landslides, 
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lightning, droughts, floods, fires, earthquakes, arrests, civil disturbances, explosi ons, freight embargoes, lack of transportation, breakage or accidents to vehicles, or any other inability of any Party, whether similar or diss imi lar to those enumerated or otherwise, which are not wi thin the control of the Party claiming s uch inability or disability, which such Party could not have avoided b y  exercis ing due diligence and care and wi th respect t o  which such Party shall use all reasonable efforts that are practically available to  i t  in  order to correct such condi tion (such conditions being herein r eferred to as "Force Majeure Events"). 

B. Responding to Force Majeure Events The Parties agree that in the event of a Force Majeure Event which s ubstantially interferes with the implementation of th is Agreement, the Parties wi ll us e thei r bes t efforts to negotiate an interim .or pennanent modification to this Agreement which responds to the Force Majeure Event and maintains the principles pursuant to which this Agreement was executed. 
XV. .MISCELLANEOUS 

A. Entire Agreement Th is Agreement consti tutes the entire agreement between the Pariies pertaining to the matt ers provided for herei n  and, except  as herein provided, supersedes all prior and/or contemporaneous agreements and understanding, whether w ri tten or oral� between the Parties relating to the matters provided for herein. 
Bi' Interpretation The Pariies have participated in the drafting of this Agreement and the Agreement shall not be construed for or against  any Party. The language in  all parts of this Agreement shall be in all cases construed simply according to i ts fair meaning and not strictly for or against any of the Pariies hereto and Seciion 1 65 4  o f  the  Civi l  C9de has no application to interpretaii o n of trus Agreement. In addi tion, this Agreement shall be construed to the maximum extent possi ble in conformance with Prop. 13, theDWR Funding Letter, the 1RP, the Groundwater S torage Principles, the RFP, and the Proposal. Notwithstanding anything to the contrary herein, to th e extent this Agreement conflicts with the RFP and/or Propos al, this Agreement shall control. 
C. Further Assurances Each Party, upon the request of the other, agrees to perform such further acts and to execute and deliver such other documents as are reasonably necessary to carry out the provisions of this instrument. 
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D.. Counterparts 

This Agreement, and any document or instrument entered into, given o r  made 
pursuant to this Agreement o r  authmized hereby , and any amendment or 
supplement thereto may be executed in two or more counterparts, and by each 
pruty on a separate counterpart, each of which, when executed and delivered, shall 
be  an original and all of which together shall constitute one instrument, with the 
same force and efiiect as though all signatures appeared on a single d ocument 
Any signature page of this Agreement or of such an amendment, supplement, 
document or instrument may be  detached from any counterpart without impairing 
the legal effiect of any signatures thereon, and may be attached to another 
counterpart identical in form the reto but having attached to it one or more 
additional signature pages. In proving this Agreement or any such amendment, 
supplement, document or instrument, it shall not be necessary to produce or 
account for more than one counterpart  thereof signed by the Party against whom 
enforcement is sought. 

E.  Assignment 

No Party shall transfer this Agreement, in whole or in part, or any of its interests 
hereunder, to any other person or entity, without the prior written consent of the 
other Parties. Any attempt to transfer or assign this Agreement, o r  any privilege 
hereunder,  without such written consent shall be void and confer no right on any 
person or entity that is not a Party to this Agreement. Nothing conta:ined herein 
shall prevent the Parties from subcontracting for the performance of obligations 
hereunder, provided, however, no such subcon1racting shall relieve the Parties 
from the performance of their respective obligations hereunder. 

F. Venue 

Any legal actions initiated pursuant to this Agreement or otherwise with respect to 
its subject matter must be instituted in the.Superior Court of the County of Los 
Angeles, State of California; o r  i n  the Federal District Court i n  the Central District 
of California. 

G. Governing Law; Attorneys Fees and Costs 

The laws of the State ofCalifonria shall govern the interpretation and 
enforcement of this Agreement . The non"prevailing party in  any claim, suit or 
other action, including use of the dispute resolution as provided for in  Section 
XIJ(A), brought by such party shall pay to the prevailing party the costs of such 
prevailing party's attorneys fees and expenses and all other costs and expenses 
incurred by the prevailing pruty in de:fiense of such action. 
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H.. Notice 

Fonnal written notices, demands, correspondence and communications between 
the Parties authorized by this Agreement shall be sufficiently given if personally 
served or dispatched by registered or certified mail) :first--class, postage prepaid, 
return receipt requested, to the Parties as follows: 

To IEUA: 

To TVMWD: 

To Watennaster: 

To Metropolitan: 

Inland Empire Utiliii.es Agency 
General Manager 
P.O. Box 697 
Rancho Cucamonga, CA 91729 

Three Valleys Murucipal Water District 
General Manager 
1021 E. Miramar Avenue 
Claremont, CA 91711 

Chino Basin Watermaster 
ChiefExecuti ve Officer 
8632 Archibald A venue, Suite 109 
Rancho Cucamonga., CA 91730 

The Metropolitan Water District 
of Southern California 

Chief Executive Oficer 
700 No. Alameda Street 
Los Angeles> California 90012 

Such written notices, demands, correspondence and communications may be sent 
in the same manner to such other persons and addresses as either Party may, from 
time to time, reasonably designate by mail as provided in this Section. Notice 
shall be deemed given when received by mail or when personally served. 

I. Successors 

This Agreement shall bind and inure to the benefit of the Parties, and their 
respective successors and assigns. 

J,. Severability 

Should any provisions of this Agreement prove to be invalid or illegal> such 
invalidity or illegality shall in no way affect, impair or invalidate any other 
provisions hereof., and such remaining provisions shall remain in full force and 
effect; provided, however, if the illegality or invalidity of any provision 
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undermines the intent of the Parties, then the Par ties shall attempt in good faith to amend the a greement in order to fulfill the intent of the Parties. If the Parties are unable to so a mend the Agreement, then the Agreement shall terminate and be of no .further fo rce  or effect. 
K.. Time is of the Essence Time is of the essence with respect t o  the performance of every provision of this Agreement in which tim e  of performance is a factor. 
L.. Amendment This Agreement may be amended only in writing duly executed by the Parties hereto, Notwithstanding the foregoing, individual items listed in ExhibitH are subject to adj ustment pursuant to the procedure set forth in Exhibit H. 

[Remainder of Pagelntentio11al{y Blank- Signature Pages Follow] 
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IN WITNESS WHEREOF, the Parties have caused this Agreement to be 
executed as of the date fir-St set forth above. 

THE METROPOLITAN WATER DISTRICT 

APPROVED AS TO FORM: 
Jeffrey Kightlinger 
General Counsel 

�� 
Br,--Ro'n'i.:idR. Ga's�r-· -----�- By: ss,�-' 

Chief Executive� AsslSMnt General Counsel 

Date: f.o -- \ '2.. ... o 5 -------

lNLAN�D E�MPIRE UTI�LITIES AGENCY 

By: --._,.ch-ard--tw�at.._e....,__...._ ____ _ 

Genlral Manager 
Date; _J lltvE / 'f J 21Jo.5, __ 

THREE VALLEYS MUNICIPAL WAT�R 

By:D��Uo t� llichard W. Hansen 
General Manager/Chief Engineer 

Date� & /4q /�3 
�7�'--------�--

By: -��..L-.---------
utive Officer 

Date; �-k l £ 'i{o> ___ _ 
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APP� FORM• 
By� {..__ . 

Steve Kennedy 
District Counsel 

Date: _(.,l4 ltll ____ _ 

APPROVED AS TO FO�: .. b 
B�/4� � 

Michael Fife 
General Counsel 

Date: -�- - 3 ... 0$ _____ _ 



THE METROPOLITAN WATER D1STR1CT 
OF � CALIFORNIA 

By: / 1 �rr2 ,,_ ___ _ 

Date: 

Ronald R. Gastelum 
Chief Executive Officer 
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THE MET.ROPOLfT AN WATER DISTRICT 
OF SOUTHERN CALIFORNIA 

CXfice of the General Manager 

March 201 20 19 

Mr. Kirby Brill 
Interim General Manager 
Inland Empire Utilities Agency 
607 5 Kimball A venue 
Chino, CA 9 1 708 

Mr. Matthew Litchfield 
General Manager 
Three Valleys Municipal Water District 
1 021 E. Miramar A venue 
Claremont, CA 9 1 7  1 1  

Mr. Peter Kavounas 
General Manager 
Chi no Basin Watermaster 
964 1 San Bernardino Road 
Rancho Cucamonga, CA 9 1730 

Dear Messrs. B rill, Litchfield1 and Kavounas: 

Chino Basin Groundwater Storage Actions and Voluntar� Purchase Methodologx 

Enclosed for your files are copies of the ful ly  executed letter agreement "Chino Basin Groundwater 
Storage Actions and Voluntary Purchase Methodology." 

If you have any questions, please contact me at (2 1 3) 2 1 7-6756, or via email at 
mhacker@mwdh2o.com. 

Sincerely, 

� 
Matthew Hacker 
Senior Resource Specialist 

MH:rh 

Enclosure 

700 N. Alameda Street, Los Angeles, California 90012 • Mailing Address: Box 54153, Los Angeles, California 90054-0153 • Telephone {21 3) 2 1 7-6000 
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THE METROPOLITAN WATER DISTRICT 
OF SOUTHERN CALIFORNIA 

Office of the General Manager 

February 5 ,  20 1 9  

Mr .  Kirby Bri l l  
Interim General Manager 
Inland Empire Ut i l i t ies Agency 
6075 KimbalJ Avenue 
Chino ,  CA 9 1 708 

Mr .  Matthew Litchfield 
General M an ager 
Three VaJ leys Municipal Water D istrict 
1 02 1  E .  M i ramar Avenue 
Claremont, CA 9 1 7 1  J 

Mr. Peter Kavounas 
General M an ager 
Chino Bas i n  Watermasler 
964 l San Bern ardino Road 
Rancho Cucamonga, CA 9 1 730  

Dear Messrs . B ri l l ,  Litchfie ld ,  and  Kavounas: 

Chino Basin Groundwater Storage Actions and Voluntary Purchase Methodology 

This letter documents agreement among Metropoli tan, Inland Empire Ut i l i ties Agency ( IEUA) , 
Three VaJ leys Munic ipal Water District (Three Valleys ) ,  and the Chino Bas in Watermaster 
(Watermaster) for s torage of water above the in it ial 25 ,000 acre-feet cap in the Chino Basin 
Conjunc tive Use Program (CUP). Normal ly, CUP water is stored i n  advance by Metropol i tan 
for use during dry years and emergenc ies to reduce del iveries at the service connec t ion . By letter 
dated June 23 , 20 l 7, Metropol i tan called for up to 25 ,000 acre-feet to be s tored in its CUP 
account through June 30,  20 1 8. The part ies stored about 39,000 acre-ft . Metropol i tan 
appreciates the effort that the parties have shown to max imize s torage duri ng  th i s  period . 
This le tter documents adjus tments to the method of determining extract ion from the account , 
in recognit ion of these efforts to s tore addit ional water. 

700 N.  Alameda Street, Los Angeles, California 9001 2 • Mailing Address: Box 54 1 53, Los Angeles, California 90054·01 53 • Telephone (2 13)  217-6000 
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Dry Year Yield Program 
Page 5 of 7 

3. F inancial Effects 

January 27, 2022 

[a] Watermaster bel ieves that the 201 9 changes did not change the natu re of the DYY Program,  
as  i t  i s  and remains an  imported water Storage and Recovery program overseen by Watermaster 
through the Storage and Recovery Agreement and through its seat on the Operating Committee . 
The 201 9 changes have been in effect for over two years and the re has not been any d iscuss ion ,  
u nt i l  now, that the program puts and takes should b e  treated d ifferently going forward than the 
cu rrent d i rections for Storage and Recovery Programs' puts and takes. 

[b] The water that was taken from MWD's account by CVWD and FWC is considered a take from 
a Storage and Recovery account and as such , consistent with ten prior Assessment Packages, it 
is not subject to Watermaster assessments or ORO obl igation .  

[c] The effect of the CVWD and FWC "takes" can on ly be represented as a cost sh ift i f  one assumes 
that those agencies wou ld have pumped the same amount pursuant to their own water rights 
instead of taking imported water, and even then,  it can on ly be the case if all other parties had 
chosen to not perform in a manner s imi lar to CVWD and FWC. 

Addressing the City of Ontario's Concerns 

As noted above, there is ample background to conclude that the 201 9 adjustments to the DYY program's 
stored water "take" mechan ism presented no physical threat of any kind to the Bas in .  The City's concerns 
are enti re ly d i rected at Watermaster's admin istration of the DYY Program and specifical ly the manner i n  
which Watermaster agreed to  the  adjustments to  the  stored water "take" mechanism and  how Watermaster 
adm in isteri:; the DYY Program through the Annual Operating P lan,  includ ing when and how adjustments 
and approvals are processed and agreed , at Watermaster, and at the Operat ing Committee. 

Watermaster processed the proposed adjustment to the An nual Operation P lan through an open vetti ng 
over a 1 2-month period with I EUA and the members of the Appropriative Pool .  Status reports were provided 
to stakeholders of what was being considered by the Operating Committee and why. The four  parties to the 
DYY Fund ing Agreement concluded that the suggested adjustments cou ld be accompl ished without an 
amendment to the D'(Y Fund ing Agreement and instead selected the prior p ractice of using a letter 
agreement among the Operating Committee representatives. 

The C ity's objections to the 201 9 letter ag reement are pr incipal ly procedural in natu re.  I n  short ,  they contend 
that Watermaster should have fol lowed a process in wh ich it processed the 201 9 letter agreement by 
requesti ng specific actions by the Pool Committees, the Advisory Committee, and approval by Board action 
that d i rected the General Manager to execute the 201 9 letter ag reement. 

The C ity's a l legations regard ing the DYY Program do not raise cred ib le concerns the 201 9 adjustments to 
the stored water "take" mechan ism wou ld cause Materia l  Physical I nj u ry .  They are procedu ral and fi nancial 
and are most appropriately addressed in the proper venue :  

F irst, the C ity's contention that the 201 9 agreement should have triggered a contract amendment requ i ring  
d i rection from the Watermaster Board to the General Manager can be addressed at the d iscretion of  the 
Board at any time insofar as future actions are concerned .  However, the fact is that the 201 9 agreement 
was executed by the General Manager as the representative of Watermaster with months' - long notice to 
the parties and without any questions or concerns .  The letter agreement process was endorsed by all fou r  
DYY parties as  proper under t he  agreement among them .  

Second ,  t he  contention that the 201 9 letter agreement changed the orig inal intent of the program can be 
most appropriately hand led by the Operating Committee ,  with representatives of all fou r  part ies to the 
Agreement. Watermaster has sought input from the DYY contract part ies . Particu larly, Watermaster asked 
two questions :  [ 1 ] whether the changes after the 20 1 9  agreement change the fundamental essence of the 

Watermaster's function is to administer and enforce provisions of the Judgment and subsequent orders of the Court, 
and to develop and implement an Optimum Basin Management Program 
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CH INO BAS I N WATERMASTER 
Case No. RCVRS 5 1 0 1 0 

Ch ino Bas in  Mun ic ipa l  Water D istrict v .  C ity of Ch ino ,  et a l .  

PROOF O F  SERVICE 

I declare that: 

I am employed in  the County of San Bernard i no,  Cal iforn ia .  I am over the age of 1 8  years and not a party 
to the with i n  action . My business address is Ch ino Basin Watermaster, 964 1 San Bernard ino Road , 
Rancho Cucamonga, Cal ifornia 9 1 730; telephone (909) 484-3888. 

On March 25 ,  2022 I served the fo l lowing :  

1 .  DECLARATION OF EDUARDO ESPI NOZA 

ILi BY MAI L: i n  said cause, by placing a true copy thereof enclosed with postage thereon fu l ly 
prepaid ,  for de l ivery by U n ited States Posta l Service mai l  at Rancho Cucamonga, Cal iforn ia ,  
addresses as fo l lows: 
See attached service list: Master Emai l  Distribution List 

I_I BY PERSONAL SERVICE :  I caused such envelope to be del ivered by hand to the addressee. 

I_I BY FACS IM I LE:  I transmitted said document by fax transmission from (909) 484-3890 to the fax 
n umber(s) ind icated. The transmission was reported as complete on the transmission report, 
wh ich was properly issued by the transmitti ng fax mach ine.  

I X  I BY ELECTRON IC  MAI L :  I transmitted notice of avai labi l ity of e lectron ic documents by electron ic 
transmission to the emai l  address ind icated . The transmission was reported as complete on the 
transmission report, wh ich was properly issued by the transmitting electron ic mail device. 

I declare under pena lty of perjury under the laws of the State of Cal ifornia that the above is true and 
correct. 

Executed on March 25 ,  2022 in Rancho Cucamonga, Cal iforn ia. 

� By: Ruby Favela 
Ch ino Basin Watermaster 
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