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1 I. INTRODUCTION 

2 Nothing in the Agricultural Pool's briefing dated May 14, 2021 ("Ag Pool Brief') 

3 precludes the Court's tentative ruling (stated below) on the Motion of the Appropriative Pool 

4 Member Agencies Re: Agricultural Pool Legal and Other Expenses ("Motion"): 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

[T]o be payable by the Appropriative Pool under Section 5.4(a) of the Peace Agreement, 
expenses incurred by the Agricultural Pool must be: 
( 1) for actions, programs, or projects initiated by Watermaster; and 
(2) within a budget pre-approved following review through the Pool process including 
submission to and approval by the Advisory Committee to the W atermaster; and 
(3) consistent with the Peace Agreement and legitimate Ag Pool functions pursuant to 
Section 38 of the Restated Judgement; and 
( 4) reasonable[.] 

The court also recognizes a certain fundamental unfairness in charging Appropriative Pool 
Member Agencies for bills they have not seen because the Agricultural Pool members 
claim they are privileged. 

The court would order reimbursements to parties who paid assessments above the budget 
previously approved by the Advisory Committee to the Watermaster .... 

(Minute Order, Apr. 5, 2021.) The Court's tentative ruling correctly addresses only the specific 

issue presented by the Motion, i.e., the appropriate interpretation of Section 5.4(a) of the Peace 

15 Agreement. The Ag Pool Brief continues to protest this interpretation while failing to present any 

16 argument that would compel a different conclusion. 

17 The Ag Pool's submittal goes well beyond the identified scope of the additional briefing. 

18 The Court requested briefing "regarding the Order made by the Court on 2/19/98 [the "1998 

19 Ruling"]." (Minute Order, Apr. 30, 2021.) Throughout 15 pages of briefing, the Ag Pool Brief 

20 fails to explain any imp01iance of the 1998 Ruling to the Comi' s tentative ruling. While ranging 

21 far afield from the Comi' s requested scope of briefing in an effmi to re litigate its opposition to th 

22 Motion, the Ag Pool Brief fails to address many of the arguments presented in the Motion. For 

23 example, the Ag Pool continues to ignore that unlimited fee-shifting ('"all' means 'all"' according 

24 to the Ag Pool) violates fundamental principles of contract interpretation and public policy. 

25 Contrary to sweeping assertions made in the Ag Pool Brief, the Court's tentative ruling 

26 poses no threat to good governance of the Chino Basin. The issue at hand is not so dramatic. 

27 Members of the Appropriative Pool ("AP Member Agencies") filed the Motion to resolve a 
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1 payment dispute arising from the Ag Pool's interpretation of Section 5.4(a) of the Peace 

2 Agreement. This is a narrow contractual dispute. The Chino Basin Restated Judgment 

3 ("Judgment") does not contemplate one Pool paying another Pool's expenses. If the Ag Pool paid 

4 its own expenses like the other Pools, there would be no occasion for this Motion. 

5 This unique mechanism whereby the AP is responsible for payment of ce1iain Ag Pool 

6 expenses is rife with potential for abuse. In recent years, it has been abused by the Ag Pool. The 

7 Ag Pool Brief admits that it used AP funds to prosecute Storage Contests against AP members. 

8 (Ag Pool Brief, 14:10-22.) The Ag Pool used AP funding in contravention of the specific and 

9 express requirement of the W atermaster Regulations that each paiiy bears its own costs for 

10 Storage Contests. (Regulations,§ 10.26.) Also, the Ag Pool has sought to require the AP to pay 

11 its mediation and other expenses in connection with the instant Motion. Unless restrained by this 

12 Cami's reasonable interpretation of Section 5.4(a), the Ag Pool will continue to insist on an 

13 insupportably broad reading of that section to prosecute the Storage Contests and other 

14 adversarial proceedings against the AP, at the AP' s expense, all under the veil of asse1ied 

15 privilege. It is difficult to imagine a greater imbalance of power and abuse of Section 5 .4( a). 

16 The Motion has nothing to do with whether the Ag Pool can hire an attorney to represent 

17 it. The Motion does not challenge the Ag Pool's ability to retain counsel. The Ag Pool has the 

18 same authority as the other Pools to hire an attorney and pay legal fees via assessments. 

19 The Ag Pool is not the W atermaster and does not serve as the guardian of the "health and 

20 stability of the Basin itself." (Ag Pool Brief, 14:19.) They are stakeholders just like the other 

21 Pools and their members. The Ag Pool has the highest priority water rights under the Judgment, 

22 which will continue to be protected. The Ag Pool will continue to exist and function as part of 

23 the governance structure of the Basin, even as the amount of their pumping continues to diminish 

24 due to changing agricultural circumstances. To continue their important role in Basin 

25 governance, the Ag Pool does not need ( and cannot lawfully contract for) an unaccountable war 

26 chest for legal expenses, funded by the AP. 

27 I I I 
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1 The Court's tentative ruling appropriately interprets Section 5.4(a) as having reasonable 

2 and legally appropriate limits on fee-shifting, and would uphold the Peace Agreement and its 

3 interpretation by the Pools in the 2009 Memorandum of the Joint Special Pool Committee ("2009 

4 Memo"). 

5 II. 

6 

THE 1998 RULING IS IRRELEVANT TO THE MEANING OF THE PEACE 

AGREEMENT,§ 5.4(A) 

7 The Ag Pool Brief struggles to explain the importance of the 1998 Ruling and the 1997 

8 Report of Special Referee Schneider, referenced and incorporated therein ("Report"). The 

9 difficulty is understandable, because there is no imp01iance to the Motion. To the extent the 

10 Ruling and Rep01i address Basin governance, they supp01i the 2009 Memo and the Comi' s 

11 tentative ruling regarding the role of the Advisory Committee. 

12 A. The 1998 Ruling Does Not Explain Section 5.4(a). 

13 The 1998 Ruling predates the execution of the Peace Agreement by more than a year. The 

14 issues resolved by the Ruling are even older. The Ruling and the Rep01i focus generally on the 

15 composition of the W atermaster and the relationship between the W atermaster and the Advisory 

16 Committee. The specific issues addressed by the Ruling include a 1997 motion to appoint a nine-

17 member W atermaster Board and to determine whether the cost of an audit constituted a 

18 Watermaster expense. These issues have nothing to do with the meaning of Section 5.4(a) of the 

19 Peace Agreement. 

20 The 1998 Ruling cannot and does not address the meaning of the Peace Agreement, which 

21 was entered in 2000. The Ruling could not have interpreted the terms of an agreement that did 

22 not exist at the time. Accordingly, the Comi need not consider the Ruling. 1 

23 

24 

25 
1 Even if the Court were to consider the 1998 Ruling, the Cami's tentative ruling on the Motion is 

26 not inconsistent with the Rep01i' s description of the respective roles and duties of the Pools, the 
Advisory Committee, and W atermaster Board. As also noted in the Report, "any disputed 

27 direction from a Pool to the Watermaster would be made through the Advisory Committee." 

28 
(Rep01i, 16: 10-13 .) 
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1 As the Comi appropriately concluded, the meaning of section 5.4(a) is informed by the 

2 2009 Memo, which articulates the process the Pools agreed upon for payment of certain Ag Pool 

3 expenses in resolving a similar, prior dispute between the Ag Pool and the AP. The joint 

4 resolution of the Pools set forth in the 2009 Memo states that the annual proposed budget must be 

5 (1) reviewed through the Pool process and (2) "approved and submitted by the Advisory 

6 Committee to the Watermaster." The Comi's tentative ruling correctly would adopt this process 

7 for Ag Pool expenses payable by the AP under Section 5.4(a), as outlined by the Pools in the 

8 2009 Memo. 

9 The requirement for budget pre-approval by the Advisory Committee of the Ag Pool 

10 budget, to the extent payable by the AP, preserves the Watermaster's asserted role as "mailman." 

11 It does not give the AP a "veto" over the Ag Pool's budget. The Ag Pool has the same authority 

12 as the other Pools to pay its own expenses via assessments. Also, the Ag Pool has recourse under 

13 the Judgment by seeking relief from this Comi. 

14 

15 

B. Res Judicata and Collateral Estoppel Do Not Apply. 

The Ag Pool Brief stretches the related doctrines of res judicata ("claim preclusion") and 

16 collateral estoppel ("issue preclusion") beyond all recognition, in an eff01i to tie the hands of this 

17 Court and the W atermaster. The Ag Pool Brief asserts both doctrines in vague terms, making it 

18 difficult to ascertain how either doctrine applies. In any event, the Ag Pool's argument depends 

19 on a faulty premise that the 1998 Ruling, which confirmed that the cost of an audit constituted a 

20 valid Watermaster expense in the era pre-Peace Agreement, somehow prevents the Comi from 

21 reasonably interpreting Section 5.4(a) of the Peace Agreement today. 

22 The doctrine of collateral estoppel is an aspect of the concept of res judicata that 

23 "precludes relitigation of issues argued and decided in prior proceedings." (Lucido v. Superior 

24 Court (1990) 51 Cal.3d 335, 341.) The doctrine applies "only if several threshold requirements 

25 are fulfilled. [ 1] First, the issue sought to be precluded from relitigation must be identical to that 

26 decided in a former proceeding. [2] Second, this issue must have been actually litigated in the 

27 former proceeding. [3] Third, it must have been necessarily decided in the former proceeding. [4] 
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1 Fourth, the decision in the former proceeding must be final and on the merits. [5] Finally, the 

2 party against whom preclusion is sought must be the same as, or in privity with, the party to the 

3 former proceeding." (Ibid.; Pacific Lumber Co. v. State Water Resources Control Bd. (2006) 37 

4 Cal. 4th 921.) The party asserting estoppel bears the burden of establishing all these 

5 requirements. (Lucido, supra, 51 Cal.3d at p. 341.) Even if all the elements of estoppel were 

6 satisfied, and they are not, the Court still could exercise its discretion not to apply the doctrine. 

7 (See Owens v. Cnty. of Los Angeles (2013) 220 Cal.App.4th 107, 121.) 

8 The Ag Pool Brief conflates the issues presented in the Motion with W atermaster' s 1990s-

9 era effort to confirm that a particular audit expense was proper and payable as a valid 

10 Watermaster expense. In doing so, the Ag Pool Brief incorrectly over-simplifies both matters as 

11 an "attempt to prevent a non-discretionary assessment by the Watermaster." (12:22-23.) The two 

12 matters are completely different. It is obvious that the audit expense for which the Chino Basin 

13 Municipal Water District (then-serving as Watermaster) sought reimbursement had nothing to do 

14 with the Peace Agreement. The Peace Agreement - a contractual agreement among the parties -

15 did not exist at the time. The audit expense arose in a unique context of restructuring the 

16 governance of the Chino Basin in the 1990s. It had nothing to do with Watermaster' s 

17 performance or implementation of the Peace Agreement, nor any interpretation of the Peace 

18 Agreement as between the Ag Pool and the AP Member Agencies. The parties are different. The 

19 two matters, and the issues and positions taken, are different. Neither res judicata nor collateral 

20 estoppel applies here. 

21 III. AG POOL HAD AMPLE DUE PROCESS 

22 Due process principles call for notice and opportunity to be heard before governmental 

23 deprivation of a significant property interest. ( City of Santa Monica v. Gonzalez (2008) 43 

24 Cal.4th 905, 927.) The Ag Pool has been given ample due process in connection with the 

25 reimbursement of funds paid by AP members. Reimbursement is not a new issue. 

26 Reimbursements were requested in the Motion and the proposed order lodged therewith. 

27 

28 

(Motion, filed 9/18/20, at 20:14-15; Proposed Order, lodged on 9/18/20 [proposing an order that 
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1 the "AP is entitled to a refund of any such expenses already paid."].) The relevant amounts for 

2 Fiscal Year 2019-2020 were presented to within a few hundred dollars in the moving papers. 

3 (Motion, filed 9/18/20, at 11: 19-21 and fn.2; Declaration of S. Burton, filed 9/18/20 and re-filed 

4 9/21/20, at i1i15, 13.) The requested reimbursement amounts were confirmed to the penny during 

5 the hearing conducted by the Court on April 30, 2021. The same exact amounts are reiterated in 

6 the Declaration of John Schatz filed herewith. The Motion has been fully briefed, sent to 

7 mediation, rebriefed by the Ag Pool, and will have been heard by the Comi on at least three 

8 occasions. The Ag Pool has had ample due process. 

9 IV. 

10 

CONCLUSION 

The Court's tentative ruling will not destroy the role of the Ag Pool or upset the 

11 governance of Chino Basin. Only a small portion of the Ag Pool's budget is at issue, and that 

12 represents only a tiny fraction of Watermaster's overall budget. The Motion does not challenge 

13 the Ag Pool's ability to retain counsel; the Ag Pool has the same authority as the other Pools to 

14 hire an attorney and pay legal fees via assessments. Contract law, public policy, and fundamental 

15 principles of fairness prevent public water suppliers and the rate paying public from paying 

16 unlimited legal expenses with no accountability. 

17 

18 Dated: May 21, 2021 NOSSAMAN LLP 
FREDERIC A. FUDACZ 
GINA R. NICHOLLS 19 

20 

21 
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Attorneys for CITY OF ONTARIO 

[SIGNATURES CONTINUE ON FOLLOWING PAGES] 

- 9 -
APPROPRIATIVE POOL MEMBER AGENCIES' RESPONSE TO AGRICULTURAL POOL'S BRIEFING RE: 

1998 RULING, ETC. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Dated: May 21, 2021 

Dated: May 21, 2021 

Dated: May 21, 2021 

Dated: May 21, 2021 

Lagerlof, LLP 

By: ~ J. "g, ~ ~ 
Thomas S. Bunn III 
Attorneys for CITY OF POMONA 

Thomas H. McPeters, Esq. 

By:~(l)~-

Thomas H. McPeters 

Attorney for SAN ANTONIO WATER COMPANY and FONT ANA 
UNION WATER COMPANY 

KIDMAN GAGEN LAW LLP 

By: ~ I!, · ¥ /4t ii:11,1 

Arthur G. Kidman 
Andrew B. Gagen 

Attorneys for MONTE VISTA WATER DISTRICT and MONTE 
VISTA IRRIGATION COMPANY 

BEST BEST & KRIEGER LLP 

Gene Tanaka 
Steve Anderson 

Attorneys for CUCAMONGA VALLEY 
WATER DISTRICT 

[SIGNATURES CONTINUE ON FOLLOWING PAGE] 

- 10 -
APPROPRIATIVE POOL MEMBER AGENCIES' RESPONSE TO AGRICULTURAL POOL'S BRIEFING RE: 

1998 RULING, ETC. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Dated: May 21, 2021 

Dated: May 21, 2021 

Dated: May 21, 2021 

ELLISON SCHNEIDER HARRIS & DONLAN LLP 

By: 1 L.......,l... t1, lo--1(;,•1 CA-ot 
Shawnda M. Grady 
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CHINO BASIN WATERMASTER 
Case No. RCVRS 51010 

Chino Basin Municipal Water District v. City of Chino, et al. 

PROOF OF SERVICE 

I declare that: 

I am employed in the County of San Bernardino, California. I am over the age of 18 years and not a party 
to the within action. My business address is Chino Basin Watermaster, 9641 San Bernardino Road, 
Rancho Cucamonga, California 91730; telephone (909) 484-3888. 

On May 21, 2021 I served the following: 

1. APPROPRIATIVE POOL MEMBER AGENCIES' RESPONSE TO AGRICULTURAL POOL'S 
BRIEFING RE: 1998 RULING AND SEPARATION OF POWERS, ETC. 

/.K_/ BY MAIL: in said cause, by placing a true copy thereof enclosed with postage thereon fully 
prepaid, for delivery by United States Postal Service mail at Rancho Cucamonga, California, 
addresses as follows: 
See attached service list: Mailing List 1 

/_/ BY PERSONAL SERVICE: I caused such envelope to be delivered by hand to the addressee. 

/_/ BY FACSIMILE: I transmitted said document by fax transmission from (909) 484-3890 to the fax 
number(s) indicated. The transmission was reported as complete on the transmission report, 
which was properly issued by the transmitting fax machine. 

IX I BY ELECTRONIC MAIL: I transmitted notice of availability of electronic documents by electronic 
transmission to the email address indicated. The transmission was reported as complete on the 
transmission report, which was properly issued by the transmitting electronic mail device. 

I declare under penalty of perjury under the laws of the State of California that the above is true and 
correct. 

Executed on May 21, 2021 in Rancho Cucamonga, California. 



PAUL HOFER 
CBWM BOARD MEMBER 
11248 STURNER AVE 
ONTARIO, CA 91761 

JEFF PIERSON 
2 HEXAM 
IRVINE, CA 92603 

ALLEN HUBSCH 
LOEB & LOEB LLP 
10100 SANTA MONICA BLVD. 
SUITE 2200 
LOS ANGELES, CA 90067 
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