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Jimmy L. Gutierrez (SBN 59448) FEE EXEMPT PER GOV, CODE § 6103
JIMMY L. GUTIERREZ LAW CORPORATION

12616 Central Avenue

Chino, California 91710

Telephone: (909) 591-6336

Attorney for the City of Chino

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SAN BERNARDINO

CHINO BASIN MUNICIPAL WATER CASENUMBER: RCV 51010
DISTRICT, Assi nmgor All Purposes to Honorable
{anjgrd . Reichert, Dept. 835}

Plaintiff,
CITY OF CHINO OPPOSITION TO
V. AGRICULTURAL POOL EX PARTE
MOTION TO STRIKE CITY OF
CITY OF CHINO, et al., ) CHINO REPLY TO AGRICULTURAL
POOL OPPOSITION TO
Defendants. WATERMASTER MOTION
REGARDING 2020 SAFE YIELD
RESET, AMENDMENT OF
RESTATED JUDGMENT,
PARAGRAPH 6

Date: June 26, 2020
Time: 1:30 p.m.
Dept.: 8§35

The City of Chino (hereafter “Chino™) hereby opposes the Agricultural Pool Ex Parte |
Motion to Strike Chino’s Reply to the Opposition of the Agricultural Pool to the Watermaster
Motion to reset the Safe Yield and to the Agricultural Pool’s attempt to relitigate the Court’s |
Ruling of April 28, 2017 that determined the Safe Yield of the Chino Basin and of the Parties |
to the Judgment at 135,000 AFY for the 2011-2020 period. This Opposition is made on the
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grounds that the Ex Parte Motion of the Agricultural Pool fails to comply with Rule of Court
3.1201, 3.1202 and 3.1204 and Sections 435.5 and 435 of the Code of Civil Procedure.

MEMORANDUM OF POINTS AND AUTHORITIES

L INTRODUCTION

The Agricultural Pool seeks to Strike Chino’s Reply to the Agricultural Pool Opposition
to the Watermaster Motion to reset the Safe Yield and to the Agricultural Pool’s attempt to
relitigate the Court’s Ruling of April 28, 2017 that determined the Safe Yield of the Chino
Basin and of the Parties to the Judgment ai 135,000 AFY for the 2011-2020 period.

However, the Agricultural Pool makes it request on an Ex Parte basis fails to comply
with Rules of Court 3,1201, 3.1202 and 3.1204 and Sections 435.5 and 435 of'the Code of Civil |
Procedure.

In addition, the Agricultural Pool’s Ex Parte Motion ignores the fact that its Opposition
to the Watermaster Motion seeks to reduce the allocation of the Safe Yield to Chino and other |
appropriators for the 2010-2020 period retroactively by seeking to relitigate the Court’s
determination that set the Safe Yield at 135,000 AFY for the 2010-2020 period in its Order
dated April 28, 2017, which bars that attempt by collateral estoppel.

The Agricultural Pool, in its Ex Parte Motion, has failed to submit a declaration
containing an affirmative factual showing based on personal knowledge of irreparable harm,
immediate danger, or any other statutory basis for ex parte reliefrequired by Court Rule 3.1202.
Likewise, the Agricultural Pool has failed to submit a declaration regarding notice to Chino
required by Court Rule 3.1204. Furthermore, the Agricultural Pool has failed to submit &
declaration stating cither the means by which the Agricultural Pool met and conferred with
Chino and that they did not reach agreement on the objections of the Agricultural Pool or that
Chino failed to respond to the Agricultural Pool’s meet and confer request required by Section
435.5 of the Code of Civil Procedure.
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Finally, the Motion to Strike by the Agricultural Pool is not authorized by Section 435(b)
of the Code of Civil Procedure, because Chino’s Reply is not a plcading as defined by Section
435(a).

Thus, the Court should deny the Agricultural Pool Ex Parte Motion to Strike.

OF COURT FOR EX PARTE RELIEF
The grounds for ex parte relief are set forth in the California Rules of Court.

Rule of Court 31201 sets forth five requirements that must be contained in a request for
ex parte relief. One requirement is a declaration making a factual showing as required by Rule
of Court 3.1202(c). Another requirement is a declaration based on personal knowledge of the
notice given as required by Rule of Court 3.1204.

In particular, Rule of Court 3.1202(cc) provides as follows:

“An applicant must make an affirmative factual showing in a declaration containing

competent testimony based on personal knmowledge of irveparable harm, immediate

danger, or any other statutory basis for granting relief ex parte.”

The Ex Parte Motion of the Agricultural Pool contains no declarations, let alone

declarations that comply with the requirements of the foregoing Rules of Court.

III. THE AGRICULTURAL POOL HAS FAILED TO SHOW THAT IT HAS
COMPLIED WITH ITS DUTY TO MET AND CONFER WITH CHINO

In order to bring a motion to strike a pleading, a party is required to meet and confer
with the party whose pleading is objectionable as set forth in Section 435.5 of the Code of Civil
Procedure. In addition, the moving party is required to file and serve a declaration regarding
its compliance with such obligation.

Section 435.5(a)(3) provides as follows;
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“The moving party shall file and serve with the motion to strike a declaration stating
either of the following: (A) The means by which the moving party met and conferred
with the party who filed the pleading subject to the motion fo sirike, and that the parties
did not reach an agreement resolving the ebjection raised by the motion to strike. (B)
That the party who filed the pleading subject to the motion o strike failed to respond to
the meet and confer request of the moving party or otherwise failed to meet and confer
in good faith.”
The Agricultural Pool states that its Ex Parte Motion to Strike is made under Section
435 of the Code of Civil Procedure; but it wholly fails to comply with the prerequisite to filing
such a motion. Because the Agricultural Pool did not file a meet and confer declaration, its Ex

Parie Motion to Strike musi be denied.

IV. CHINO’S REPLY IS NOT SUBJECT TO A MOTION TO STRIKE
The Agricultural Pool seeks to strike Chino’s Reply to the Agricultural Pool’s

Opposition to the Watermaster’s Motion set for hearing on June 26, 2020.
However, Chino’s Reply is not a pleading for which a motion to strike may be brought.
Section 435(a)(d) defines a pleading as follows:
“The term “pleading” means a demurrer, answer, complaint or cross-complaint.”
Thus, the Reply filed by CHINO on June 19, 2020 to the Agricultural Pool’s Opposition
filed on June 15, 2020 is not subject of a motion to strike.
This is a further reason that the Agricultural Pool’s Ex Parte Motion to Sirike Chino’s

Reply cannet be granted.

iil. CONCLUSION
Clearly, there is no basis for granting the Agricultural Pool’s Ex Parte Motion to Strike

Chino’s Reply.
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Furthermore, the Reply that CHINO filed was the only way it could object lo the
unaniicipated attempt Lo reduce CHINO’s allocations of Safe Yield for the 2010-2020 period
contained in the Opposition of the Agricultural Pool filed on June 15, 2020.

Dated: June 25, 2020 JIMMY L. GUTIERREZ LAW CORPORATION

Jim &;@aﬁfe ez \
Attoiney for City @a




CHINO BASIN WATERMASTER
Case No. RCVRS 51010
Chino Basin Municipal Water District v. City of Chino, et al.

PROOF OF SERVICE

| declare that:

| am employed in the County of San Bernardino, California. | am over the age of 18 years and not a party
to the within action. My business address is Chino Basin Watermaster, 9641 San Bernardino Road,

Rancho

1.

I X/
I/
/I__1
(X /

Cucamonga, California 91730; telephone (909) 484-3888.
On June 25, 2020 | served the following:

CITY OF CHINO OPPOSITION TO AGRICULTURAL POOL EX PARTE MOTION TO
STRIKE CITY OF CHINO REPLY TO AGRICULTURAL POOL OPPOSITION TO
WATERMASTER MOTION REGARDING 2020 SAFE YIELD RESET, AMENDMENT OF
RESTATED JUDGMENT, PARAGRAPH 6

BY MAIL: in said cause, by placing a true copy thereof enclosed with postage thereon fully
prepaid, for delivery by United States Postal Service mail at Rancho Cucamonga, California,
addresses as follows:

See attached service list: Mailing List 1

BY PERSONAL SERVICE: | caused such envelope to be delivered by hand to the addressee.

BY FACSIMILE: | transmitted said document by fax transmission from (909) 484-3890 to the fax
number(s) indicated. The transmission was reported as complete on the transmission report,
which was properly issued by the transmitting fax machine.

BY ELECTRONIC MAIL: | transmitted notice of availability of electronic documents by electronic
transmission to the email address indicated. The transmission was reported as complete on the
transmission report, which was properly issued by the transmitting electronic mail device.

| declare under penalty of perjury under the laws of the State of California that the above is true and

correct.

Executed on June 25, 2020 in Rancho Cucamonga, California.
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By: Janing Wilson
Chino Basin Watermaster



BRIAN GEYE

CA SPEEDWAY CORPORATION
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STEVE ELIE

IEUA

17017 ESTORIL STREET
CHINO HILLS, CA 91709

DON GALLEANO
WMWD

4220 WINEVILLE ROAD
MIRA LOMA, CA 91752

BOB KUHN

THREE VALLEYS MWD
669 HUNTERS TRAIL
GLENDORA, CA 91740

JEFF PIERSON

INTEX PROPERTIES CORP.
PO BOX 1440

LONG BEACH, CA 90801-1440

ALLEN HUBSCH

LOEB & LOEB LLP

10100 SANTA MONICA BLVD.
SUITE 2200

LOS ANGELES, CA 90067

ROBERT BOWCOCK

INTEGRATED RESOURCES MGMNT
405 N. INDIAN HILL BLVD
CLAREMONT, CA 91711

PAUL HOFER

CBWM BOARD MEMBER
11248 S TURNER AVE
ONTARIO, CA 91761

BOB FEENSTRA
2720 SPRINGFIELD ST,
ORANGE, CA 92867
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