=R R - LY. T N VU R N

[ T o T e T o o T e — !

Jimmy L. Gutierrez (SBN 59448) FEE EXEMPT PER GOV, CODE § 6103
JIMMY L. GUTIERREZ LAW CORPORATION

12616 Central Avenue

Chino, California 91710

Telephone: (909} 591-6336

Attorney for the City of Chino

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SAN BERNARDINO

CHINO BASIN MUNICIPAL WATER CASE NUMBER: RCV 51010

DISTRICT, Assigned for All Purposes to Honorable
ran]%rd E. Reichert, Dept. 5§35}
Plaintiff, |
CITY OF CHINQO’S OPPOSITION TO
v CHINO BASIN WATERMASTER’S

MOTION REGARDING 2020 SAFE
YIELD RESET, AMENDMENT OF
RESTATED JUDGMENT,
PARAGRAPH 6

|
%
)
CITY OF CHINO, et al., %
i Date: June 26, 2020
|
%
)

Defendants.
Time: 1:30 p.m.
Dept.: 835

[Filed concurrently with the Declarations
of David Crosley and Eric Fordham]

(FEE- EXEMPT PER GOYERNMENT CODE § 6103)

The City of Chino (hereafter “Chino”) opposes the Watermaster’s Motion to reset the
Safe Yield amount at this time, because further investigation and collaboration is necessary to
complete the Safe Yield process, Completing that process means allowing the City of Chino,
and others, the information they have requested and access to the Chino Valley Model
(CVM) to produce net recharge estimates based upon reasonable scenarios, other than the one
sole scenaric modeled by Watermaster’s engineer, WEI and an uncertainty analysis.
1

CITY OF CHINO'S OPPOSITION TO CHINO BASIN WATERMASTER'S MOTION REGARDING 2020 SAFE YIELD
RESET, AMENDMENT OF RESTATED JUDGMENT, PARAGRAPH 6




R L = T v L e L e

B S R e T o e
e - Y T = T = S - B R = T T S+ T 0 T e =

MEMORANDUM OF POINTS AND AUTHORITIES
I. INTRODUCTION

Sadly, our current reality as the community of interested parties in the Chino Basin is
that we have only one estimate about the amount of the net recharge of the basin for the next
ten {10) years and one request that the Safe Yield of the basin be set at the same amount of
that single estimate of net recharge. Worse, the estimate of net recharge is biased toward a
smaller estimate of the basin’s net recharge.

In addition, the discussion about the proper level of the Safe Yield of the Chino Basin
for the next ten (10) vears has not been permitted to take place among the Parties who are
most knowledgeable about what is good for the basin and who are vested with the right io
produce water from the basin for the benefit of the residents and businesses overlying the
basin who rely on it for their water,

The principle of the Safe Yield and the Physical Solution, anchored in the Judgement,
is that the ground water of the Chino basin is o be utilized for the benefil of the residenis and
businesses overlying the basin. The principle is a broad and dynamic one. It is not a narrow
or technical one. The purpose of the principle is to produce basin water in an amount that best
fulfills the needs of the basin’s beneficiaries with no undesirable result or no unmitigated
undesirable result.

The application of this principle requires wisdom that can only be achieved through
the use of the best available evidence together with a robust dialogue involving the Parties o
the Judgment.

The City of Chino (“Ching”), for one, has been denied access to the Chino Valley
Maodel (“CVM™) in order to produce estimates of the basin’s net recharge based upon
reasonable scenarios different from the single scenario used by the Watermaster engineer.
One such scenario would be based on the hydrological data set required by the Court’s April
28, 2017 Order (2017 Order™).

However, Watermaster has failed to produce an estimate of the basin’s net recharge

based upon the hydrological data set described in the 2017 Order. Watermaster also
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has refused to perform an uncertainty analysis, which is a standard engineering practice
utilized to identify the uncertainties inherent in every model so as to lead to the most accurate
estimate of the net recharge of the basin.

Without access to the CVM, dialogue regarding the proper Safe Yield has been
thwarted, thereby denying Chino and others the opportunity to provide meaningful input
about the accuracy of the pivotal issuc - the basin’s net recharge.

Watermaster’s motion extols its compliance with the Court’s April 28, 2017 Order and
the Reset Technical Memorandum, but merely argues that resetting the Safe Yield at 131,000
AFY is warranted. Watermaster does not attempt to argue that its engineer’s estimate of the
basin’s net recharge is perfect or free of uncertaintics. In addition, Watermaster asserts:
“There is substantial uncontroverted evidence that Watermaster has meticulously followed
the Court ordered methadok)gy and further supports Watermaster’s request to resel the Safe
Yield to 131,000 AFY.” [Motion, 6:11-13].

But, a casual reading of the Wildermuth Declaration [§11] reveals that Waiermaster’s
engineer used hydrological data of a period different from the period ordered by the court,
which, if used, would have produced a higher estimate of the basin’s net recharge than the
one being recommended. The Court ordered Watermaster to use hydrological data from 1921
to the date of the reset evaluation. [2017 Order, p 16]. Instead, Watermaster’s engineer used
data from 1950 to 2011 without prior permission from the Court. This is a violation of the
Court’s Order that Watermaster unabashedly admits. [Motion, 11:13-19]. The hydrological
data utilized by Watermaster’s Engineer is biased toward a smaller net recharge of the basin.

Watermaster also attempts to impress the Court with the argument that it provided the
stakeholders the opportunity to be thoroughly and meaningfully engaged in the three-year,
Watermaster-controlled process to reset the Safe Yield. Not really. The stakeholders were
allotted less than two months to consider the 2020 Safe Yield Recalculation Final Report
prepared by Wildermuth Environmental Inc (“WEI Report”), to digest the WEI Report, and
to request information to support a meaningful dialogue about the accuracy of the estimated

net recharge of the basin and the recommended Safe Yield of the basin for the

3
CITY OF CHINO'S OPPOSITION TO CHINO BASIN WATERMASTER'S MOTION REGARDING 2020 SAFE YIELD
RESET, AMENDMENT OF RESTATED JUDGMENT, PARAGRAPH 6




O TN Y~ RV T -G VS SN 5 e

[ T N TR N N G TR - T (Y N o T o T N T S e e - T U
o ~J O L b W R e D ND e =1 O th B W R — O

ensuing decade. During the three-year period that Watermaster allocated to the safe yield
process, Watermaster did not submit the WEI Report to the stakeholders until April 2, 2020
and then rushed its approval to the Watermaster Beard on May 22, 2020,

The opportunity for a meaningful dialogue about the accuracy of the amount of net
recharge and the proper Safe Yield has not been afforded to Chino and others. Furthermore,
Watermaster has refused to provide further analysis that would reveal the magnitude of the
error in the estimated net recharge of the basin that resulled from the use of a preferred
hydrological data set.

Thus, Chino requests the Court to remand the Safe Yield process, direct Watermaster
to produce an estimate of the Basin’s projected net recharge based on the Court ordered data,
provide Chino the information it has requested including access to the CVM, and instruct
Watermaster to engage Chino and the other Parties in a meaningful dialogue about the
accuracy of the basin’s net recharge and the proper Safe Yield prior to secking a court order
that would set the Safe Yield of the basin for the next decade.

1. WATERMASTER CURTAILED THE SAFE YIELD EVALUATION PROCESS

The record reveals thai Watermaster has controlled the entire process leading to its
recommendation to reset the Safe Yield amount from 135,000 afy to 131,000 afy.

Yet, Watermaster did not provide adequate time, information and opportunity to the
Partics to meaningfully participate in the Safe Yield evaluation process guaranteed by the
2017 Order. Paragraph 4.7 of Section A of Part Il of the Court’s Order assures the Pools are

granted “reasonable opportunity, no less frequently than annually, for peer review of the |

collection of data and the application of the data collected in regard to the activilies
described in Paragraphs 4.4, 4.5 and 4.6 above.” Paragraph 4.4 provides for the evaluation
of the Safe Yield pursuant to the methodology in the Reset Technical Memorandum based
upon long-term hydrology including data from 1921 and permits the incorporation of future

advances in  hydrological  science. Furthermore, the Reset Technical
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Memorandum provides for using “the groundwater flow model to redetermine the net
recharge to the Chino Basin” but imposes no limit on the number of times the model is used.
Watermaster did not provide adequate time to the Parties to the Judgment to fully and
fairly engage in the Safe Yield process required by the Court’s 2017 Order. With full
knowledge that the Court wanted to approve the Safe Yield by June 30, 2020, Watermaster
did not produce its engineer’s report with an estimated net recharge of the basin to the Parties

until April 2, 2020. The “2020 Safe Yield Recalculation Final Report” dated April 2, 2020

[ (“WEI Report”) was prepared by Watermaster’s engineer, Wildermuth Environmental, Inc.

Delivery of the WEI Report on such a late date in the process left insufficient time for the
Parties to consider its exiremely technical nature, to understand the process and data used to
arrive at an estimate of the net recharge of the basin, to seek clarification about the data and
process by which WEI made an estimaie of the net recharge of the basin, to model other
scenarios about the basin’s net recharge, to perform an uncertainty analysis, and to develop
recommendations for the proper Safe Yield amount,

After the release of the WEI Report, all of the members of the Appropriative Pool
including Chino, the Appropriative Pool’s consultant, Tom Harder, and the Appropriative
Pool’s general counsel, John Schatz, worked under the press of time to study the conients of
the WEI Report and met several times in April for that purpose. In an effort io catch up to
WEI, they developed a number of pertinent questions about the WEI Report. On April 23,
2020, Tom Harder submitted a 14-page letter with 89 comments that he developed in
consultation with the members of the Appropriative Pool including the comments developed
by Chino.

Next, without written responses to Tom Harder’s comments, Watermaster held a
workshop on April 29, 2020 about the WEI Report with the Parties to the Judgment. During
the workshop, Tom Harder, Eric Fordham, representatives of the State of California and
others asked questions about the WEI Report, the data and process used by WEI to produce
its one sole estimate of the basin’s net recharge and access to the CVM.

Afier the April 29, 2020 workshop, Monte Vista Water District submitted a letter
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dated April 30, 2020 to Jeff Pierson, Chair of the Watermaster Board requesting adequate
time and opportunity to review the WEI Report, to fully participate in the Safe Yield Reset
process, to submit policy-level considerations into the Safe Yield reset process and to have
the WEI Report “reframed as a presentation of technical information for use in the 2020 Safe
Yield Reset process, not as the completion of that process.” [Exhibit E, Kavounas
Declaration]. The request was not acted upon.

Then, on the evening of May 8, 2020, Watermaster posted responses to the comments
and requests in Tom Harder’s April 23, 2020 letier on Watermaster’s website. On the same
evening, Watermaster posted responses Lo the questions and requests from the April 29, 2020
workshop on Watermastets’ website.

However, Watermaster’s responses were insufficient and defensive on crucial issues.

For example, Watermaster denied access to the CVM. In Comment No 13, Rick
Rees, consultant for the State of California, and Marilyn Levine, attorney for the State of
California stated that they had not received the model files. Ms. Levin asked: “Will you be
releasing the model files that were requested?” Watermaster stated that it would not.

Then, Watermaster attempted to justify its refusal. In part, Watermaster wrote:

No. Watermaster will not be releasing the model files unless instructed by the

Court, Watermaster has a duty to administer the decree and has a responsibilily for

recalculating Safe Yield as described in the Judgment and in the Court’s Order of

April 28, 2017. The CVM is Watermaster’s proprietary model.

Release of the model could lead to parties and individuals changing inputs info
the model that enable advocacy to be injected into the modeling process.

The Parties are not disadvantaged by not having the model files.

Watermasier's assurances regarding transparency and open access are
butiressed by the Court’s oversight pursuant fo its continuing jurisdiction over Safe

Yield.

Watermaster’s refusal and justification lack merit and are defensive in nature.

Paragraph 4.4 of the 2017 Order and Method 4 of the Reset Technical Memorandum permit
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the Parties to access the model. Nothing therein grants exclusive control over the CVM to
anyone including Watermaster. Furthermore, it is readily apparent that the Court envisioned
an open dialogue among the stakeholders in the Basin to provide input on the seminal issue of
the basin’s Safe Yield. Allowing Watermaster to block the use of the CVM developed for
this purpose frustrates the Court’s greatet vision and intent.

After reading Watermaster’s responses to the comments, Chino realized Watermaster
was not going lo provide access io the CVM model that would enable Chino lo obiain and
offer alternatives about the projected net recharge of the basin and the Safe Yield. Thus,
Chino is left without any evidence to support or oppose the proposed amount of the Safe
Yield. For this reason, Chino submitted a letter dated May 21, 2020 to the Watermaster
Board explaining its inability to make a recommendation and preserving ils options for a
further dialogue about the Safe Yield. [Kavounas Declaration, Exhibit F.

The net result of the Watermaster controlled Safe Yield process is that neither Chino
nor any other Party has the capability of offering any evidentiary supported recommendation

about the basin’s net recharge nor the Safe Yield for the next decade.

1. WATERMASTER’S ENGINEER PRODUCED A BIASED ESTIMATE OF

THE BASIN’S NET RECHARGE

The declaration of Mark Wildermuth submitted with Watermaster’ Motion reveals that
he produced only one estimate of the net recharge of the Basin and he only tested that one
amount for undesirable results. Finding no undesirable result to the Basin for the net recharge
estimate of 131,000 AFY, he recommends that amount as the correct and only Safe Yield
amount for the basin.

We do not know what other estimates would be produced by the CVM — nor do we
know whether they too would show no undesirable result to the basin.

The idea of producing other estimates with the CVM is not even addressed. Thus, we
are left with onc estimate and prevented from determining whether the recommended

estimate is correct for the Basin. Watermaster’s refusal to allow the use of the
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CVM to produce other estimates of the Basin’s net recharge exacerbates its use of
unauthorized hydrological data that is biased toward a smaller net recharge.

Watermaster’s Engineer has used the CVM to produce an estimate of the Basin’s net
recharge that is not based on the long-term hydrology using data from 1921 to the present.
Instead, the current estimate from the CVM is based upon hydrology from 1950 to 2011.
[Paragraph 11, Wildermuth Declaration]. However, Part I, A, Section 4.4 at page 16 of the
Court’s 2017 Order compels the use of a different data set. It directs as follows:

“The reset will rely upon long-term hydrology and will include data from 1921 to

the date of the reset evaluation.”

The Order was not followed. This violation compels an estimate from the CVM based
upon the data required by the 2017 Order, as well as other scenarios and an uncettainty
analysis.

The 1950-2011 hydrological data used by the Watermaster Engineer is not the same as
the 1921-2019 hydrological data required by the 2017 Order. The suggestion that the
unauthorized hydrological data shows the same average precipitation as that of the required
hydrological data is misleading. Due to the nature of the precipitation during the 1950-2011
period, less water was absorbed by the basin. Thus, the use of that data causes the CVM to

calculate a smaller net recharge.

IV. CONCLUSION

The estimate of the basin’s net recharge and the recommended Safe Yield is based
upon a process that is flawed. It is flawed because only a single set of hydrological data was
used. It is flawed because the data set used was other than what the 2017 Order requires.

It is also flawed, because Watermaster has refused to provide Chino and others the
information they requested including access to the CVM, It is flawed, because Watermaster
has refused to permit the Parties to fairly and thoroughly present their views about the
estimate of the Basin’s net recharge and recommendations about the correct Safe Yield of the

Basin for the ensuing decade.
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Finally, it is flawed because Watermaster’s justification for refusing the Parties access
to the CVM demonstrates a distrust of the Parties’ intentions. Watermaster’s distrust emerges
from its response to Comment 13 by the State of California that, like Chino, requests access
to the CVM. Watermaster wrote:

Release of the model could lead to parties and individuals changing inpuls into the

model that enable advocacy to be injected into the modeling process.

Advocacy? Why that word? Does it reveal advocacy in the process to date?

Watermaster is mistaken. Chino and others seek the use of the CVM, for which they
have paid, for the sole purpose of examining and determining the correct amount of net
recharge of the Basin for the ensuing decade, Chino and others have a duty to their residents
and customers to set the Safe Yield correctly in order to assure them of the full benefit of the
Basin Water.

Given the failure to process the best evidence on the subject of the Safe Yield, Chino
asks the Court fo postpone its ruling and remand the process with appropriate guidance

including Chino’s suggestions.

Dated: June 15, 2020 JIIMMY L. GUTIERREZ LAW CORPORATION

By: ' /

7=
Br1c?
Attorney fof City of Chino
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On June 15, 2020 | served the following:

1. CITY OF CHINO’S OPPOSITION TO CHINO BASIN WATERMASTER’S MOTION
REGARDING 2020 SAFE YIELD RESET, AMENDMENT OF RESTATED JUDGMENT,
PARAGRAPH 6

/I X_/ BY MAIL: in said cause, by placing a true copy thereof enclosed with postage thereon fully
prepaid, for delivery by United States Postal Service mail at Rancho Cucamonga, California,
addresses as follows:

See attached service list: Mailing List 1

/_/ BY PERSONAL SERVICE: | caused such envelope to be delivered by hand to the addressee.

/__/ BY FACSIMILE: | transmitted said document by fax transmission from (909) 484-3890 to the fax
number(s) indicated. The transmission was reported as complete on the transmission report,
which was properly issued by the transmitting fax machine.

/X / BY ELECTRONIC MAIL: | transmitted notice of availability of electronic documents by electronic
transmission to the email address indicated. The transmission was reported as complete on the
transmission report, which was properly issued by the transmitting electronic mail device.

| declare under penalty of perjury under the laws of the State of California that the above is true and
correct.

Executed on June 15, 2020 in Rancho Cucamonga, California.

T~ o L'\( N

“By:[Janine Wilson
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