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) OPPOSITION TO AGRICULTURAL 
) POOL MOTION TO AMEND ITS 
j POOLING PLAN IN THE 
) JUDGMENT 
) 
) 
) 
) 

Hearing on Agricultural Pool Motion to 
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Monte Vista Water District ("Monte Vista") and City of Ontario ("Ontario"), who are 

2 members of the Appropriative Pool (collectively referred to as "Opposing AP Members"), 

3 hereby submit this opposition ("Opposition") to the Overlying (Agricultural) Pool's ("Ag 

4 Pool") Motion Regarding Amendment of Pooling Plan for the Overlying (Agricultural) Pool, 

5 Exhibit "F" of the Judgment ("Ag Pool Motion") because the Ag Pool: 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

(1) 

(2) 

(3) 

gave little to no notice to the Opposing AP Members regarding the proposed 

Judgement amendment, 

ignored the 'Watermaster Pool process', and 

the Ag Pool proposed Judgment amendment: 

(a) 

(b) 

(c) 

(d) 

violates Sections 4.4, 5.4, 8.3, and 10.14 of the Peace Agreement, 

amends the Peace Agreement, which requires mutual intent and writtyn 

consent of all parties to the Peace Agreement, 

eliminates a significant portion of the mutuality of obligation supporting 

the Peace Agreement, and 

does not accurately reflect the language of Section 5.4(a) agreed to by 

16 the parties to the Peace Agreement. 

17 Based on this Opposition, the Opposing AP Members respectfully ask this Court to deny the Ag 

18 Pool Motion; or, in the alternative, 'call a timeout' for a period of time sufficient to allow the 

19 Opposing AP Members (and other Appropriative Pool members) time to fully understand, 

20 discuss, and potentially respond to the proposed Ag Pool Judgment amendment and for the 

21 Watermaster process to be completed, including Advisory Committee and Watermaster Board 

22 consideration. 

23 In its Motion, the Ag Pool asserts that the purpose of the Judgment amendment is to: (1) 

24 "acknowledge and reflect the terms of the Peace Agreement", and (2) "conform to the policies 

25 and practices of the Pool". 1 [Mtn. at 4:20-21.] Specifically, and relevant to this Opposition, the 

26 
1 Contrary to this assertion, adding Section 5.4(a) of the Peace Agreement to its Pooling Plan can be done 

27 administratively by the Ag Pool without any actions by the Advisory Committee, Watermaster Board, or 
the Court. [Ag Pool Pooling Plan at ,-r 8.] However, the Ag Pool has chosen to amend the Judgment (Ag 

28 
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proposed amendment copied, some, but not all language from Section 5.4(a) of the Peace 

Agreement and pasted it into the Ag Pool Pooling Plan (i.e. the Judgment). 

More specifically, the highlighted language below identifies the language from Section 

5.4(a) that was selectively inserted into the Ag Pool proposed Judgment amendment whereas 

the un-highlighted identifies the language selectively omitted from the proposed Judgment 

amendment: 

During the terms of this Agreement, all assessments and expenses o 
the Agricultural Pool including those of the Agricultural Pool 
Committee shall be aid by the A ro riative Pool. This includes but 
is not limited to OBMP Assessments, assessments pursuant to 
Paragraphs 20, 21, 22, 30, 42, 51, 53,54 both General Administrative 
Expenses and Special Project Expenses, 55, and Exhibit F (Overlying 
Agricultural Pool Pooling Plan) of the Judgment except however in 
the event the total Agricultural Pool Production exceeds 414,000 acre­
feet in any five consecutive year period as defined in the Judgment, 
the Agricultural Pool shall be responsible for its Re lenishment 
obligation ursuant to Paragra h 45 of the Judgment. 

In addition, the proposed Judgment amendment omits the entire introductory language of 

Section 5.4. 

Below is the proposed Ag Pool Judgment amendment with the selected language from 

Section 5.4(a) highlighted for the Court' s convenience: 

::;...;5. Assessments. Pursuant to page 36, Section 5 .4(a) of the 
Peace Agreement, and for the term of same, all assessments and 
expenses of the Pool including those of the Agricultural Pool 
Committee shall be Qaid by the AQQropriative Pool. This includes but 
is not limited to replenishment obligations. However, in the event the 
total Agricultural Pool Production exceeds 414,000 acre-feet in any 
five consecutive year period as defined in the Judgment, the Pool shall 
be responsible for its replenishment obligation pursuant to Paragraph 
45 of the Judgment. A.J+-assessments in this pool pursuant to 
Paragraph 45 (whether for replenishment 'yva-ter cost or for pool 
administra-tion or the allocated share of \Va-termaster administration) 
shall be in an amount uniformly applicable to all production in the 
pool during the preceding year or calendar quarter. Provided, 
however, that the Agricultural Pool Committee, may recommend to 
the Court modification of the method of assessing pool members, 
inter se, if the same is necessary to attain legitimate basin 
management objectives, including water conservation and avoidance 
of undesirable socio-economic consequences. Any such modification 
shall be initiated and ratified by one of the following methods: 
[methods omitted from this Opposition]. 

Pool Pooling Plan) to allegedly reconcile language within its Rules and Regulations and Section 5.4(a) 
28 of the Peace Agreement - versus simply amending its Rules and Regulations. 
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A. The Ag Pool Failed to Provide Adequate Notice and Ignored the Watermaster Pool 

Process, Which is Critical to a Judgment Amendment That Will Impact the 

Appropriative Pool Just as Much, If Not More, Than the Ag Pool 

The Ag Pool provided inadequate notice for the Appropriative Pool to review, fully 

understand, and respond to the proposed Judgment amendment. Specifically, the amendment 

was introduced and approved at an Ag Pool meeting on October 1Oth and its Motion was filed 

21 days later on October 31st. [See Mtn. at 3:12-15; Egoscue Dec. at ,-r 6.] 

Also on October 1oth, the Judgment amendment was first introduced at an Appropriative 

Pool meeting. Having just seen the proposed amendment, the Appropriative Pool made it clear 

that it had no position at that time and reserved its comments. [See Mtn. at 3: 18-20; Egoscue 

Dec. at ,-r 9.] 

On October 17th, the Amendment was "reported by the WM General Manager to the 

Advisory Committee" and to the Watermaster Board on October 24th. [Mtn. at 4: 11-14; Egoscue 

Dec. at ,-r 12.] The Ag Pool Motion is silent as to what position, if any, was taken by either the 

Advisory Committee or the Watermaster Board.2 The Motion was filed October 31st. 

In addition to the lack of notice, the Ag Pool ignored the 'Watermaster Pool process' 

described in Section 10.14 of the Peace Agreement. Specifically, Section 10.14 states in relevant 

part: 

(a) Any amendments and/or changes to this Agreement must be 
in writing, signed by a duly authorized representative of the Parties 
hereto, and must expressly state the mutual intent of the Parties to 
amend this Agreement as set forth herein. . .. 
(b) The Parties hereby agree that no amendments and/or changes 
may be made to this Agreement without the express written 
approval of each Party to this Agreement, provided that upon 
request, no such approval shall be unreasonably withheld. 

The Ag Pool chose not to obtain written consent of the parties to the Peace Agreement 

and subsequently failed to obtain their mutual intent since there is no mutual consideration in 

the proposed Judgment amendment. This lack of mutual intent and written consent is critical to 

2 Notably, the Overlying (Non-Agricultural) Pool approved the proposed Judgment Amendment at its 
28 October lOth meeting. [Ag Mtn. at 3:17-18; Egoscue Dec. at, 8.] 
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a Judgment amendment (such as this) that will impact the Appropriative Pool just as much, if 

2 not more, than the Ag Pool.3 

3 Accordingly, the Opposing AP Members respectfully ask this Court to deny the Ag Pool 

4 Motion; or, in the alternative, 'call a timeout' for a period of time to allow the Appropriative 

5 Pool and its members time to fully understand, discuss, and potentially respond to the proposed 

6 Ag Pool Judgment amendment. The bases for the Opposing AP Members potential response 

7 are provided next. 

8 B. The Ag Pool Proposed Amendment (1) Violates Sections 4.4, 5.4, 8.3, and 10.14 of 

9 the Peace Agreement, (2) Amends the Peace Agreement, Which Requires Mutual 

10 Intent and Written Consent of all Parties to the Peace Agreement, and (3) 

11 Eliminates the Mutuality of Obligation Supporting the Peace Agreement 

12 Contrary to the Ag Pool's assertion that the "Peace Agreement was an agreement 

13 between the Parties to the Judgment", the Agreement was not an agreement among Parties to 

14 the Judgment; rather, it was an agreement among the parties to the Peace Agreement only. [Mtn 

15 at p.4, lines 26-27.] Specifically, the Peace Agreement was a settlement agreement among 

16 disputing parties, not a settlement among all Parties to the Judgment. 

17 Section 4.4 of the Peace Agreement is titled "Consent to Specified Changes to the 

18 Judgment" and states that "[ e ]ach Party consents to the following modifications to the 

19 Judgment." There are three, and only three, modifications listed, and the addition of Section 

20 5.4(a) of the Peace Agreement to the Judgment is not one of those modifications. 

21 Accordingly, the Ag Pool's addition of Section 5.4(a) to the list of Judgment changes in 

22 Section 4.4 of the Peace Agreement is an amendment to the Peace Agreement. As quoted above, 

23 Section 10.14 of the Agreement provides the requirements to amend the Peace Agreement, 

24 which are 'expressly stated mutual intent', and 'written consent', of the parties to the Peace 

25 

26 3 In addition to Section 10.14 of the Peace Agreement, Paragraph 38(a) of the Judgment establishes 
criteria for pool notifications to other pools regarding recommended Watermaster actions. While Ag 

27 Pool's proposed Judgment Amendment is a Pool action and not a Watermaster action, paragraph 38(a) 
establishes an expectation of notification and stakeholder participation, particularly of actions such as 

28 this one that directly impacts another pool (i.e. the Appropriative Pool). 
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Agreement. [Peace I at§ 10.14(a) and (b).] 

2 In addition, Section 10.14 memorialized the parties' recognition "that the terms and 

3 conditions of this Agreement ... have been arrived at through the collective negotiations bv 

4 the Parties." [Peace I at § 10.14(a); emphasis added.] The Ag Pool's attempt to hard-wire 

5 Section 5.4(a) into the Judgment violates this language in section 10.14, which recognized that 

6 the Agreement is a result of "collective negotiations by the Parties" and any amendment to the 

7 Agreement requires the same Watermaster Pool negotiation process. 

8 This is supported by the introductory language in Section 5.4 (not included in the Ag 

9 Pool Motion or proposed amendment), which states that "the Parties expressly consent to 

10 Watermaster' s performance of the following actions, programs or procedures regarding 

11 Assessments." The Peace Agreement defines "Parties" as parties to this Agreement- not to the 

12 Judgment. [Peace Agreement at Sec. 1(gg).] In other words, Section 5.4(a) is the product of a 

13 negotiation among the parties to the Peace Agreement, not all Parties to the Judgment. 

14 Section 5.4(a) is part of the consideration in the Peace Agreement with interdependent 

15 rights and obligations among the parties to the Agreement. Pulling Section 5.4.(a) out of the 

16 Peace Agreement and hard-wiring it into the Judgment eliminates this interdependency and 

17 mutual intent and, in the hierarchy of Watermaster enforcement documents, 4 elevates Section 

18 5.4(a) from the Peace Agreement to the Judgment. 

19 This, in addition to amending Section 4.4, is a premature attempt to dictate modified 

20 terms for any extension of the Peace Agreement under Section 8.3 of the Agreement. 

21 Specifically, Section 8.3 of the Peace Agreement states in relevant part: "Meet and Confer. The 

22 Parties agree to meet and confer during the 25th year of this Agreement to discuss any new or 

23 modified terms which may be requested or required by each Party in order to continue the term 

24 of this Agreement." This attempt is premature because the 'meet and confer' provision in 

25 Section 8.3 does not occur before the 25th year of the Peace Agreement, which is 2025. 

26 In addition, by hard-wiring portions of Section 5 .4( a) into the Judgment and omitting the 

27 

28 
4 The hierarchy from highest to lowest is the Judgment, Comi Approved Management Agreements 
(including the Peace Agreement), and Rules and Regulations. 
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introductory language of Section 5.4, the Appropriative Pool may become responsible for Ag 

2 Pool expenses not contemplated in the Peace Agreement (such as Ag Pool Consultants or other 

3 discretionary expenses not approved through the W atermaster budget process or not consistent 

4 with the Judgement paragraphs referenced in Section 5.4(a)). The proposed Ag Pool amendment 

5 would validate a blank check for Ag Pool expenses. 

6 Lastly, if the Ag Pool hard-wires Section 5.4(a) into the Judgment and a dispute over 

7 expenses occurs thereafter, the Appropriative Pool is now forced to litigate the dispute in court 

8 versus attempting to resolve the dispute among the Peace Agreement parties through dispute 

9 resolution as contemplated by Section 9 of the Peace Agreement.5 This is another piece of 

10 consideration torn away by this seemingly innocuous Amendment to the Ag Pool Pooling Plan. 

11 It is quite clear that amending the Judgment to hard-wire Section 5.4.(a) violates Sections 

12 4.4, 5.4, 8.3, and 10.14 of the Peace Agreement. A Judgment amendment to incorporate any 

13 provision within the Peace Agreement, other than those provisions listed in Section 4.4, requires 

14 an amendment to the Peace Agreement, which requires both mutual intent and written consent 

15 of all Parties to the Peace Agreement. The Ag Pool has ignored both requirements, and both 

16 requirements are critical to a Judgment Amendment (such as this) that will impact the 

17 Appropriative Pool just as much, if not more, than the Ag Pool. 

18 c. Conclusion 

19 Based on the foregoing, the Opposing AP Members respectfully ask this Court to deny 

20 the Ag Pool Motion; or, in the alternative, 'call a timeout' for a period of time sufficient to allow 

21 the Appropriative Pool and its members, as well as the Advisory Committee and Watermaster, 

22 time to fully understand, discuss, and potentially respond to the proposed Ag Pool Judgment 

23 Amendment. In addition, Section 9 of the Peace Agreement provides for a dispute resolution 

24 when there is a "default" or "exclusion" by any party to the Agreement. During a timeout, the 

25 Court may order the two Pools to meet and confer under Section 9. If the Ag Pool Motion truly 

26 is intended to "update" and "conform", no prejudice will befall the Ag Pool during this 

27 
5 Section 9 of the Peace Agreement provides for a dispute resolution when there is a "default" or 

28 "exclusion" by any patiy to the Agreement. 
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timeout/continuance. 
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Dated: December 2, 2019 

By: L£~ 
Arthilr o. Kidman 
Andrew B. Gagen 
Attorneys for MONTE VISTA 

WATER DISTRICT 

NOSSMANLLP 

~ 

By: \ ----- -
Fredeffc A. Fudacz 
Gina R. Nicholls 
Attorneys for CITY OF ONTARIO 
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CHINO BASIN WATERMASTER 
Case No. RCVRS 51010 

Chino Basin Municipal Water District v. City of Chino, et al. 

PROOF OF SERVICE 

I declare that: 

I am employed in the County of San Bernardino, California. I am over the age of 18 years and not a party 
to the within action. My business address is Chino Basin Watermaster, 9641 San Bernardino Road, 
Rancho Cucamonga, California 91730; telephone (909) 484-3888. 

On December 2, 2019 served the following: 

1. MONTE VISTA WATER DISTRICT AND CITY OF ONTARIO'S OPPOSITION TO 
AGRICULTURAL POOL MOTION TO AMEND ITS POOLING PLAN IN THE JUDGMENT 

IX..,/ BY MAIL: in said cause, by placing a true copy thereof enclosed with postage thereon fully 
prepaid, for delivery by United States Postal Service mail at Rancho Cucamonga, California, 
addresses as follows: 
See attached service list: Mailing List 1 

1_1 BY PERSONAL SERVICE: I caused such envelope to be delivered by hand to the addressee. 

/_/ BY FACSIMILE: I transmitted said document by fax transmission from (909) 484-3890 to the fax 
number(s) indicated. The transmission was reported as complete on the transmission report, 
which was properly issued by the transmitting fax machine. 

I X I BY ELECTRONIC MAIL: I transmitted notice of availability of electronic documents by electronic 
transmission to the email address indicated. The transmission was reported as complete on the 
transmission report, which was properly issued by the transmitting electronic mail device. 

I declare under penalty of perjury under the laws of the State of California that the above is true and 
correct. 

Executed on December 2, 2019 in Rancho Cucamonga, California. 

By: Camille Gregory 
Chino Basm Watermaster 
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