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SUPERIOR COURT OF THE STATE OF CALIFORNIA 

IN AND FOR THE COUNTY OF SAN BERNARDINO 

10 
CHINO BASIN MUNICIPAL WATER 

11 DISTRICT 

12 Plaintiff, 
vs. 

13 

14 CITY OF CHINO, et al., 

15 Defendants. 

16 

17 

18 

19 

) 
) 
) 
) 
) 

Case No. RCV 51010 

Assigned For All Purposes to: 
Hon. Standford E. Reichert 

) MONTE VISTA WATER 
) DISTRICT,S REPLY TO THE 
) AGRICULTURAL POOL'S 
~ OPPOSITION TO MONTE VISTA'S 
) EXPARTEAPPLICATION 
) 
) 
) 
) 
) 

Continued Hearing on Application: 
Date: February 20,2019 
Time: 1 :30 p.m. 
Department: S35 

20 Defendant and Appellant Monte Vista Water District ("Monte Vista") replies to the 

21 Agricultural Pool's ("Ag Pool's") Opposition to Monte Vista's Ex Parte Application. 

22 I. In Violation of Section 916 and Both This Court and The Court of Appeal 

23 Orders, Watermaster Moves This Court For an Order to Enforce 3 

24 Specific Pages (Pages 15-18) Within This Court's 2017 Order. 

25 "It is the general rule that a perfected appeal divests the trial court of further 

26 jurisdiction as to all questions, affecting the validity of the ... order appealed from, and the 

27 trial court during that period has no power to amend", correct, or enforce the order. [Huskey v. 

28 Berini (1955) 135 Cal.App.2d 613, 617; citation omitted; see Code Civ. Proc. § 916(a).] "The 
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effect of an appeal is to remove the subject matter of the appeal from the jurisdiction of the 

trial court." [Gantner v. Gantner (1952) 38 Cal.2d 691, 692, aff'd, (1952) 39 Cal.2d 272; 

citations omitted; citing to CCP § 946, repealed and replaced by CCP § 916; emphasis added.] 

The "loss of jurisdiction is so complete that even the consent of the parties (cannot] 

reinvest the superior court with jurisdiction over the subject matter of the appeal." [Huskey, 

38 Cal.2d at 616; citation omitted; discussing CCP § 946, repealed and replaced by CCP § 

916; emphasis added.] 

The Ag Pool erroneously asserts that "[n]either the appeal nor the limited remand strips 

this Court of its jurisdiction, power and authority to hear matters contained in the [Restated] 

Judgment" and "this Court may continue to hear motions from the Watermaster, and the Pools 

and the parties, on matters contained in the Judgment." [Ag Opp. at 5:1-3 and 13-14; citation 

omitted; emphasis added.] First, that's exactly what the perfecting of an appeal does - it strips 

(or divests) this Court of its jurisdiction, power and authority to hear matters contained in the 

Restated Judgment that are the subject matter of the order appealed from, i.e. this Court's 

2017 Order. [Code Civ. Proc. § 916(a); see Huskey, 38 Cal.2d at 617.] 

Second, 'yes, 'J this Court may continue to hear motions on matters contained in the 

Restated Judgment like it did on December 28th when it heard Watermaster's (1) Motion for 

Court Approval of2018 Recharge Master Plan Update, Request for Court to Receive and File 

Watermaster Semi-Annual OBMP Status Reports, and (2) Motion for Court to Re-Appoint 

Nine-Member Watermaster Board for a Further Five-Year Term. This Court may continue to 

hear such motions and any other motion by Watermaster, the Pools, or the parties so long as 

the motion does not move this Court to enforce the 2017 Order or any "matters embraced 

therein or affected thereby". [Code Civ. Proc. § 916(a).] 

Similar to above, the Ag Pool (and Watermaster) takes the position that this Court's 'ex 

parte order' "does not include an order precluding the filing of any other motion." [Ag Opp. at 

4:7; and 5:8-11; see also Watermaster Opp. at 5:11-13.] No it does not; nor does it need to 

because the context in which the 'ex parte order' was issued is Section 916, which stays the 
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proceedings in this Court upon the order appealed from (i.e. the 2017 Order). This Court does 

not have subject matter jurisdiction to hear any other motion if the subject matter of such a 

motion is embraced in or affected by the 2017 Order. [See Code Civ. Proc. § 916(a).] 

In flagrant violation of Section 916 and both this Court and the Court of Appeal orders, 

Watennaster moves this Court for an order to enforce 3 specific pages (pages 15-18) within 

this Court's 2017 Order. [See Watermaster Notice ofMtn. at 1:4-5 and 8-9; Watermaster Mtn. 

at 5:22-26; 8:3- 9:2; 10:1-10 and 14-15; and 13:20- 14:2.] Under Section 916, this Court 

lacks subject matter jurisdiction to enforce any pages within its 2017 Order while it's on 

appeal. 

II. Watermaster's Pretext that it Cannot Implement the 2018 Amendments 

and the Ag Pool's Position to Withhold its Approval Unless This Court 

Enforces Pages 15-18 in its 2017 Order Do not Supersede Section 916 and 

Both the Court of Appeal and this Court's Order. 

The purpose of Section 916 is ''to protect the appellate court's jurisdiction by 

preserving the status quo until the appeal is decided. The [automatic stay] prevents the trial 

court from rendering an appeal futile by altering the appealed judgment or order by conducting 

other proceedings that may affect it." [Varian Medical Systems, Inc. v. Delfino (2005) 35 

Ca1.4th 180, 189; citation omitted; brackets in original.] 

The Ag Pool asserts that the "Appeal Parties Motion [cannot] be implemented by 

Watermaster without the provisions of the Watennaster Motion ... to recalculate Safe Yield 

in the manner expressly approved by the Court on pages 15-18 ofthe Court'sApril28, 2017 

Order." [ Ag Opp. at 7:1 0-15; citation omitted; emphasis added.] But such provisions and 

Court order would render Monte Vista's appeal futile by conducting proceedings 

(Watennaster's Motion) that enforce 3 pages of this Court's 2017 Order while it's on appeal. 

[See Delfino, 35 Cal.4th at 189.] Similarly, the Ag Pool has taken the position to withhold its 

approval of the 2018 Amendments unless this Court enforcing pages 15-18 of its 2017 Order, 

but such a position does not supersede Section 916 and this Court and the Court of Appeal 
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orders. [See Ag. Opp. at 3:25-26; 8:7-11.] 

Contrary to Ag Pool's position, the 2018 Amendments propose to change the Peace 

Agreement by reallocating "Safe Yield not Produced by the Agricultural Pool to the 

Appropriative Pool on an annual basis ... after all the land use conversions are satisfied". 

[The 2018 Amendments are attached as Exh. A to Ag Opp., Egoscue Dec., Exh. G; emphasis 

added.] That is the only proposed change to the Peace Agreement -to reallocate unused Ag 

rights to the members of the Appropriative Pool. 

Although the Ag Pool accurately paraphrases the Peace Agreement, which states that 

the Agreement may not be amended and/or changed "without the express written approval of 

each Party to [the] Agreement" including the Ag Pool, the Agreement also states that "such 

approval shall not be unreasonably withheld." [Peace Agreement, ~ I 0 .14(b ); emphasis 

added.] According to this emphasized language, the Ag Pool may not rely on Paragraph 10.14 

to arbitrarily withhold its approval of the 2018 Amendments. Instead, the Ag Pool must 

reasonably justify its 'withheld approval' of the proposed amendment to the Peace Agreement. 

Such reasonable justification will be difficult to articulate since the proposed amendment to 

the Peace Agreement simply reallocates unused Ag Pool rights among the Appropriative Pool 

members. 

III. This Court's 2017 Order is Automatically Stayed Under Both Section 916 

of the Code of Civil Procedure and Paragraph 31 of the Restated 

Judgment 

In two sentences the Ag Pool erroneously asserts that this Court's 2017 Order "is a 

prohibitory injunction is self-executing and is not stayed by an appeal" and Paragraph 31 of 

the Judgment does not apply to the 2017 Order. [Ag Opp. at 5:20-25; citation omitted.] To be 

equally brief: For a detailed discussion regarding both the mandatory (not prohibitory) effect 

ofthis Court's 2017 Order and applicability of Paragraph 31(e), Monte Vista invites this Court 

to review Appellant's Motion to Confrrm the Stay, filed August 10,2017. 

II 
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IV. This Court Considered The Court of Appeal's Jurisdiction When It Took 

The Ag Pool's Petition Off Calendar 

Contrary to Ag Pool's assertion, Monte Vista did not misrepresent this Court's 

reasoning for taking the Ag Pool's Petition off calendar. During this Court's explanation for 

why it did so, this Court provided two reasons regarding lack of urgency, but added a third 

when it stated: ''there's also a question-- a serious question in the Court's mind with respect to 

how [the Ag Pool's] writ would fit in with the Court of Appeal decisions and jurisdiction." 

[Ag Opp., Egoscue Dec., Exh. C, 15:6-9.] 

Consistent with Monte Vista's initial representation, this Court considered the Court of 

Appeal's jurisdiction when this Court took the Ag Pool's Petition off calendar. For the same 

reason, Monte Vista requests that this Court issue an order either to take Watermaster' s 

Motion off calendar or strike Watermaster' s request in its Motion for this Court to enforce 

pages 15-18 ofthis Court's 2017 Order. 

V. Monte Vista Has Demonstrated Good Cause for This Court to Grant Relief 

on an Ex Parte Basis 

Ag Pool erroneously asserts that Monte Vista did not demonstrate irreparable harm. 

[Opp. at 6:12-15, 8:13-16.] In addition to the good cause for ex parte relief, including 

irreparable harm and prejudice to Monte Vista described on pages 4w6 of Monte Vista's 

Application, good cause exists because, as stated in Watennaster's Motion, "Watermaster has 

already begun the process of the next Safe Yield reset ... and the Court's confirmation that 

Watermaster should proceed in compliance with pages 15-18 of the Court's April28, 2017 

Order will provide clarity and certainty for that process." [Watennaster Mtn. at 8:20-24; 

citation omitted; emphasis added.] The additional irreparable harm to Monte Vista is that 

Watennaster's actions to begin the Safe Yield reset process for 2020, which is the primary 

subject matter of pages 15-18 of this Court's 2017 Order, will moot Monte Vista's rights on 

appeal, which is a hann that cannot be undone. 

II 
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VI. Prayer for Relief 

Monte Vista respectfully requests that the Court protect the appellate court's 

jurisdiction and preserve the status quo by issuing an order either to take Watennaster's 

Motion, in its entirety, off calendar, or to strike Watermaster's request in its Motion for this 

Court to enforce pages 15-18 of this Court's 2017 Order, or stay both the entire briefing 

schedule and March 15th hearing in this Court's 'ex parte order' dated December 28, 2018, 

until the Court of Appeal responds to Watermaster's violation of its November 6th 'order for 

limited remand'. 

Dated: February 7, 2019 KIDMAN GAGEN LAW LLP 

By: ~ ~ ArtlffuO~chr:.~ 
Andrew B. Gage 
Attorneys for Defendant, 
MONTE VISTA WATER DISTRICT 
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CHINO BASIN WATERMASTER 
Case No. RCVRS 51010 

Chino Basin Municipal Water District v. City of Chino, et al. 

PROOF OF SERVICE 

I declare that: 

I am employed in the County of San Bernardino, California. I am over the age of 18 years and not a party 
to the within action. My business address is Chino Basin Watermaster, 9641 San Bernardino Road, 
Rancho Cucamonga, California 91730; telephone (909) 484-3888. 

On February 7, 2019 served the following : 

1. MONTE VISTA WATER DISTRICT'S REPLY TO THE AGRICULTURAL POOL'S 
OPPOSITION TO MONTE VISTA'S EX PARTE APPLICATION 

ILl BY MAIL: in said cause, by placing a true copy thereof enclosed with postage thereon fully 
prepaid, for delivery by United States Postal Service mail at Rancho Cucamonga, California, 
addresses as follows: 
See attached service list: Mailing List 1 

1_1 BY PERSONAL SERVICE: I caused such envelope to be delivered by hand to the addressee. 

1_1 BY FACSIMILE: I transmitted said document by fax transmission from (909) 484-3890 to the fax 
number(s) indicated. The transmission was reported as complete on the transmission report, 
which was properly issued by the transmitting fax machine. 

I X I BY ELECTRONIC MAIL: I transmitted notice of availability of electronic documents by electronic 
transmission to the email address indicated. The transmission was reported as complete on the 
transmission report, which was properly issued by the transmitting electronic mail device. 

I declare under penalty of perjury under the laws of the State of California that the above is true and 
correct. 

Executed on February 7, 2019 in Rancho Cucamonga, California. 

By:~ 
Chino Basin Watermaster 
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