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KIDMAN LAW LLP Fee Exempt Per Gov. Code § 6103
2030 Main Street, Suite 1300

Irvine, CA 92614

Telephone: (714) 755-3100

Facsimile: (714) 755-3110

agagen@kidmanlaw.com

ARTHUR G. KIDMAN, CAL. BAR NO. 61719
ANDREW B. GAGEN, CAL. BAR NO. 212257

Attorneys for Defendant, MONTE VISTA WATER DISTRICT

SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF SAN BERNARDINO

Case No. RCV 51010
CHINO BASIN MUNICIPAL WATER

DISTRICT Assigned For All Purposes to:

Hon. Standford E. Reichert

Plaintiff,
Vvs. RESPONDING AP MEMBERS
REPLY TO OPPOSITION BRIEFS
RE REVISED TENTATIVE ORDER
RE WATERMASTER’S MOTION RE
2015 SAFE YIELD RESET

AGREEMENT

CITY OF CHINO, et al.,

Defendants.

Hearing on Motion:
Date: April 28, 2017
Time: 1:30 p.m.
Department: S35
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This Reply to the opposition and response briefs filed by Watermaster, Jurupa
Community Services District, and the Cities of Chino and Ontario (generally referred to as
“Opposing Briefs”) is submitted on behalf of the following members of the Appropriative Pool
(collectively referred to as “Responding AP Members™):

1. Monte Vista Water District;
2. Cucamonga Valley Water District;

3. City of Pomona; and
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4. City of Upland.
There are several arguments common to two or more of the Opposing Briefs. Responding AP
Members will briefly respond to each argument.
I DESALTER-INDUCED RECHARGE IS NOT PART OF SAFE YIELD SO IT

CANNOT BE “SEQUESTERED” FROM SAFE YIELD.

Contrary to the Opposing Briefs, Desalter-Induced Recharge is nof part of Safe Yield
so it cannot be “sequestered” from Safe Yield. [See WM Brief at 2:18-21; Jurupa Brief at 2:6-
17; and Ontario Brief at 3:23-27.] In support of this argument, the Opposing Briefs assert that
“Safe Yield” includes all inputs/outputs to/from the Basin. [WM Brief at 2:7-10, citing
Wildermuth Dec. at § 3; Ontario Brief at 3:9-14, citation omitted.] This assertion is wrong
under the Judgment, CAMA, and the Court’s Revised Proposed Order because it disregards an
important exclusion from the definition of “Safe Yield”, which is that stored water and
replenishment water are excluded from Safe Yield. [Judgment at § 4(x).] Since certain
sources of water to the Basin are excluded from the definition of “Safe Yield”, then Safe Yield
does not include all inputs to the Basin.

As this Court’s Revised Proposed Order correctly explains: “Water produced/pumped
by the Desalters is New Yield and sourced by induced recharge and overdraft. As New Yield,
water pumped by the Desalters is not Safe Yield or Safe Operating Yield.” [Rev. Prop. Order
at 38:14-27; see id. at 35: 10-13.]

The newly proposed “sequestration” accounting to reset Safe Yield at 135,000 AFY by
first adding and then subtracting (“sequestering™) Desalter-Induced Recharge to and from Safe
Yield is an accounting construct that the Court’s Revised Proposed Order correctly finds to
contradict Peace I and Peace II. [Rev. Prop. Order at 56:13-20.] Under Paragraph 7.1 of

Peace II, Desalter-Induced Recharge is dedicated to replenish Desalter overproduction for the
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initial term of Peace I. Therefore, as replenishment water, Desalter-Induced Recharge is

categorically distinct from Safe Yield [Judgment at § 4(x)], and because Watermaster’s

proposed Safe Yield of 135,000 AFY includes Desalter-Induced Recharge (e.g. 20,000 AFY),
the Safe Yield calculation categorically must exclude Desalter-Induced Recharge and be reset

at 115,000 AFY. [See Peace IT1atq 7.1.]

II. PEACE II IS UNAMBIGUOUS SO THE COURT SHOULD NOT ENGAGE IN
CONTRACT INTERPRETATION BY ADOPTING THE PROPOSED
“SEQUESTRATION” ACCOUNTING.

The newly proposed “sequestration” accounting is an attempt to interpret Peace II,

which is a Court approved contract. [See WM Brief at 2:18-21; see also Jurupa Brief at 2:6-

17; and Ontario Brief at 3:23-27.] Contract language warrants interpretation by a Court only if

the language is ambiguous. As the California Supreme Court stated:

Under statutory rules of contract interpretation, the mutual
intention of the parties at the time the contract is formed governs
interpretation. Such intent is to be inferred, if possible, solely from
the written provisions of the contract. The ‘clear and explicit’
meaning of these provisions, interpreted in their ‘ordinary and
popular sense,” unless ‘used by the parties in a technical sense or a
special meaning is given to them by usage,” controls judicial
interpretation. Thus, if the meaning a layperson would ascribe to
contract language is not ambiguous, we apply that meaning.
[Santisas v. Goodin (1998) 17 Cal.4th 599, 608, internal citations
omitted.]

Here, Paragraph 7.1 of Peace Il unambiguously states that: “For the initial term of the

Peace Agreement, neither Watermaster nor the Parties will request the Safe Yield be

recalculated in a manner that incorporates New Yield attributable to the Desalters into the

determination of Safe Yield ....” [Peace Il at§ 7.1.]

Peace II is unambiguous so the Court should not adopt the “sequestration” accounting

interpretation of Paragraph 7.1 as asserted in the Opposing Briefs. In addition, as discussed
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next, the Opposing Briefs invite the Court to engage in accounting interpretations as part of

Safe Yield reset, which is contrary to the Court’s Revised Proposed Order.

III. CONTRARY TO THE COURT’S REVISED PROPOSED ORDER, THE
OPPOSING BRIEFS INVITE THE COURT TO ENGAGE IN AN
ACCOUNTING CONSTRUCT OF ITS ORDER.

Contrary to the Court’s Revised Proposed Order, the Opposing Briefs attempt to
engage this Court in an accounting construct regarding an alleged harm. [See Ontario Brief at
5:27 — 6:3; Chino Brief at 5:6-11; see Jurupa Brief at 2:1-4.] However, the Court’s Revised
Proposed Order expressly states that the Court will not “speculate on the practical effect of its
legal orders,” such as the “harm” alleged in the Opposing Briefs. [See Rev. Prop. Order at 5 of
10:3-9; see also 3 of 10:20-25; 4 of 10:18-23; and 9 of 10:24-26.] “[U]nless assisted by a
special referee, [the Court] will not engage [in] determining the practical impact of its orders.”
[1d. at 5 of 10:5-7.]

In addition, the Court’s Revised Proposed Order repeatedly states that it “does not need
any further clarification or accounting for the reasons set forth in the revised proposed order.”
[Zd. at 4 of 10:11-13 and 15-16.] “[I]t would be Watermaster to provide clarification by
accounting for the financial and physical consequences of the entire tentative order, not court
to do so.” [Id. at7 of 10:11-13.]

Accordingly, the Court may disregard the Opposing Briefs’ attempt to engage an
accounting construct — particularly one that attempts to circumvent the Court’s intended ruling
that Desalter-Induced Recharge is not to be included in the recalculation of Safe Yield. If the
Court is inclined to engage the practical impacts of its Revised Proposed Order, then
Responding AP Members briefly respond as follows: Responding AP Members’ solution to

reset Safe Yield to 115,000 AFY adheres to and is consistent with the definitions of “Safe
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Yield” in Paragraph 4(x) of the Judgment, “New Yield” in Paragraph 1.1(aa) of the Peace
Agreement, and Paragraph 7.1 of Peace II. It also protects the priorities for allocation of
unproduced Agricultural Pool water set forth in Paragraph 10(a) of Exhibit H to the Judgment.
IV. RESETTING SAFE YIELD TO 115,000 AFY IS SUPPORTED BY

WATERMASTER’S TECHNICAL RECORD.

Contrary to the Opposing Briefs, resetting Safe Yield to 115,000 AFY is supported by
Watermaster’s technical record. [See Ontario Brief at 6:4-5; see WM Brief at 2:10-11.] The
technical basis is set forth in WEI’s declaration in which Mark Wildermuth declared: “My
estimate of Safe Yield considered recharge from all inputs into the Basin, inclusive of inflow
from the Santa Ana River that is attributable to the operation of the Chino Basin Desalters.”
[Wildermuth Dec. at q 3 attached to Watermaster’s Response to February 22, 2017 Order;
emphasis added.]

V. THE RESPONDING AP MEMBERS PRIOR SUPPORT OF THE 2015 SYRA

DOES NOT BIND THEM TO THE 135,000 AFY SAFE YIELD RESET.

The Opposing Briefs suggest that the Responding AP Members prior support of the
Safe Yield reset at 135,000 AFY under SYRA precludes them from currently supporting a
Safe Yield reset at 115,000 AFY. [See Jurupa Brief at 1:22-26; Ontario Brief at 6:15-18; and
Chino Brief at 3:13-25.] However, Responding AP Members previously supported an
integrated settlement of numerous issues, reached after extensive negotiations. Responding
AP Members agreed to SYRA as a whole, but the Court declined to enforce SYRA as whole.

The parties’ obligations under SYRA were subject to certain conditions precedent,
including a court order directing “Watermaster to proceed in accordance with the terms of
[SYRA] as embodied in Resolution 2015-06.” [SYRA, § 2.1(b)(iii) at p. 7.] The Court

declined to issue this order, and instead stated that “[e]xcept for the Safe Yield reset to 135,000

-5-

RESPONDING AP MEMBERS REPLY TO OPPOSITION BRIEFS RE SYRA




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

AFY, . .. the court has ruled that rno part of SYRA will be enforced.” [Rev. Prop. Order at 7 of
10:20-21; emphasis added.] The Court also asked Watermaster and the parties for additional
briefing regarding the relationship between Safe Yield reset at 135,000 AFY and New Yield
under Paragraph 7.1 of Peace II. [Rev. Prop. Order at 8 of 10:21-28.]

Since SYRA will not be enforced and additional briefing is ongoing, Responding AP
Members are not bound by SYRA or their prior support of resetting Safe Yield at 135,000
AFY. Without SYRA’s preconditions and accounting provisions, the Responding AP
Members must fall back on the Judgment and CAMA, as the Court has done. The newly
proposed “sequestration” accounting contradicts the Judgment, CAMA, and the Court’s
intended rulings; whereas, Responding AP Members’ position to reset Safe Yield at 115,000
AFY is consistent with the unambiguous language of the Judgment, CAMA, and the Court’s
intended rulings.

VI. THE COURT HAS HISTORICALLY APPOINTED, AND SHOULD ONCE
AGAIN APPOINT, A SPECIAL REFEREE TO ASSIST THE COURT,
WATERMASTER, AND PARTIES WITH THE EFFECT OF ITS INTENDED
RULINGS.

Contrary to the Opposing Briefs, this Court should appoint a special referee. [See
Ontario Brief at 6:19 - 7:4; and Chino Brief at 6:1 —5:1.] The Court’s Revised Proposed
Order repeatedly offers to appoint a special referee “[i]f Watermaster and the parties wish to
engage the Court on specific physical consequences of the Court’s order” or the “practical
effect of its rulings.” [Rev. Prop. Order at 3:20-25; see 4:18-23 and 5:4-9.] The parties are
still struggling with the physical, practical, and economic impacts of the Court’s Revised
Proposed Order as evidenced by their Opposing Briefs, particularly their attempt to engage the

accounting construct as discussed above.
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Ontario’s brief asserts that Responding AP Members have not identified issues to
support the appointment of a special referee, but the Court did not precondition its offer on the
identification of issues. [See Ontario Brief at 6:19-24.] Notably, Ontario “reserve[d] its right
to advocate for the appointment of a special referee in the future if circumstances warrant.”
[1d. at 7:2-4.]

Chino’s brief objected to the appointment of a special referee because the Responding
AP Members did not file a written motion or identify questions of fact under Section 639 of
the Code of Civil Procedure. [Chino Brief at 4:4-15.] Again, however, the Court did not
precondition its offer upon compliance with statutory requirements, including a noticed
motion, in order to appoint a special referee. Watermaster and the parties are still struggling
with the physical, practical, and economic impacts of the Court’s intended rulings and the
Court has recognized that a special referee is needed to engage these impacts.

Historically, a special referee was instrumental in finalizing both the Optimum Basin
Management Plan and certain Peace II conditions that were approved by the Court. The
Orders implementing the Judgment and Physical Solution have been, and will continue to be,
predicated on technical and “non-legal” determinations, which is why this Court should
consider appointing a special referee if the Court is not inclined to engage such determinations.
Such an appointment is consistent with the ongoing implementation of the Judgment and
Physical Solution of this case. [Judgment, {{ 39, 40.]

Similar to Ontario, Chino “may be open to a special referee depending on the factual
questions to be submitted” for the referee’s determination. [/d. at 6:1 —5:1.] The Responding
AP Members have already accepted the Court’s offer to appoint a special referee. Chino and
Ontario, despite their objections, are open to (or reserved the right to advocate for) a special

referee. Accordingly, a special referee should be appointed.
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1
VII. CONSISTENT WITH THE JUDGMENT, CAMA, AND REVISED PROPOSED
ORDER, SAFE YIELD MUST BE RESET TO 115,000 AFY.
Paragraph 4(x) of the Judgment, Paragraph 1.1(aa) of the Peace Agreement, Paragraph
7.1 of Peace II, and the Court’s Revised Proposed Order compel Safe Yield to be reset at

115,000 AFY.

Dated: April 7,2017 KIDMAN LAW LLP

» Eg Tt T oy dywsinn/

Arthur G. Kidman

Andrew B. Gagen

Attorneys for Defendant,

MONTE VISTA WATER DISTRICT
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CHINO BASIN WATERMASTER
Case No. RCV 51010
Chino Basin Municipal Water District v. The City of Chino

PROOF OF SERVICE

| declare that:

| am employed in the County of San Bernardino, California. | am over the age of 18 years and not a party
to the within action. My business address is Chino Basin Watermaster, 9641 San Bernardino Road,
Rancho Cucamonga, California 91730; telephone (909) 484-3888.

On April 7, 2017 | served the following:

1. RESPONDING AP MEMBERS REPLY TO OPPOSITION BRIEFS RE REVISED TENTATIVE
ORDER RE WATERMASTER'S MOTION RE 2015 SAFE YIELD RESET AGREEMENT

/X / BY MAIL: in said cause, by placing a true copy thereof enclosed with postage thereon fully
prepaid, for delivery by United States Postal Service mail at Rancho Cucamonga, California,
addresses as follows:

See attached service list: Mailing List 1

/__/ BY PERSONAL SERVICE: | caused such envelope to be delivered by hand to the addressee.

[__1 BY FACSIMILE: | transmitted said document by fax transmission from (909) 484-3890 to the fax
number(s) indicated. The transmission was reported as complete on the transmission report,
which was properly issued by the transmitting fax machine.

BY ELECTRONIC MAIL: [ transmitted notice of availability of electronic documents by electronic
transmission to the email address indicated. The transmission was reported as complete on the
transmission report, which was properly issued by the transmitting electronic mail device.

~

l\

| declare under penalty of perjury under the laws of the State of California that the above is true and
correct.

Executed on April 7, 2017 in Rancho Cucamonga, California.

By: Japing Wilson
Chino Basin Watermaster
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KBerry@sawpa.org
kjeske1@gmail.com
kwaring@)jcsd.us
kblakeslee@dpw.sbcounty.gov
Ksage@IRMwater.com
kbradbury@ontarioca.gov
kberchtold@waterboards.ca.gov
kylesnay@gswater.com
lkern@cityofchino.org
Imantilla@ieua.org
tawrence.dimock@cdcr.ca.gov
Lee.Moore@nrgenergy.com
ljiadeski@wvwd.org
LMinky@BHFS.com
lisa.hamilton@amecfw.com
LLemoine@wmwd.com
Isnider@ieua.org
marco.tule@nrg.com
Maribel_Sosa@ci.pomona.ca.us
mwiley@chinohills.org
MWestropp@ocwd.com
martinz@cvwdwater.com
mballantyne@cityofchino.org
mlitchfield@wvwd.org
msigsbee@ci.ontario.ca.us
mblazevic@weiwater.com
mikem@cvwdwater.com



Members:

Maria Flores

Maria Mendoza-Tellez
Marilyn Levin
Mario Garcia

Mark Kinsey

Mark Wildermuth
Marla Doyle
Martha Davis
Martin Rauch

Meg McWade
Melanie Otero
Melissa L. Walker
Michael Adler
Michael Camacho
Michael Cruikshank
Michael P. Thornton
Michael T Fife
Michael Thompson
Mike Sigsbee
Monica Heredia
Moore, Toby
Nadeem Majaj
Nadia Picon-Aguirre
Nathan deBoom
Neetu Gupta
Nicole Escalante
Noah Golden-Krasner
Pam Sharp

Pam Wilson

Patty Jett

Paul Deutsch

Paul Hofer

Paul Hofer

Paul Leon

Paula Lantz

Penny Alexander-Kelley
Pete Hall

Pete Hall

Pete Vicario

Peter Hettinga
Peter Kavounas
Peter Rogers
Peter Thyberg
Rachel Avila
Rachel Ortiz
Ramsey Haddad
Randall McAlister
Raul Garibay

Ray Wilkings

Rene Salas
Richard Zuniga
Rick Darnell

Rick Hansen

Rick Rees

Rick Zapien

Rita Pro

Robert C. Hawkins
Robert DelLoach
Robert Neufeld
Robert Stockton
Robert Tock
Robert Wagner

mflores@ieua.org
MMendoza@weiwater.com
marilyn.levin@doj.ca.gov
mgarcia@tvmwd.com
mkinsey@mvwd.org
mwildermuth@weiwater.com
marla_doyle@ci.pomona.ca.us
mdavis@ieua.org
martin@rauchcc.com
meg_mcwade@ci.pomona.ca.us
melanie_otero@ci.pomona.ca.us
mwalker@dpw.sbcounty.gov
michael.adler@mcmcnet.net
MCamacho@pacificaservices.com
MCruikshank@DBStephens.com
mthornton@tkeengineering.com
MFife@bhfs.com
michael.thompson@cdcr.ca.gov
msigsbee@ci.ontario.ca.us
mheredia@chinohills.org
TobyMoore@gswater.com
nmajaj@chinohills.org
naguirre@wvwd.org
n8deboom@gmail.com
ngupta@ieua.org
NEscalante@ci.ontario.ca.us
Noah.goldenkrasner@doj.ca.gov
PSharp@chinohills.org
pwilson@bhfs.com
pjett@spacecenterinc.com
paul.deutsch@amec.com
farmwatchtoo@aol.com
farmerhofer@aol.com
pleon@ci.ontario.ca.us
paula_lantz@ci.pomona.ca.us
Palexander-kelley@cc.sbcounty.gov
pete.hall@cdcr.ca.gov
rpetehall@gmail.com
PVicario@cityofchino.org
peterhettinga@yahoo.com
PKavounas@cbwm.org
progers@chinohills.org

Peter. Thyberg@cdcr.ca.gov
R.Avila@MPGLAW.com
rortiz@nossaman.com
ramsey.haddad@californiasteel.com
randall. mcalister@ge.com
raul_garibay@ci.pomona.ca.us
rwilkkings@autoclubspeedway.com
Rene_Salas@ci.pomona.ca.us
richard.zuniga@nov.com
Richard.Darnell@nrgenergy.com
rhansen@tvmwd.com
Richard.Rees@amec.com
rzapien@cbwm.org
rpro@cityofchino.org
RHawkins@earthlink.net
robertadeloach1@gmail.com
robneu1@yahoo.com
bstockton@wmwd.com
rtock@jcsd.us
rwagner@wbecorp.com



Rogelio Matta
Roger Florio

Roger Han

Ron Craig

Ron LaBrucherie, Jr.

Ronald C. Pietersma

Rosemary Hoerning
Ryan Shaw
Sandra S. Rose
Sarah Schneider
Scott Burton
Scott Runyan
Scott Slater
Seth J. Zielke
Shaun Stone
Sheri Rojo
Sonya Barber
Sonya Biloodworth
Sophie Akins
Steve Riboli
Steve Smith
Steven J. Elie
Steven J. Elie
Suki Chhokar
Susan Collet
Sylvie Lee

Taya Victorino
Teri Layton
Terry Catlin

Tim Barr

Todd Corbin
Todd Minten
Tom Cruikshank
Tom Harder
Tom Haughey
Tom O'Neill
Toni Medel

Van Jew

Veva Weamer
Vicki Hahn
Vicky Rodriguez
Vivian Castro
W. C. "Bill" Kruger
William Urena

rmatta@fontana.org
roger.florio@ge.com
roger_han@praxair.com
ronc@mbakerintl.com
ronLaBrucherie@gmail.com
rcpietersma@aol.com
rhoerning@ci.upland.ca.us
RShaw@wmwd.com
directorrose@mvwd.org
sarah.schneider@amec.com
sburton@ci.ontario.ca.us
srunyan@cc.sbcounty.gov
sslater@bhfs.com
sjzielke@fontanawater.com
sstone@ieua.org
smrojo@aol.com
sbarber@ci.upland.ca.us
sbloodworth@wmwd.com
Sophie.Akins@cc.sbcounty.gov
steve.riboli@sanantoniowinery.com
ssmith@ieua.org
selie@ieua.org
s.elie@mpglaw.com
schhokar@sdcwa.org
scollett@jcsd.us

slee@ieua.org
tayav@cvwdwater.com
tlayton@sawaterco.com
ticatlin@wfajpa.org
tbarr@wmwd.com
tcorbin@jcsd.us
tminten@chinodesalter.org
teruikshank@spacecenterinc.com
tharder@thomashardercompany.com
tom@haugheyinsurance.com
toneill@ci.ontario.ca.us
mmedel@rbf.com
view@mvwd.org
vweamer@weiwater.com
vhahn@tvmwd.com
vrodrigu@ci.ontario.ca.us
VCastro@cbwcd.org
citycouncil@chinohills.org
wurena@angelica.com



