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KIDMAN LAW LLP Fee Exempt Per Gov. Code § 6103
2030 Main Street, Suite 1300

Irvine, CA 92614

Telephone: (714) 755-3100

Facsimile: (714) 755-3110

agagen@kidmanlaw.com

ARTHUR G. KIDMAN, CAL. BAR NO. 61719
ANDREW B. GAGEN, CAL. BAR NO. 212257

Attorneys for Defendant, MONTE VISTA WATER DISTRICT

SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF SAN BERNARDINO

Case No. RCV 51010
CHINO BASIN MUNICIPAL WATER

DISTRICT Assigned For All Purposes to:

Hon. Standford E. Reichert

Plaintiff,
VS. RESPONDING AP MEMBERS
RESPONSE TO BOTH
WATERMASTER AND CITY OF
CHINO’S FURTHER BRIEFING RE
REVISED TENTATIVE ORDER RE
WATERMASTER’S MOTION RE
2015 SAFE YIELD RESET

AGREEMENT

CITY OF CHINO, et al.,

Defendants.

N’ N N’ N’ N’ N’ N’ N N N N N N N N N

Hearing on Motion:
Date: April 28, 2017
Time: 1:30 p.m.
Department: S35

This Response to both Watermaster and City of Chino’s" further briefing is submitted
on behalf of the following members of the Appropriative Pool (collectively referred to as
“Responding AP Members™):

1. Monte Vista Water District;

2. Cucamonga Valley Water District;

! To the extent that the City of Chino’s response brief supports resetting the Safe Yield at 135,000
AFY, the Responding AP Members oppose that response for the same reasons set forth herein.
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3. City of Pomona; and
4. City of Upland.
L AGREEMENT AS TO ISSUE; DISAGREEMENT AS TO SOLUTION
The Responding AP members and Watermaster agree that the Court’s intended reset of
Safe Yield at 135,000 AFY includes 20,000 AFY of Desalter-Induced New Yield, which
contradicts the Court’s intended rulings. Watermaster offers an accounting solution that
leaves this contradiction unresolved. Conversely, the Responding AP Members assert,

consistent with the Court’s intended rulings, that 20,000 AFY of Desalter-Induced New Yield

. is separate and apart from Safe Yield and, therefore, Safe Yield must be reset at 115,000 AFY.

I1. INCLUSION OF DESALTER-INDUCED NEW YIELD IN THE SAFE YIELD
RESET IS CONTRARY TO THE COURT’S INTENDED RULINGS, THE
JUDGMENT, AND PEACE 1.

The Court “accept[ed] the net recharge approach and calculations set forth in the
Wildermuth report”. [Order at 17:13-14; see id. at 19:15-17.] However, the WEI Technical
Memorandum is contrary to Paragraph 4(x) of the Restated Judgment, Paragraph 7.1 of Peace
I1, and the Court’s intended rulings as to Desalter-Induced New Yield. Specifically, WEI’s
“estimate of Safe Yield considered recharge from all inputs into the Basin, inclusive of inflow
Jfrom the Santa Ana River that is attributable to the operation of the Chino Basin Desalters.”
[Wildermuth Dec. at q 3 attached to Watermaster’s Response to February 22, 2017 Order;
emphasis added.]

1/

//

1

//
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1. WATERMASTER SUGGESTS AN ACCOUNTING SOLUTION OF
“CONTRACT SEQUESTRATION” IN AN ATTEMPT TO RECONCILE THE
135,000 AFY SAFE YIELD RESET WITH THE COURT’S INTENDED
RULINGS, THE JUDGMENT, AND PEACE IL
Watermaster asserts that Desalter-Induced New Yield is a physical addition of river

water to Safe Yield that is “contractually sequestered by Paragraph 7.1” of Peace II to offset

Desalter Production. [Watermaster Response at 2:22-3:2; 4:3-5.] This assertion is at odds

with Paragraph 7.1 that “neither Watermaster nor the Parties will request the Safe Yield be

recalculated in a manner that incorporates New Yield attributable to the Desalters into the
determination of Safe Yield....”

Watermaster’s addition of Desalter-Induced New Yield to Safe Yield is an important
misinterpretation of both Paragraph 7.1 of Peace II and the definition of Safe Yield at
Paragraph 4(x) of the Restated Judgment (“Safe Yield” excludes “replenishment water”). A
proper interpretation of Section 7.1 and Paragraph 4(x) is that, for the initial term of the Peace
Agreement, the Desalter-Induced New Yield is to be subtracted from the amount of
groundwater produced by the Desalters to establish the net amount of groundwater produced
by the Desalters. Desalter-Induced New Yield never becomes part of Safe Yield; it merely
reduces the replenishment obligation, if any, of the Desalters.

IV.  IN ORDER TO RECONCILE THE CONTRADICTION BETWEEN THE WEI
TECHNICAL MEMORANDUM AND THE COURT’S INTENDED RULINGS,
THE JUDGMENT, AND PEACE 1I, THE SAFE YIELD MUST BE RESET TO
115,000 AFY.

For the reasons stated herein, the Responding AP Members respectfully request that the

Court modify its Revised Proposed Order to reset Safe Yield at 115,000 AFY. This reset will
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reconcile the contradiction between the WEI Technical Memorandum and the Court’s intended

rulings, the Judgment, and Peace II.

Dated: March 24, 2017

By:
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Arthur G. Kidman
Andrew B. Gagen

Attorneys for Defendant,
MONTE VISTA WATER DISTRICT
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CHINO BASIN WATERMASTER
Case No. RCV 51010
Chino Basin Municipal Water District v. The City of Chino

PROOF OF SERVICE

| declare that:

| am employed in the County of San Bernardino, California. | am over the age of 18 years and not a party
to the within action. My business address is Chino Basin Watermaster, 9641 San Bernardino Road,
Rancho Cucamonga, California 91730; telephone (909) 484-3888.

On March 24, 2017 | served the following:

1. RESPONDING AP MEMBERS RESPONSE TO BOTH WATERMASTER AND CITY OF
CHINO’S FURTHER BRIEFING RE REVISED TENTATIVE ORDER RE WATERMASTER'S
MOTION RE 2015 SAFE YIELD RESET AGREEMENT

/X / BY MAIL: in said cause, by placing a true copy thereof enclosed with postage thereon fully
prepaid, for delivery by United States Postal Service mail at Rancho Cucamonga, California,
addresses as follows:

See attached service list: Mailing List 1

/__/ BY PERSONAL SERVICE: | caused such envelope to be delivered by hand to the addressee.

/__/ BY FACSIMILE: | transmitted said document by fax transmission from (909) 484-3890 to the fax
number(s) indicated. The transmission was reported as complete on the transmission report,
which was properly issued by the transmitting fax machine.

[ X/ BY ELECTRONIC MAIL: | transmitted notice of availability of electronic documents by electronic
transmission to the email address indicated. The transmission was reported as complete on the
transmission report, which was properly issued by the transmitting electronic mail device.

| declare under penalty of perjury under the laws of the State of California that the above is true and
correct.

Executed on March 24, 2017 in Rancho Cucamonga, California.
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By Janhiné Wilson
Chino Basin Watermaster
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