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Santa Barbara, CA 93101-2711
Telephone: 805.963.7000
Facsimile: 805.965.4333

Attorneys for
CHINO BASIN WATERMASTER

SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF SAN BERNARDINO

Chino Basin Municipal Water District,
Plaintiff,
V.
City of Chino, et al.,

Defendants.

Case No. RCV 51010

[Assigned for All Purposes to the
Honorable STANFORD E. REICHERT]

WATERMASTER’S QUESTIONS FOR
CLARIFICATION IN FINAL ORDERS
FOR WATERMASTER’S MOTION
REGARDING 2015 SAFE YIELD RESET
AGREEMENT, AMENDMENT OF
RESTATED JUDGMENT, PARAGRAPH 6

DATE: September 23, 2016
TIME: 1:30 P.M.
DEPT.: S35

Pursuant to the Court’s order at the September 23, 2016 hearing on Watermaster’s Motion

Regarding 2015 Safe Yield Reset Agreement, Amendment of Restated Judgment, Paragraph 6,

the Chino Basin Watermaster (“Watermaster’) hereby submits this request that the Court consider

and address the following questions in any final version of its [Proposed] Orders for

Watermaster’s Motion Regarding 2015 Safe Yield Reset Agreement, Amendment of Restated

Judgment, Paragraph 6 (“Proposed Orders™), dated September 19, 2016.
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l. Desalter Production v. New Yield

(a) The Judgment and the Court Approved Management Agreements define Safe
Yield,' Operating Safe Yield,> and New Yield® as groundwater that can be pumped or extracted.
All Parties to the Judgment are expressly enjoined from Producing ground water from the Chino
Basin other than as authorized.* For example, Basin Reoperation, as controlled overdraft —
Production without Replenishment - was authorized by the Court through a Judgment
Amendment in 2007, to effectuate Hydraulic Control. However, the Court’s Proposed Orders
state that New Yield means “water pumped or produced/pumped by the Desalters.” (Proposed
Orders, 30:15-18.>) Watermaster observes that the literal meaning of this phrase could be to
equate the entirety of the groundwater the Desalters “Produce” with “New Yield.” Pursuant to
this literal interpretation, the Desalters could produce groundwater without offset by any other
source of Basin yield or incurring any replenishment obligation. On the other hand, given
conflicting language elsewhere in the Court’s Proposed Orders, does the Court instead mean that
the groundwater Produced by the Desalters is composed of New Yield caused by Desalter
Production (“Desalter-induced recharge™),® Basin Re-Operation,’ and, to the extent these sources
along with the others identified in Peace I Agreement paragraph 6.2(a) are insufficient to fully

offset Desalter Production, then a replenishment assessment is required?

! Safe Yield is the long-term average annual quantity of ground water (excluding replenishment
or stored water but including return flow to the Basin from use of replenishment or stored water)
which can be produced from the Basin under cultural conditions of a particular year without
causing an undesirable result. (Restated Judgment, 9 4.(x).)

Operating Safe Yield is the annual amount of ground water which Watermaster shall determine
can be produced from Chino Basin by the Appropriative Pool parties free of replenishment
obllgatlon (Restated Judgment, § 4.(1).)

? New Yield is also something can be produced because of programs post June 2000 that increase
the quantity of inputs into the Basin above historical amounts. (Peace Agreement).

Restated Judgment, § 13.

> But see Proposed Rulings, 23:14-28 [“New Yield (with conditions) is source of water to
replemsh water pumped by the Desalters.”].

Proposed Rulings, 31:7-10; 49:17-19.

" Proposed Rulings, 28:17 [“ .Basin Re-Operation [court note: that is water pumped by the
Desalters]...”]; but see Proposed Rulings, 8:10-13 [“In fact, the Desalters now have lowered the
water table in the south end of the Basin so that ground water is now flowing from the Santa Ana
River north into the Chino Basin. This is called Re-Operation water.”].
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(b) Would the Court appreciate a clarification by way of an accounting of the physical
consequences under both of the above interpretations?
2. SYRA Condition Precedent

(a) Paragraph 2.1 of the 2015 Safe Yield Reset Agreement (SYRA) includes an
express condition precedent to the parties’ agreement to Watermaster’s actions under the
Agreement, which is the Court’s approval of the Agreement’s entire suite of Safe Yield reset and
accounting provisions as a settlement and compromise of all competing claims. Do the Court’s
Proposed Orders mean that, despite the limitations in paragraph 2.1, the Court will order some
portions of the parties’ compromise agreement (e.g., Stormwater recharge) but not others (e.g Re-
Operation)?

(b) Have the required procedures been followed by Watermaster under the Restated
Judgment and Court Approved Management Agreements that would enable the Court to order the
performance of individual portions of the Agreement regardless of Paragraph 2.1?

(©) If not, what are the further procedures that should be followed by Watermaster and
the Parties, if less than the entire suite of Safe Yield reset and accounting provisions (e.g.
Stormwater and Re-Operation) are approved?

() Would the Court appreciate a clarification by way of a Watermaster accounting of
the financial and physical consequences attributable to the incremental impact of the Court’s
accepting some but not all of the SYRA provisions? If so, Watermaster would require further
direction from the Court as to which elements of the SYRA should be analyzed.

3. Priority of Land Use Conversion.

(a) § 3.1 of the Peace IT Agreement provides that the Parties’ obligations are subject to
express conditions precedent, including the amendments to Watermaster Rules and Regulations §
6.3(c) and a further Order of the Court directing Watermaster to proceed in accordance with the
Peace I Measures. The Court expressly approved the Peace II Measures, inclusive of
Watermaster Resolution 07-05 and the stated change to Watermaster Rules and Regulation 6.3,
on December 20, 2007 referenced therein. The Peace 11 Measures have been implemented by the

Parties and administered by Watermaster and reported upon annually to the Court in accordance
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with the December 20, 2007 Order. What effect would the Court’s presently proposed
determination, that Watermaster had incorrectly interpreted and applied Watermaster Rules and
Regulation § 6.3 in its’ apportionment of Agricultural Pool surplus water, have on the further
implementation of this Court’s December 20, 2007 Order, its approval of the Peace I1 Measures
and the parties’ respective obligations thereunder?

(b) If sections 6.3(a) and 6.3(c) of the Watermaster Rules and Regulations are to be
construed along with Paragraph 10 of Exhibit “H” to the Restated Judgment (see Tentative
Orders, 59:5-17), in the manner desired by the Court, what should Watermaster do if, as has been
the case in all years since 2000, the total quantity of the water used by the Overlying
(Agricultural) Pool, that which is necessary to supplement the reduction in the Safe Yield, Land
Use Conversion Claims, and the Early Transfer quantities collectively exceeds 82,800 acre-feet in
a particular Production year?

4. Retroactive Application.

The Court’s Proposed Orders would adopt Paragraph 4.8 of the 2015 Safe Yield Reset
Agreement (Proposed Orders, 13:20-25), which provides that there will be no retroactive
accounting changes by Watermaster for Production years prior to July 1, 2014. What is the
impact of the Proposed Orders, should they become final, if any, on the Court approval of
Resolution 2010-04 and other orders, which may have relied upon or incorporated the

methodology for allocation of surplus Agricultural Pool water as set forth in the Watermaster

Rules and Regulations § 6.3?

Dated: October 7, 2016
BROWNSTEIN HYATT FARBER

SCOTT S. SLATER

BRADLEY J. HERREMA
ATTORNEYS FOR

CHINO BASIN WATERMASTER

038350\0036\15115871.1
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CHINO BASIN WATERMASTER
Case No. RCV 51010
Chino Basin Municipal Water District v. The City of Chino

PROOF OF SERVICE

| declare that;

| am employed in the County of San Bernardino, California. | am over the age of 18 years and not a party
to the within action. My business address is Chino Basin Watermaster, 9641 San Bernardino Road,
Rancho Cucamonga, California 91730; telephone (909) 484-3888.

On October 7, 2016, | served the following:

1. WATERMASTER'S QUESTIONS FOR CLARIFICATION IN FINAL ORDERS FOR
WATERMASTER'S MOTION REGARDING 2015 SAFE YIELD RESET AGREEMENT,
AMENDMENT OF RESTATED JUDGEMENT, PARAGRAPH 6

/X / BY MAIL: in said cause, by placing a true copy thereof enclosed with postage thereon fully
prepaid, for delivery by United States Postal Service mail at Rancho Cucamonga, California,
addresses as follows:

See attached service list: Mailing List 1

/__/ BY PERSONAL SERVICE: | caused such envelope to be delivered by hand to the addressee.
/__/ BYFACSIMILE: | transmitted said document by fax transmission from (909) 484-3890 to the fax

number(s) indicated. The transmission was reported as complete on the transmission report,
which was properly issued by the transmitting fax machine.

~
~

BY ELECTRONIC MAIL: | transmitted notice of availability of electronic documents by electronic
transmission to the email address indicated. The transmission was reported as complete on the
transmission report, which was properly issued by the transmitting electronic mail device.

| declare under penalty of perjury under the laws of the State of California that the above is true and
correct. ‘

Executed on October 7, 2016 in Rancho Cucamonga, California.

By: Camilte.H. Gregory, (/ O
Chino Basin Watermaster
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