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Chino Basin Municipal Water District,
Plaintiff,
V.
City of Chino, et al.,

Defendants.

Case No. RCV 51010

[Assigned for All Purposes to the
Honorable STANFORD E. REICHERT]

NOTICE OF SERVICE OF TENTATIVE
ORDERS

DATE: September 23, 2016
TIME: 1:30P.M.
DEPT.: S35

TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD HEREIN:

PLEASE TAKE NOTICE that on September 19, 2016, the Court prepared Tentative

Rulings for the hearings on all motions set for hearing on September 23, 2016. The Court’s clerk

required Watermaster to pick up and serve the tentative orders, copies of which are attached

hereto as Exhibit A.

Dated: September 19, 2016

BROWNSTEIN HYATT FARBER
SCHRECK, LIP

By: 4;?/9 fo—

SCOTT S. SLATER

BRADLEY J. HERREMA
ATTORNEYS FOR

CHINO BASIN WATERMASTER
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SUPERIOR COURT FOR THE STATE OF CALIFORNIA
FOR THE COUNTY OF SAN BERNARDINO
CHINO BASIN MUNICIPAL WATER ) CASE NOS. RCV 51010
DISTRICT, _ L . CIVDS 1518945
Plamtiff Tentative Rulings
Vs.
CITY OF CHINO, et al,, Date: September 23, 2016
‘ Time 1:30 PM
Defendants Department: S35
CITY OF CHINO,
Plaintiff,
Vs.
Cucamonga Water District, et al.
Defendants
PLEASE TAKE NOTICE that the location of the heatings on all motions for
the above-captioned cases have changed. The heatings on all the motions currently
scheduled for September 23, 2016, will be heard at 1:30 PM in Department 35 (10"
Floor) of the San Bernardino Superior Court, located at 247 West Third Street, San
Bernardino, CA 92415, _
Also, PLEASE TAKE NOTICE that tentative orders for the motons in case
RCV 51010 are attached as follows:

Proposed Orders: September 23, 2016
Page 1 of 3
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A, Orders for Watermaster’s Motion Regarding 2015 Safe Yield Reset
Agreement, Amendment of Restated Judgement, Paragraph 6.
1. Rulings Re Objections of City of Chino to Declaration of Kavounas
2. Rulings Re Objections of City of Chino to Declaration of Wildermuth
B.  City of Chino Motion to Permit Chino to Conduct Discovery
1. ORDER Re Pomona, et al. Objections to Declatation of Gutierrez in Support
of Chino’s Motion to Conduct Discovery
2. ORDER Re Chino’s Objections to Declatation of Egoscue in Support of Ag
Pool’s Opposition to Chino’s Motion to Conduct Discovery
3. ORDER Re Chino’s Objecﬁons to Declaration of Herrema in Support of
Watermaster’s Opposition to Chino’s Motion to Conduct Discovery
4. ORDER Re Chino’s Objections to Declaration of Kavounas in Suppott of

Watermaster’s Opposition to Chino’s Motion to Conduct Discove
PP 1y

FUTHER ORDERS ‘
A, The court further ORDERS that no additional btiefs shall be filed in response

to the tentative orders attached. ‘The court dispensed with brief page hmits and even
requested further briefing on certain issues. The coutt concludes that counsel have
had more than adequate opportunity to brief their positions. Btiefing on the motions
set for September 23, 2016, has closed until further orders of this coutt.

B.  The court furthet admonishes counsel that for the oral atguments of the
motions, counsel should not repeat arguments already set forth in their briefs. The
court has spent innumetable hours reading all the briefs and filings, considering all
the arguments and evidence of all counsel, and reaching the tentative decisions and
orders set forth in the tentative orders. Ordinarily, repetition of arguments set forth

in the briefs are unlikely to make the arguments any more petsuasive.

/17
///

Proposed Orders: September 23, 2016
Page 2 of 3
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Stanforé ;E.:gieichert, Judge

Proposed Orders: September 23, 20156
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SUPERIOR COURT FOR THE STATE OF CALIFORNIA
FOR THE COUNTY OF SAN BERNARDINO

CHINO BASIN MUNICIPAL WATER ) Case No. RCV 51010

DISTRICT,
Plaintiff, - Proposed]

ORDERS for Watermastetr’s Motion
vs. Regarding 2015 Safe Yield Reset

Agreement, Amendment of Restated
CITY OF CHINO, et al,, Judgement, Paragraph 6

Defendants Date: September 23, 2016
Time: 1:30 PM
Department: 535

Watermaster’s Motion Regarding 2015 Safe Yield Reset Agreement,
Amendment of Restated Judgment, Paragraph 6, joined by The Chino Basin
Ovetlying (Agricultural) Pool Committee and The Inland Empire Utilities Agency
(“IEUA”) and opposed by Jurupa Community Services District (“JCSD”) and the
City of Chino (“Chino”) is granted in part and denied in part for the reasons set forth
herein. "The court grants the motion with respect to amending the restated judgment
to reset the Safe Yield of the basin to 135,000 AFY. However, the court denies the
motions to amend the schedule for access to Re-Operation Water. The court makes
additional orders with respect to access for Re-Operation Water as set forth herein.

The'court denies the motion to institute Safe Storage Management Measutes.

Safe Yield Reset Agreement Motion
Rulings and Ctder
Page 1 of 63




REQUEST FOR JUDICIAL NOTICE

The court grants request for judicial notice of JCSD as follows:

1. Restated Judgment (“Judgment’) in case number RCV 51010.

2. Implementation Plan Optimum Basin Management Program fot the Chino Basin
(“OBMP Implementation Plan™).

3. Chino Basin Watermaster Rules and Regulations (“Rules and Regulations”).

4. 2015 Safe Yield Reset Agteement (“SYRA™).

5. Otrder Concerning Motion for Approval of Peace 11 Documents (*2007 Order”)
in case number RCV 51010,

6. 2000 Peace Agreement Chino Basin (“Peace I Agteement” or “Peace I”).

7. Watermaster Compliance with Condition Subsequent Number Eight: Proposed
Otder Submitted Concurrently.

8. Peace 11 Agreement: party support for Watermastet’s OBMP Implementation

Plan, Settlement and Release of Claims Regarding Future Desalters (“Peace 11

Agteement” ot “Peace II7),

JOINDERS AND FILINGS

A, Watermaster's motion regarding 2015 Safe Yield Reset Agreement,
amendment of restated Judgement, Paragraph 6

1. City of Chino’s objections to declaration of Kavounas submitted with
Watermaster’s Motion regarding 2015 Safe Yield Reset Agreement, Amendment of
Restated Judgment, Patagraph 6. |

Rulings in separate document.

2. City of Chino’s objections to declaration of Wildetmuth submitted with
Watermaster’s Motion regarding 2015 Safe Yield Reset Agreement, Amendment of
Restated Judgment, Paragraph 6.

Rulings in separate document.

Safe Yield Reset Agreement Motion
Rulings and Order
Page 2 of 63
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B.  The following parties joined in Watermastet's motion:

1. Overlying (Agticultural) Pool
2. Inland Empire Utilities Agency
C. Oppositions to Watermaster's motion
1. City of Chino with supporting documents
a) Declaration of Robert Shibatani, physical hydrologist
b) Declatation of David Crosley, civil engineer, water and environmental
manager for City of Chino
2. Jurupa Community Setvices District (JCSD) with supporting documents
a) Request for judicial notice identified above
b) Declaration of Todd Cotbin, genetal manager of JCSD
C) Declaration of Robert Donlan, attorney

D.  Watermaster’s reply to oppositions to motion regarding 2015 Safe Y8ield

Reset Agreement, amendment of Restate Judgement, Paragraph 6

1.
2)

b)

b)

Supplemental declaration of Kavounas

City of Chino’s objections Kavounas supplemental declaration in
support of Watermaster’s reply the Chino opposition

Watermaster’s Response to City of Chino’s objections to supplemental
declaration of Peter Kavounas in support of Watermaster’s reply to
Chino’s Opposition to Motion regarding 2015 Safe Yield Reset
Agreement, Amendment of Restated Judgment, Paragraph 6

1) Motion to strike denied. The court finds that the declaration did not

raise new issues, .
) All objections overruled.
Supplemental declatation of Wildermuth
City of Chino’s objections to Wildermuth supplemental declaration in
suppott of Watermaster’s reply to Chino opposition,

Watermaster’s Response to City of Chino’s objections to supplemental

Safe Yield Reset Apreement Motion
Rulings and Order
Page 3 0f 63
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Basin

b)

b)

declaration of Mark Wildermuth in support of Watermaster’s reply to
Chino’s Opposition to Motion regarding 2015 Safe Yield Reset
Agreement, Amendment of Restated Judgment, Paragraph 6.

I} Motion to strike denied. The court finds that the declaration did not

raise new issues.
I} All objections overtuled.

Declatation of Danielle Maurizio, assistant general manager of Chino

City of Chino’s objections to supplemental declaration of Danielle D.
Maurizio in support of Watermaster’s reply to chino opposition
Watermaster’s Response to City of Chino’s objections to supplemental
declaration of Danielle E. Mautizio in support of Watermaster’s reply to
Chino’s Opposition to Motion regarding 2015 Safe Yield Reset
Agreement, Amendment of Restated Judgment, Paragraph 6

I) Motion to strike denied. The coutt finds that the declaration did not

talse new issues,
11} All objections overtuled.
Joinders in Watermastet's reply to oppositions
Overlying (Agricultural) Pool
City of Pomona and (in one pleading document)
I) City of Upland
1I) Monte Vista Water District
Iy  Cucamonga Valley Water District
1V)  Fontana Union Water Company

E.  Inan order Dated March 22, 2016, the court served the parties with questions

and a request for further briefing in response to the questions. The responses were

as follows:

Safe Yield Reset Agreement Motion
Rulings and Ozder
Page 4 of 63
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1. Jutupa Community Setvices District tesponse to Judge Reichert’s
request for clarification filed April 1, 2016. _
2. City of Chino’s responses to Judge Reichert’s questions, filed April 1,
2016,
3. Watermaster's response to order for additional briefing filed April 1,
2010,
a) Chino’s reply to Watermastet's response to otdet for additional briefing,
filed April 11, 2016.
b)  Jurupa Community Services District’s additional tesponse to judge
Reichert’s tequest for clarification, filed Aprl 11, 2016
4, Watermastet's further response to order for additional briefing, filed
April 11, 2016

I. INTRODUCTION, DEFINITIONS, BACKGROUND

A. The 1978 judgment in Chino Basin Municipal Water District v. City of Chino
(San Bernardino Superior Coutt Case No. 51010) set the Safe Yield of the Chino
Basin at 140,000 acre-feet per year (ARY), but teserved continuing jusisdiction to the
Court to amend the Judgment, inter alia, to tedetermine the Safe Vield after the first
10 yeass of operation of the Physical Solution established under the Judgment. The

Physical Solution identified thtee groups of patties (Pools) with water interests in the

Chino Basin, and set forth their allocations as follows:

Pool Allocation Acte-feet Yeatly
Allocation

Ovetlying 414,000 acre-feet in any five | 82,800

(Agricultural) (5) consecutive yeats [note:

Pool* 414,000 + 5 = 82,800 per

Safe Yield Reset Agreement Motion
Rulings and Order
Page 5 of 63
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yeat]
Ovetlying 7,366 acre-feet 7,366
{(Non-agricultural)
Pool**
Appropriative 49,834 acre-feet 49,834
Pool***

Yearly total allocation 140,000

*The members of this pool included daity farms.
**The members of this pool include businesses which use water in their production
processes.
***The members of this pool include cities and water companies. They
“appropriate” the water by pumping and selling it.

'This motion is the first time the court has redetermined the Safe Yield since

the Judgment was entered in 1978,

B. Since the entry of the judgment, the Court has previously approved agteements to
implement the Physical Solution (“Court Approved Management Agreements”™),
"There is no dispute that the court has the authotity and duty to independently review
the evidence de novo and determine whether proposals by Watermaster ot any party
comply with the Judgment and the Coutt Approved Management Agreements.
(Restated Judgment Y31(d).) The Coutt Approved Management Agreements are:
1. The Chino Basin Peace Agreement (Peace I Agteement), dated June 29,
2000, as subsequently amended in September 2004 and December 2007.
a. In 2000 the parties executed Peace Agreement Chino Basin (Peace I
Agreement) and agreed to Watermastet’s adoption of the Optimum
Basin Management Plan (OBMP) Implementation Plan. At about the
same time, the court ordered Watermaster to proceed in a mannet

consistent with Peace I and the OBMP, including Program FElement 8

Safe Yield Reset Agreement Motion
Rulings and Order
Page 6 of 63
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(Develop and Implement Groundwater Storage Management Program)
and Program Element 9 (Develop and Implement Storage and
Recovety Programs). The implementaton plan acknowledged the need
to obtain better production data through the metering of non-exempt
production within the basin. Progrérn Elements 8 and 9 provided for
Watermaster to redetermine and reset the Basin’s Safe Vield in the year
2010/11. 'The basis of the redetermination and reset would be
production data derived from the collection of additional data regarding
the parties’ production (e, parties who pumped watet out of the Basin)

within the basin during the 10-year period 2000/01 through 2009/10.

. The Peace 1 Agreement introduced the installation of Desalters in the

southwest portion of the basin. The Desalters pump ground water
from the aquifer and supply that water to water companies and other
usets. By pumping water out of the aquifer, the Desalters also lowered
the ground water table to help obtain Hydrologic Control, ic.,
preventing Chino Basin ground water from reaching the Santa Ana
River south of the Basin. The Santa Ana River is a major soutce of
watet for Orange County, and water imputities and contaminants, some
of which came from the Chino Basin daity farms (“salts”) were in the
groundwater flowing from the Basin into the Santa Ana River. The
Desaltet capacity has now expanded to 20 MGD as provided in the
OBMP Implementation Plan to protect against a decline in Safe Yield
and fot water quality benefits, but the coutt teserved the question of
how “Future Desalter” capacity would be addressed. The Chino Basin
Desalter Authority (CDA), which includes the City of Chino,
patticipated in the construction of the Desalters which represented a
substantial engineering and financial undertaking. These Desalters wete

completed and fully operational in 2006.

Safe Yield Reset Agreement Motion
Rulings and Oxder
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2. The Peace 1I Measures (court approved on December 21, 2007).

a. In 2007, the parties enteted into the Peace I Agreement. 'The objective
was to increase the Desalter capacity to 40 MGD to achieve the OBMP
Implementation Plan objectives. In order to do this, the parties
designed and financed an additional 10 million gallons per day (MGD)
of expanded Desalter capacity. The expansion of the Desalters to the
full plant capacity will be completed in 2017. With the completion of
this construction, Hydraulic Control will be achieved. Hydraulic
Control now means only a de minimus amount of groundwater will
flow from the Chino Basin south into the Santa Ana River. In fact, the
Desalters now have lowered the water table in the south end of the
Basin so that ground water is now flowing from the Santa Ana River
north into the Chino Basin. This is called Re-Operation water.

3. The Optimum Basin Management Plan (OBMP) Implementation Plan
dated June 29, 2000, was supplemented in December 2007.

4. The Recharge Master Plan, dated 1998, was updated in 2010 and
amended in 2013.

5. The Watermaster Rules and Regulations dated June 2000, as amended.

6. The October 8, 2010 Order Approving Watermastet's Compliance with
Condition Subsequent Number Eight and Approving Procedures to be used to
Allocate Surplus Agticultural Pool Water in the Event of a Decline in Safe Yield.

7. Watermaster Resolution 2010-04 (“Resolution of the Chino Basin
Watermaster regarding Implementation of the Peace II Agreement and the Phase III

Desalter Bxpansion in Accordance with the December 21, 2007 Order of the San

Bernardino Supetior Court”).

C. Additional background for motion.

1. At the September 24, 2015 Watermaster Board Meeting, the board

Safe Yield Reset Agreement Motion
Rulings and Ordet
Page 8 of 63
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adopted Resolution 2015-06: Resolution of the Chino Basin Watermaster tegarding
the 2015 Safe Yield Reset Agreement (SYRA).

2. Watermaster through a Facilitation and Non-Disclosure Agreement
(FANDA) attempted to obtain agreement as to all issues regarding Safe Yield
redetermination and reset allocation. Those issues included not only a reset of the
Safe Yield from 140,000 acte-feet per year to 135,000 acre-feet per year, but also
Watermaster’s accounting for reallocations telated to Court Approved Management
Agreements, and a method of allocations for water storage called the Safe Storage
Management Agreements.

a) The FANDA process took place statting in November 2014, and through
at least 30 meetings, by May 27, 2015, all but one of the then-active parties
to the FANDA reached a non-binding agreement among their negotiating
representatives on certain key ptinciples (apparently also called the “term
sheet”) embodied in the Safe Yield Summary of Non-Binding Key
Principles Detived from the Facilitated Process.

b) The parties continued to negotiate, with a goal of reducing the Key
Principles into a binding instrument for execution by September 1, 2015.
‘That agreement is identified as the 2015 Safe Yield Reset Agteement
(SYRA). The Appropriative Pool, the Ovetlying (Agricultural) Pool, and
the Three Va]léys Municipal Water District approved the 22 page
agreement, as did many other partiés. The City of Chino tefused to sign
the agreement.

) On September 24, 2015, the board at its regulat meeting adopted
tesolution 2015-06, and pteviously — on September 17, 2015 — the advisory
committee approved resolution 2015-06: “Resolutdon of Chino Basin
Watermaster regarding 2015 Safe Yield Reset Agreement (SYRA).”

d) Watermaster’s instant motion asks the court to address the issues covered
in the SYRA as follows:

Safe Yield Reser Agreement Motion
Rulings and Order
Page 9 of 63
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1) 'The reset of the Basin Safe Yield from 140,000 acre-fee per year (AFY)
to 135,000 AFY pursuant to the Restated Judgment, the OBMP
Implementation Plan, and Watermaster’s Rules and Regulations;

II) The manner in which Watermaster should account for various
components of the recharge to the Basin implemeniing the Court-
Approved Management Agreéments ; and

11T) Establishment of Safe Storage Management Measures (SSMM)
intended to ensure that withdrawals of groundwater from authorized
storage accounts within the Basin are safe, sustainable, and will not

cause Matertal Physical Injuty or undesirable results.

D. SUMMARY RULNGS: In its motion, Watermaster requests an otder
acknowledging the 2015 Safe Yield Reset Agreement and ordering Watermaster to
proceed in accordance with its terms with respect to amending the restated judgment
to teset the Safe Yield of the Basin from 135,000 AFY to 135,000 AFY and
amending the schedule for access to Re-Operation water (water pumped by the
Desalters). For the reason set forth hetein, the court grants the motion with respect
to amending the restated judgment to reset the Safe Yield of the basin to 135,000
AFY. However, the coutt denies the motions to amend the schedule for access to
Re-operation watet. ‘The court makes additional orders with respect to access for Re-

Operation water as set fotth herein. The court denies the motion to institute Safe

Storage Management Measures,

HI. The court adopts the provisions of Article 4-SAFE YIFELD RESET TO 135,000
AFY of the SYRA AND ORDERS AS FOLLOWS.

41 Safe Yield Reset. Consistent with the prior orders of the Court pursuant to its

Safe Yield Reset Agreement Motion
Rulings and Grder
Page 10 of 63
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continuing jurisdiction, effective July 1, 2010 and continuing until June 30, 2020, the
Safe Yield fot the Basin is reset at 135,000 AFY, For all putrposes arising under the
Judgment, the Peace Agreements and the OBMP Implementation Plan, the Safe
Yield shall be 135,000 AFY, without exception, unless and until Safe Yield is reset in
accordance with the procedures set forth in this otder, and determined by the Coutt

pursuant to its retained continuing jurisdiction.

4.2 Scheduled Reset. Watermaster will initiate a process to evaluate and reset the
Safe Yield by July 1, 2020 as further provided in this order, Subject to the provisions
of Paragraph 4.3 below, the Safe Yield, as it is reset effective July 1, 2020 will
continue until June 30, 2030, Watermastet will initiate the reset process no later than
January 1, 2019, in order to ensure that the Safe Yield, as reset, may be approved by
the court no later than June 30, 2020. Consistent with the provisions of the OBMP
Implementation Plan, theteafter Watermaster will conduct a Safe Yield evaluation
and resct process no less frequently than every ten years. This Paragraph is deemed
to satisfy Watermaster's obligation, under Paragraph 3.(b) of Exhibit "I" to the

Restated Judgment, to provide notice of a potential change in Operating Safe Yield.

4.3 Interim Correction. In addition to the scheduled reset set forth in Paragraph
4.2 above, the Safe Yield may be reset in the event that, with the recommendation
and advice of the Pools and Advisory Committee and in the exercise of prudent
management discretion described in Paragraph 4.5(c), below, Watermaster
tecommends to the court that the Safe Yield must be changed by an amount greater

(more or less) than 2.5% of the then-effective Safe Yield,

4.4 Safe Yield Reset Methodology. The Safe Yield has been teset effective July 1,
2010 and shall be subsequently evaluated putsuant to the methodology set forth in

the Reset Technical Memorandum. The teset will rely upon long-term hydrology and

Safe Yield Reset Agreement Motion
Ralings and Order
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will include data from 1921 to the date of the reset evaluation. The long-term
hydrology will be continuously expanded to account for new data from each yeat,
through July 2030, as it becomes available. "This methodology will thereby account
for shott-term climatic vatiations, wet and dry. Based on the best information
practicably available to Watermaster, the Reset Technical Memorandum sets forth a

prudent and reasonable professional methodology to evaluate the then prevailing

Safe Yield in 2 manner consistent with the Judgment, the Peace Agreements, and the

OBMP Implementation Plan. In furtherance of the goal of maximizing the
beneficial use of the watets of the Chino Basin, Watermaster, with the
recommendation and advice of the Pools and Advisoty Committee, may supplement
the Reset Technical Memorandum's methodology to incotporate future advances in

best management practices and hydrologic science as they evolve over the term of

this order.

4.5 Annual Data Collection and Evaluation. In suppott of its obligations to
undertake the reset in accordance with the Reset Technical Memorandum and this
order, Watermastet shall anaually undertake the following actions:

(a)  Ensure that, unless a Patty to the Judgment is excluded from reporting,
all production by all Parties to the Judgment is meteted, reported, and reflected in
Watermastet's approved Assessment Packages;

(b)  Collect data concetning cultural conditions annually with caltural
conditions including, but not limited to, land use, water use practices, production,
and facilities for the production, generation, storage, techarge, treatment, or
transmission of watet;

(©)  Evaluate the potential need for prudent management discretion to avoid
or mitigate undesirable results including, but not limited to, subsidence, water quality
degradation, and unreasonable pump lifts. Where the evaluation of available data

suggests that these has been or will be a material change from existing and projected

Safe Yield Reset Agreement Motion
Rulings and Order
Page 12 of 63




conditions or threatened undesirable results, then a more significant evaluation,
including modeling, as described in the Reset Technical Memotandum, will be
undertaken; and,

(d)  As part of its regular budgeting process, develop a budget for the
annual data collection, data evaluation, and any scheduled modeling efforts, including
the methodology for the allocation of expenses among the Parties to the Judgment.

Such budget development shall be consistent with section 5.4(a) of the Peace

Agreement.

4.6 Modeling. Watermaster shall cause the Basin Model to be updated and a
model evaluation of Safe Yield, in a mannet consistent with the Reset Technical
Memorandum, to be initiated no later than January 1, 2024, in order to ensure that

the same may be completed by June 30, 2025.

47 Peer Review. The Pools shall be provided with reasonable opportunity, no
less frequently than annually, for peer teview of the collection of data and the

application of the data collected in regard to the activities described in Paragraphs
4.4, 4.5, and 4.6 above.,

48 No Retroactive Accounting. Notwithstanding that the initial Safe Yield reset,
desctibed in Paragraph 4.1 above, shall be effective as of July 1, 2010, Watermaster
will not, in any manner, including through the approval of its Assessment Packages,
seek to change priot accounting of the prior allocation of Safe Yield and Operating

Safe Yield among the Patties to the Judgment for production years priot to July 1,
2014,

IV. THE COURT FURTHER ORDERS AS FOLLOWS:
A, The court amends the restated judgment 6 and sets the safe yield to 135,000

Safe Yield Reset Agreement Motion
Rulings and Order
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AFY for the following reasons:

1. The court accepts the findings and conclusions of Wildermuth for the

following reasons. Those conclusions are set forth in the reset technical

memorandum.

2)

b)

Wildermuth has been the authoritative resource for the parties and the

coutt during the pendency of the case for the last 15 years.

Wildetmuth has performed a detailed analysis with substantiated facts and

findings in the reset technical memorandum, the supplemental declaration

of Mark Wildermuth in support of Watermaster’s reply to oppositions to

the motion regarding 2015 safe yield reset agreement, and the memo to

testated judgment, paragraph 6 a.k.a. Wildermuth supplemental declaration.

The court accepts the net recharge approach and caleulations set forth in

the Wildermuth report.

"The Wildetmuth report gives the most comprehensive analysis and credible

evaluation of the historic condition of the Basin.

The court does not accept the conclusions of Robett Shibatani for the

following reasons:

1) Shibatani recognizes that the net recharge calculation is a legitimate
approach to a determination of Safe Yield.

1T} The Shibatani approach is unnecessarily quantitative. The Wildermuth
analysis allows for the definidons required for the analysis of the Chino
basin, including cultutal conditions and undesirable results.

11D Wildetmuth has considered the effects of climate change of
Basin precipitation. The court accepts Wildetmuth’s conclusion that
there are not any better predictive modeling scenarios generally available
at this time accurately calibtated to the historical rainfall and are
therefore not reliable as a predictive tool.

'The Restated Judgment’s definition of Safe Yield includes the

Safe Yield Reset Agreement Motion
Rulings and Ordet
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consideration of the evolutionary land-use conditions the need to protect the Basin
against undesitable results. ,

3. No party has objected to the reduction in Safe Yield, except the city of
Chino. Chino’s objections wete discussed and rejected/overtuled for the reasons set
forth in Joinders and Filings, Section A.2 above.

4. The reduction safe yield is consistent with the Court-Approved
Management Agreements,

5. The court finds that the SYRA sets forth an approach to a
determination of future Safe Yield determinations in a manner consistent with the
Court Approved Management Agreements.

a) 'The declatation of Peter Wildermuth and the supporting documentation,

analysis supports the court’s conclusion. |

b) Wildermuth declaration, patagraph 14, states his opition that the basin

protection measutes to which the parties have agreed and the 2015 Safe

Yield Reset Agreement will ensute that the Basin is not harmed by

extraction of 135,000 AFY through fiscal 2020,

) Although the court concludes the Safe Storage Management Measures
ate useful and advisable, the court concludes there is no specific factual
basis requiring the Safe Yield reset to include Safe Storage Management
Measures. Therefore the court concludes that cven without the Safe
Storage Management Measures, reduction of Safe Yield to 135,000 AFY
will not harm the Basin.

II) The 2013 Chino Basin Groundwater Model Update and Recalculation
of Safe Yield Pursuant to the Peace Agreement is sufficiently
documented and the court finds the data reliable.

¢) Wildermuth declaration, paragraph 15, states that the Basin protection

measutes t0 which the parties have agreed and the 2015 Safe Yield Reset

Agteerment, including the Safe Storage Management Measutes, will ensure

Safe Yield Reset Agreement Motion
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that the Basin is not harmed by extractions of the 20,000 AF that was

allocated in the past 4 yeats and would have been allocated if the Safe Yield

have been reset to 135,000 AFY in 2011,

I) Howevet, again Wildermuth does not specifically address the necessity
of the Safe Storage Measures with respect to complying with the Court
Approved Management Agreements. Therefore, the court again
concludes that even without the Safe Storage Management Measures,
reduction of Safe Yield to 135,000 AFY will not harm the Basin.

IT) Again, the 2013 Chino Basin Groundwater Model Update and
Recalculation of Safe Yield Pursuant to the Peace Agreement is
sufficiently documented and the court finds the data reliable.

d) Therefore, the court concludes that the extraction of 135,000 AFY is
consistent with the Court Approved Management Agreements and does

not create any undesirable result or Matetial Physical Injury to the Basin.

B.  'The measures set forth in Article 4 ate consistent with the Physical Solution

under the judgment and Article X, section 2 of the California Constitution.

C. Paragraph 6 of the Restated Judgment is hereby amended to read as follows:
“Safe Yield. The Safe Yield of the Basin is 135,000 acre feet pet yeat.”

1. The effective date of this amendment of Paragraph 6 of the Restated
Judgement is July 1, 2010,

V. SAFE YIELD RESET AGREEMENT (SYRA): WATERMASTER
ALLOCATION HISTORY, EARLY TRANSFERS, AND THE DESALTERS
A, The 1978 Judgment as amended

1. The 1978 Judgment Y44 made the following allocation of rights to Safe

Safe Yield Reset Agreement Motion
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Yield in the Chino Basin (“the physical éoluﬁon”):

Pool Allocation

Ovetlying (Agticultural) Pool 414,000 acre-feet in any 5

consecutive years (82,800

acre-feet per year)*

Ovetlying (Non-agricultural) Pool 73006 acre-feet per year®*
Apptopriative Pool 49,834 acre-feet per year

Total 140,000 acre-feet per year
*Note: 414,000 + 5 = 82,800. 82,800 actre-feet per year has been the basis of

calculations for the Appropiiative Pool going forward from the judgment.

**Note: the rights of the members of the Overlying (Agricultural) Pool and
the Overlying (Non-Agricultural) Pool are fixed (Restated Judgment 98, 944, see also
Exhibits “C” and “D” to the Restated Judgment). Therefore the effect of a
decline of the safe yield is borne entirely by the members of the Appropriative
Pool (Restated Judgment 99). |

2. The Judgment Y1(x) defines Safe Yield as “the long-term average annual
quantity of groundwater (excluding replenishment or stored water but including
return flow to the basin from use of teplenishment or stored water) which can be
produced [ze, pumped] from the basin under cultural conditions of the particular
yeat without causing an undesirable result.”

3. The judgment fixed the amount of water production (pumping) that
could be allocated to the Ovetlying (Agricultural) Pool and the Overlying (Non-
agricultural) Pool. However, the Appropriative Pool allocation could be changed.

a) The court concludes that the disputes in the oppositions concesn

relationship between unproduced (.e., unpumped) Overlying Agricultural
Pool water (hereinafter Ag Pool water) and the water available to the
Appropriative Pool.
4. Exhibit “I”” to the judgment is the Engineering Appendix. It discusses
Safe Yield Reset Agteement Motion
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Hydraulic Control and Re-Operation, which ate described in more detail below,
Section 3 defines Operating Safe Yield as consisting in any “year of the
Appropriative Pool’s shate of Safe Yield of the Basin, plus any conirolled overdraft
of the Basin which Watermaster may authorize.”

a) Section 3(b) states that “in no event shall Operating Safe Yield in any
year be less than the Appropriative Pool’s shate of Safe Yield, not shall it
exceed such share of Safe Yield by more than 10,000 acre feet. The initial
Operating Safe Yield is hereby set at 54,834 acre feet per yeat.”

D "The figure of 54,834 acre feet per year is the initial 1978 Judgment
allocation of 49,834 acre-feet per year plus 5,000 acre feet pet year. The
additional 5,000 AFY comes from 200,00 acte-feet of overdraft (water
pumped without a replenishment obligation) allocated by the Judgment
to the Appropriative Pool, and the overdraft will be exhausted in
2016/2017. (Watermaster Motion Regarding 2015 Safe Yield Reset
Agteement, Amendment of Restated Judgement, Paragraph 6, page 3,
line 27.)

b)  Operating Safe Yield has also come to mean water that the
Appropriative Pool could produce/pump without having to purchase
replenishment water. (Exhibit “H” 45.)

5. Exhibit “H” to the judgment described the Apptopriative Pool Pooling

Plan. Paragraph 10 described “Unallocated Safe Yield Water” as follows: “to the
extent that, in any 5 yeats, any portion of the share of Safe Yield allocated to the
Overlying (Agricultural) Pool is not produced, such water shall be available for
reallocation to members of the Appropriative Pool as follows:

(a} Priorities. Such allocation shall be made in the following sequence:

(1) to supplement, in the particular year, water available from Operating Safe

Yield to compensate for any reduction in the Safe Yield by reason of

- recalculation thereof after the tenth year of opetation hereunder. [This

Safe Yield Reset Agreement Motion
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Exhibit H §10(2)(1) ptiority is sometimes called ‘unproduced Agricultural Pool

watet’ ot ‘unproduced Ag Pool watet.” The curtent credited production

(pumping) for agticultural groundwater is about 33,600 AFY, but that includes

agricultural land irrigated with reclaimed water. The actual groundwater

‘producrion for agticultural purposes is about 22,000 AFY. (Jutupa Services

District’s tesponse to Judge Reichert’s Request for Clarification, March 22,

2016, page 2, lines 8-10.)]

(2) pursuant to conversion claims as defined in Subparagraph (b) heteof.

(3) as a supplement to Operating Safe Yield, without regatd to reductions in

Safe Yield.” |

6. In an order dated November 17, 1995, Conversion Claims were defined
in Exhibit “H” 10(b) [this is the Subparagraph (b) to which the preceding
patagraph--page 19, line 8--tefers]. Peace I modified this definition in Exhibit “H”
$110(b) to now state as follows:

(b) Conversion Claims. The following procedures may be utilized by any

approptiator:

1) Record of Unconverted Agticultural Acreage. Watermaster shall maintain

on an ongoing basis a record with appropriate telated maps of all agricultural

acreage within the Chino Basin subject to being converted to approptiative

water use pursuant to the provisions of this paragraph. An initial

identification of such acreage as of June 30, 1995 is attached hereto as

Appendix 1.

(2) Record of Water Service Conversion. Any appropriatot who undertakes

to permanently provide water service to lands subject to conversion may
tepott such intent to change water setvice to Watermaster. Watermaster
should thereupon vetify such change in water service and shall maintain a
recotd and account for each appropriator of the total acreage involved.

Should, at any time, converted acreage return to water service form the

Safe Yield Reset Agreement Motion
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Ovetlying (Agricultural) Pool, Watermastet shall return such acreage to
unconvetted status and cotrespondingly reduce ot eliminate any allocation
accorded to the approptiator involved.

(3) Allocation of Safe Yield Rights

(i) For the term of the Peace Agreement in any year in which sufficient
unallocated Safe Yield from the Ovetlying (Agricultural) Pool is available for
such conversion claims, Watermaster shall allocate to each approptiator with
the conversion claim 2.0 acre-feet of unallocated Safe Yield water for each
converted acte for which conversion has been approved and recorded by
Watermaster.

(i) In any year in which the unallocated Safe Yield water from the Overlying
(Agricultural) Pool is not sufficient to satisfy all outstanding conversion claims
pursuant to subparagraph (i) herein above, Watermaster shall establish
allocation percentages for each appropriator with conversion claims. The
percentages shall be based upon the tatio of the total of such converted
acreage approved and recorded for each appropriators’s [s] account in
compatison to the total of converted acreage approved and tecotrded for all
approptiators. Watermaster shall apply such allocation percentage fot each
approptiator to the total unallocated Safe Yield water available for conversion
claitns to derive the amount allocable to each appropriator. |
7. CONCLUSION: With the 1995 amendments, the Judgment set a

priotitized list of claims upon unproduced Ag Pool water.

Ag Pool water--1995 Judgment amendment

82,800 AI'Y of the Ag Pool’s water available to the Appropriative Pool with
Appropriative Pool claims prioritized as follows:

(1) to supplement, in the particular year, water available from Operating Safe
Yield to compensate for any reduction in the Safe Yield by reason of recalculation

thereof aftet the tenth year of operation as required by the Judgement;

Safe Yield Reset Agreement Motion
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(2) pursuant to conversion claims as defined in Subparagtaph (b) of Bxhibit “H” |
T10(®);

(3) as a supplement to Operating Safe Yield, without regard to reductions in Safe
Yield.

'The court notes that thete is currently mote than 49,000 AFY of unproduced
Agticultural Pool water available. (Jutupa Services District’s response to Judge

Reichert’s Request for Clarification, March 22, 2016 page 2, lines 10-14.)

B.  The 2000 Peace Agreement a.k.a. Peace T

1. With the agreements made in Peace T, the elements of Desalters and of
watet transfers entered the water allocations to the parties.

2. Peace I Section V-Watermaster Performance defined how Watermaster
was to petform regarding procedures for Rechatge and Replenishment. In patagraph
115.3(g), Watermaster was ordeted to approve an “Barly Transfer” from the
Agticultural Pool to the Appropriative Pool of not less than 32,800 acre-feet per year
which was the expected approximate quantity of water not produced by the
Agticultural Pool. 95.3(g)(1) further stated that “the quantity of water subject to Barly
Transfer under this patagraph shall be the greater of (i) 32,800 acte-feet or (1) 32,800
acre-feet plus the actual quantity of water not produced by the Agricultural Pool for
that Fiscal Year that is remaining after all the land use convetsions are satisfied
pursuant to” the following provision: “the Eatly Transfer water shall be annually
allocated among members of the Appropriative Pool in accotdance with their pro-
rata share of the initial Safe Yield.” The court notes that after this deduction, the
Safe Yield water available to the Agricultural Pool became 50,000 acre-feet per year,

3. Peace I also introduced the construction and operation of Desalters in
Section VIL. 7.5 desctibed replenishment for the Desalters provided from the
following sources in the following ordet:

a) Watermaster Desalter replenishment account composed of 25,000 acre-feet

Safe Yield Reset Agteement Motion
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of water abandoned by Kaiser and other water previously dedicated by the
Appropuative Pool;

(b) New Yield of the Basin, unless the water Produced and treated by the
Desaltets is dedicated by putchaser of the Desalter watet to offset the price of
Desalter water to the extent of the dedication;

(¢} Sate Yield of the Basin, unless the water Produced and treated by the
Desalters is dedicated by a purchaser of the desalted water to offset the ptice of
Desalter water to the extent of the dedication; [and then]

d) Additional Replenishment Water purchased by Watermastet, the cost of
which shall be levied as an Assessment by Watermaster.

4. The court also concludes that the conversion claims have priotity over
the Harly Transfers because the conversion claims pre-existed the Early Transfer
allocations. The conversion claims came into existence with the 1995 Judgment
amendment. The Barly T'ransfers came into existence with Peace T in 2000. The
Early Transfers must be interpreted in the context of the pre-existing 1995 Judgment
amendment. |

5. CONCLUSION: With Peace I, there were major changes regarding the

allocation of water among the parties as set forth in the following table.

Ag Pool water Status and/or change Comments
result

1995 Judgment 32,800 AFY of the Ag

amendment Pool’s water available to
the Approptiate Pool with

Appropuiative Pool claims
priortized as follows:

(1) to supplement, in the
particular year, water

available from Operating

Safe Yield Reset Agreement Motion
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Safe Yield to compensate
for any reduction in the
Safe Yield by reason of
recalculation theteof after
the tenth yeat of
operation hereunder.

(2) pursuant to conversion
claims as defined in
Subparagraph (b) hereof,
(3) as a supplement to
Operating Safe Yield,
without regard to

reductions in Safe Yield.

2000 Peace I-Desalters
start construction and

pumping water

Barly Transfers of 32,800
AFY of Ag Pool water
going straight to the
Appropriative Pool
(leaving 50,000 AFY to
Ag Pool). The remaining
Ag Pool water is subject
to Apptopriative Pool’s

ptioritized claims.

‘water to teplenish watet

New Yield (with

conditions) is source of

pumped by the
Desalters. Therefore
Desalters do not affect
Safe Yield or Operating
Safe Yield. Water
produced/pumped by
the Desalters is not
added to or subtracted

from yield of the Basin.

The court concludes that Peace I interrelated Eartly Transfers and conversion

claims in the following way. The Approptiative Pool received unproduced Ag Pool

watet in at least the amount of 32,800 AFY, but the Appropriative Pool could receive

Safe Yield Reset Agreement Motion
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mote unproduced Ag Pool water if the Ag Pool did not produce/ pump its leftover
50,000 AFY after subtracting the Appropriative Pools conversion claims at the rate

of 2 acre-feet pet year per converted acte.

However, the coutt also concludes that Peace T did not rearrange the priotity
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of allocation claims on unproduced/unpumped water. The priorities of the

judgment remain. Specifically, the priority set forth in Judgment, Exhibit “H,”

Paragraph 10.

BXAMPLE 1: So, for example in a particular year,

1. If one Appropriative Pool producer/pumper (2.g., municipality, such as the City of

Chino) had 1000 acres of converted land resulting in 2000 acte-feet of conversion

claims (1000 acres x 2.0 acre feet of watet/one acre converted), and assuming those

wete the only conversion claims; and

2. It the Ag Pool produced/pumped only 33,600 AFY leaving 49,200 AFY available
for further allocation (82,800 AFY— 33,600 AFY= 49,200 AFY; the coutt notes that

33,600 AFY is the approximate Ag Pool credited production [Jutupa response to

court’s clatification request, page 2, lines 9-10], but the court is using this figure only

for illustration); then,

3. The Ag Pool water that would be available to the Appropriative Pool would be

based on the following calculation

Example 1-A Hxplanation Comments
Initial Ag Pool 82,800 AFY

allocation

Ag Pool - 33,600 AFY Assumption
production/pumping

Tnitial balance after

production

49,200 AFY (82,800 acre-feet — 33,600 acre-
feet = 49,200 acre-feet per year)

Conversion claims

- 2000 acre-feet 1000 acres x 2.0 acre feet of

water/one acte converted = 2000

Safe Yield Reset Agreement Motion
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acre-feet pet year.

The subtraction for satisfying
conversion claims before any
reallocation. 'The conversion
claims ate applied first because
they are set forth in the 1995
Amendment to the Judgment

Ag Pool balance after
reduction for

conversion claims

47200 AFY

(49,200 acte-feet - 2000 acre-feet
= 47,200 acre-feet pet year)
Balance: Ag Pool water available
to Appropriative Pool after
conversion priotity claims
pursuant to Judgment Exhibit
“H” Paragraph 10.

Reduction for Barly

Transfers

- 32,800 AFY

‘The Eatly Transfer is now apphied
because Fatly Transfers were
mnstituted 1n Peace T in 2000. The
Barly Transfer from 82,800 AFY
allocation leaving 50,000 AFY for
the Ag Pool itself to
produce/pump and for additional
claims by the Approptiative Pool

putsuant to Peace I and Peace T1.*

Balance: Ag Pool
water available to the

Appropriative Pool

14,400 AFY

(47,200 acre-feet -32,800 acre-feet
= 14,400 acte-feet per year.)
This is the total Ag Pool water

Safe Yield Reset Agteement Motion
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after conversion available for reallocation to
ptiotity claims and Appropuative Pool for
Eartly Transfers | production/pumping after

subtraction of conversion priotity
claims of 2,000 acte-feet per year
from and the 32,800 Early
Transfer from the allotment of Ag

Pool water **

*It appears to the court that for convenience, many parties first simply take the
reduction of the 32,800 acte-feet for Early T'ransfers and start these calculations with
50,000 acre-feet of Ag Pool water.
1. That calculation is simply to start with the 50,000 acre-feet of
unproduced /unpumped Ag Pool water and then subtract the amount 33,600
acre-feet command that was actually pumped in this example. The result is
16,400 acre-feet available for conversion claims.
2. Then subtract the 2,000 actre-feet for conversion claims to get the 14,400 acre-
feet of Ag Pool water available for allocation to the Appropriative Pool
3. However, this procedure is inconsistent with the judgment and Peace
Agteements as interpreted by the court for the reasons stated above.
**1'he also coutrt notes that the particular producer who serviced the converted actes
would actually be able to pump the additional conversion claim watet as an
allocation.
EXAMPLE 2: 'The following example demonstrates complications atising
from a dectease in the amount of Ag Pool water available to the Appropriative Pool.

If the Ag Pool produced/pumped more than 48,000 AFY there would be no
available water for the Approptiative Pool.

Safe Yield Reset Agreement Motion
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Example 2 _ Comment

Initial Ag Pool 82,800 AFY

allocation

Ag Pool 48,000 AFY Assumption

production/pumping

Initial balance after 34,800 AFY 82,800 acre-feet — 48,000 acre-feet =

production 34,800 acre-feet per yeat

Conversion claims - 2000 acte- The subtraction for satisfying

feet conversion claims before any

reallocation. (1000 actes x 2.0 acre
feet of water/one acre converted =
2000 acre-feet),

Balance: 10 32,800 AFY 34,800 acre-feet — 2,000 acre-feet =
32,800 acre-feet per year. Ag Pool
Water Avatlable after conversion
priotity claims putsuant to Judgment
Exhibit “F” Patragraph

Reduction for Fatly - 32,800 AFY | Barly Transfer of 32,800 AFY from

Transfers 82,800 AFY allocation leaving 50,000
AFY for the Ag Pool itself to
produce/pump. Any water which the
Ag Pool did not produce/pump water
up to the 50,000 AI'Y would be
available for allocation to the
Appropriative Pool putsuant to Peace
I and Peace I1.*

Balance: Ag Pool 0 AFY 32,800 acre-feet -32,800 acre-feet = 0

water available after

acre-feet per yeat. There would be no

Safe Yield Reset Agreement Motion
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convetsion priotity Ag Pool water available for
claims and Eatly reallocation to Appropriative Pool
Transfers after subtraction of conversion

priotity claims of 2,000 acte-feet and

the 32,800 Fatly Transfer of

unproduced/unpumped from the

allotment of Ag Pool water,

Conclusion:

Under this scenatio, the Approptiative Pool would not get any additional

allocation from Ag Pool water

C.  The 2007 Peace I Agreement (Peace )

1. Peace II Agreement Patagraphs 6.2(a)(iii) and 7.1 further defined the
accounting for the Desalters and Desalter Production Offsets. Paragraph 6.2(a) (1)

states as follows in pettinent part:

Peace Il Desalter Production Qffsets. To facilitate Hydraulic Control through

Basin Re-Operation, [coutt note: that is, water pumped by the Desalters] in
accordance with the 2007 Supplement to the OBMP Implementation Plan and
the amended Exhibits G and I to the Judgment, additional soutces of water
will be made available for purposes of Desalter Production and thereby some
ot all of 2 Replenishment obligation. With these available sources, the
Replenishment obligation attributable to Desalter production in any year will
be determined by Watetmaster as follows:

(a) Watermaster will calculate the total Desalter Production for the preceding
year and then apply a credit against the total quantity from: . . .

(1) New Yield (other than Stormwater (Peace Agreement Section 7.5(b)); . . .

(v) Safe Yield that may be contributed by the parties (Peace Agreement
Sectton 7.5(c));

Safe Yield Reset Agreement Motion
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(v} any Production of groundwater attributable to the controlled overdraft
authorized pursuant to amended Exhibit I to the Tudgment. [The Judgment
allowed for a temporary controlled overdraft, ze., production/pumping
without replenishiment, in order to achieve Hydraulic Control.]

Paragraph 7.1 provides as follows:

New Yield Attributable to the Desalters. Watermaster will make an annual

finding as to the quantity of New Yield that 1s made available by Basin Re-

Operation including that portion that is specifically attributable to the Existing

and Future Desalters. Any subsequent recalculation of New Yield as Safe

Yield by Watermaster will not change the priotity set forth above for

offsetting Desalfer production as set forth in Asticle VII, Section 7.5 of the

Peace Agreement. Tor the initial term of the Peace Agreement, neither

Watermastet not the Parties will request that Safe Yield be recalculated in a

manner that imcorporates New Yield astributable to the Desalters [emphasis in

original] mto a determination of Safe Yield so that this soutce of supply will be
available for Desalter Production rather than for use by individual parties to
the Judgment.

2. Additionally, in 2007 Peace 11 §1.1(d) defined Re-Operation as “the
controlled overdraft [pumping without replenishment] of the Basin by the managed
withdrawal of groundwater Production for the Desalters and the potential increase 1n
the cumulative un-replenished Production from 200,000 [acre-feet] authorized by
paragraph 3 Engineering Appendix Exhibit I to the Judgment, to 600,000 acre-feet
for the express purpose of securing and maintaining Hydraulic Control as a
component of the Physical Solution.” The Peace II agreement amended the Restated
Judgment’s Engineering Appendix to specify the additional 400,000 acte-feet that
would be dedicated exclusively to the purpose of Desalter replenishment (Restated
Judgement Exhibit “T” §2(b) [3]).

3. Peace 11 injected confusion into the definttions in the chain of

Safe Yield Reset Agreement Motion
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agreements. This confusion is identified in Chino’s Opposition to Watermastet’s
Motion regarding 2015 Safe Yield Reset Agreement Amendment of Restated
Judgment, Paragraph 6, page 18, lines 19-28: Peace T1, Paragraph 6.2(a)(itl) gives
Watermaster a basis to calculate the total Desalter production from the preceding
year and then apply against that production/pumping a “ctedit” (z.e., a reduction)
which included a number of factors, including New Yield referencing Peace I,
paragraph 7.5(b). The court must resolve this confusion because it is the central
opposition of JCSD, and it is an important issue going forward for the administration
of water allocations,

a) Peace I, paragraph 1.1(aa) defines New Yield as “proven increases in yield
in quantities greater than historical amounts from sources of supply
including, but not limited to, operation of the Desalters (including the
Chino T Desalter), induced Recharge and other management activities
implemented in operational aftet June 1, 2000.”

1) The court concludes that New Yield in the above paragraph means
water produced/pumped by the Desalters, because that is how yield is
always used, ¢.g, Safe Yield, Operating Safe Yield, etc., and the source
of supply is the Desalters as identified in the definition.

1I) So, New Yield includes water produced/pumped by the Desalters.

b) Peace I, paragraph 1.1(nn) defines “Recharge and Recharge Water as
“introduction of water to the Basin, directly ot inditectly, ... .” Recharge
teferences the physical act of introducing water to the Basin.”

) The conclusion of the court is that after Peace 11, the definiion New Yield
now includes both Desalter operation z.e., production/pumping from the
Desaltets, and induced Recharge {7.¢., gtoundwater flowing back into the
Basin from the Santa Ana River as the result of Desalter operation).

I) Up to and including Peace TI, Desaltet production and recharge had

| always been defined as New Yield, and excluded from Safe Vield.

Safe Yield Reset Agreement Motion
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d) Inits response to Judge Reichett’s questions, Chino argued that SYRA’s
fatlure to give a specific definition to “Desaltet-induced recharge” was
purposeful because the failure allowed SYRA to use “Desalter-induced
recharge” sy/nonymously with New Yield. The coutt does not find
“Desalter-induced recharge” to be synonymous with New Yield. The
coutt finds that “Desalter-induced techarge” is only synonymous with
“induced Recharge.” Therefore Desalter-Inducted Recharge is included in
the definition of New Yield, as set forth in Peace 1 1 (aa): “ihduced
Rechatge and other management activities implemented in opetational
after June 1, 2000” includes Desalter-induced recharge
I) . The court further finds that “Desalter-induced recharge” and

“induced Recharge” mean water flowing back into the Basin from the

Santa Ana River due to production/pumping by the Desalters lowering

the ground water table in the Basin. Finally, the court notes that New

Yield includes Desalter production and Desalter-induced recharge as

well as Desalter overdraft.

(a) This result is exactly what the Desalters were designed to
accomplish. They have achieved Hydraulic Control, meaning they
have lowered the water table at the south end of the Basin, so that
only a de minimus amount of Basin water is flows into the Santa
Ana River.

(b) In fact the Desalters have accomplished their design objective so
well that now some water flows from the Santa Ana River into the
Chino Basin. The court finds that his water is New Yield as set
forth above.

II) The coutt further finds that “Desalter-induced recharge” aka “induced

Recharge” is measureable, part of which comes from the Santa Ana

River, and is set forth in Watermaster’s response to the court’s

Safe Yield Reset Agreement Motion
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questions. This water is also known as Santa Ana River Underflow or
SARU,

4. Peace II specified Desalter production/pumping replenishment to
include induced Recharge, controlled overdraft, and other soutces set forth in Peace
1196.2(a). The Peace I and Peace II agteements did not specify any additional
sources of Desalter replenishment, such as Ag Pool water or Safe Yield.

5. CONCLUSION:

Now, after Peace II, there wete additional sources of water for the Basin, the

Desalter operation/Desalter-induced recharge, as well as they historical overdraft, as

summarized below.,

Ag Pool water Comments
1995 Judgment 82,800 AFY of the Ag
amendment Pool’s water available to

the Appropsiate Pool with

| Appropriative Pool claims
puomnitized as follows:

(1) to supplement, and the
particular year, water
available from Operating
Safe Yield to compensate
for any reduction in the
Safe Yield by reason of
recalculation thereof after
the tenth year of
operation hereundet.

(2) putsuvant to conversion
claims as defined in

Subparagraph (b) hereof.

Safe Yield Reset Agreement Motion
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(3) as a supplement to
Operating Safe Yield,
without tegatd to

reductions in Safe Yield.

2000 Peace T-Desalters
start construction and

pumping water

Early Transfers of 32,800
AFY of Ag Pool watet
now go to the
Appropriative Pool
(leaving 50,000 AFY to
Ag Pool). The remaining
Ag Pool water is subject
to Appropiative Pool’s
prioritized claims,

Peace I §1.1(aa) defines
New Yield to include
watet produced/pumped

from the Desalters.

New Yield (with
conditions) is soutce of
water to replenish water
pumped by the
Desalters. Water
produced/pumped by
the Desalters is New
Yield and sourced by
induced recharge and
overdraft, As New
Yield, water pumped by
the Desalters is not Safe
Yield or Safe Operating
Yield. That water is
“yield” attributable to a
specific soutrces of
supply not included in
Safe Yield.
(Watermaster’s
Response to Order for
Additional Briefing,
page b, line 22-23.)
Therefore Desalter

operations do not affect
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Safe Yield or Operating
Safe Yield. Water

produced/pumped by

the Desalters is not
added to ot subtracted
from yield of the Basin.
Water
produced/pumped by
the Desalters has a

separate allocation,

2007 Peace II-overdraft | Additional 400,000 AF This is a diminishing

increased above the 200,000 AF pumping allocation as
provided in the Judgment | the overdraft goes to 0
for a total of 600,000 AF. | in 2017. Its purpose

was to help establish

Hydraulic Control.

Peace IT Desalters

Peace I 7.1 requires
Desalter production
(defined as New Yicld)
excluded from the

definition of Safe Yield.

Desalter production
reaches above 20,000
APY Watermastet’s
Response to Order for
Additional Briefing,
Exhibit 1.

The coutt concludes that Peace II did not change any of the priorities for claims on

actual water production. Peace IT addressed Desalter replenishment and

production/pumping but did affect the priorities for allocations of unproduced Ag

Pool water.

Safe Yield Reset Agreement Motion
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VL. SYRA ARTICLE 5-STORMWWATER RECHARGE PLAN AND
WATERMASTER ACCOUNTING ANATLYSIS

In the instant motion, Watermaster asks the coutt to approve 1) a stormwater
techarge plan, and 2) an accounting for allocation transfets as set forth in the Safe
Yield and Reset Agreement (SYRA). The coutt will address these proposals
sepatately.
A, Stormwater Recharge—SYRA 5.1

SYRA 95.1 sets forth the following provisions regarding Stormwater Recharge.
51  Stormwater Recharge. After the Effective Date and until termination of this
Agreement, the Parties expressly consent to Watermaster's accounting for Basin
trecharge arising from stormwater as follows: |

(a)  2001-2014 Stormwater Recharge Program. Stormwater recharge that
arises from or is attributable to the 2001-2014 Stormwatet Recharge Program shall
be: (1) New Yield for the petiod 2001-2014 in the manner that it has been distributed
through approved Watermastet Assessment Packages; and (i1) Safe Yield in each
subsequent year. For the 2001-2014 Stormwater Recharge Program, Watermaster
shall cause no reduction against Safe Yield requiting supplementation by the
teallocation of a portion of the unproduced Ovetlying (Agricultural) Poob’s share of

the Basin’s Safe Yield.

(b)  Post-2014 Stormwater Rechatge Projects. For the remainder of the

term of the Peace Agreement, inclusive of an extension term, if any, stormwatet
recharge that arises from or is attributable to Post-2014 Stormwater Recharge
Projects shall be allocated as set forth in this Paragraph 5.1(b).
()  Interim Accounting between Resets. For any and all Post-2014
Stormwater Recharge Projects completed in the intetim petiod between
subsequent Safe Yield resets, Net New Recharge attrbutable to specific Post-
2014 Stormwater Recharge Projects shall be New Yield, as that term is defined

in the Peace Agreement and will be allocated based upon observed and

Safe Yield Reset Agreement Motion
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quantified annual net-increases rather than projected future estimates of
annual performance. New Yield attributable to Post-2014 Stormwater
Rechatge Projects shall be credited annually to the Project patticipants, in the
Production Year in which such New Yield actually atises. Post-2014
Stormwater Recharge Project New Yield is in addition to Safe Yield and
thetefore by definition it shall cause no teduction against Safe Yield requiring
supplementation by the reallocation of a portion of the unproduced Overlying
(Agticultural) Pool’s share of the Basin's Safe Yield.

(i)  Post-Safe Yield Reset Accounting for Post-2014 Stormwater

Recharge Projects. Upon any reset of the Safe Yield after 2015, any Net New

Recharge that occurs as a result of specific Post-2014 Stormwater Recharge

Projects that have been previously approved and fully implemented at the time
of the teset shall be considered as a potential change in cultural conditions as
provided in the Reset Technical Memorandum and thereafter considered a
component of the Safe Yield, if the Post-2014 Stormwater Recharge Projects
to which the Net New Recharge is attributable have been constructed and in
opetation for a minimum of five (5) yeats priot to the reset. The Net New
Recharge will be measured and accounted for and will be made available
exclusively to the members of the Approptiative Pool in accordance with
Paragraph 5.1(c) below. Following a reset of the Safe Yield, Post-2014
Stormwater Recharge Project recharge will be included within Safe Yield and
its separate measurement and allocation shall cause no reduction against Safe
Yield requiring supplementation by the teallocation of a pottion of the
unproduced Ovetlying (Agricultural) Pool’s share of the Basin’s Safe Yield.
Moteover, Post-2014 Stormwater Rechatge Projects that have been fully
constructed and in operation for less than five (5) years, or the Net New
Rechatge from which is otherwise not included as a component of Safe Yield

pursuant to the Reset Technical Memorandum, will be treated “as if” the Net

Safe Yield Reset Agreement Motion
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New Recharge were Safe Yield for the limited and exclusive purposerof
quantifying the annual supplementation by the reallocation of a pottion of the
unproduced Ovetlying (Agricultural) Pool’s share of the Basin’s Safe Yield.
Examples of how Watermaster will conduct the accounting described in this
Section 5.1(b) (1) are included in Exhibit “B” hereto.

(c)  Participation in Post-2014 Stormwater Rechatge Programs. The Parties
contemplate that Post-2014 Stormwater Rechatge Projects, such as those projects
described in Watermaster’s Court-approved 2013 Amendment to 2010 Rechatge
Master Plan Update, may be completed after the after the Effective Date, as part of
suites of such Projects (each suite of Projects, a “Post-2014 Stormwater Rechasge
Program” and collectively, “Post-2014 Stormwater Recharge Programs™).
Watermaster shall prepare an estimate of the Net New Rechatge projected to atise
from or be atttibutable to proposed Post-2014 Stormwater Recharge Programs.
Based on this pre-approval estimate, Watermaster shall quantify each member of the
Apptopriative Pool’s proportionate shate of the potential Net New Rechatge
benefits in accordance with its percentage of Opetating Safe Yield and calculate its
corresponding capital financing obligations. Each Approptiative Pool membet’s
proportionate share of the potential Progtam Net New Recharge benefits and
cotresponding financing obligations shall be referred to as its “Participation Share” in
the Program. The Participation Shates in a particular Progtam shall remain
unchanged regardless of actual Program yield. Within six months of the Effective
Date, Watermaster, with the recommendation and advice of the Pools and Advisory
Committee, will develop rules and regulations for the definition of Post-2014
Stormwater Programs and Patticipation Shates therein.

Any member of the Approptiative Pool may elect, in its discretion, not to
participate in certain Post-2014 Stormwater Rechatge Programs. In the case a
member of the Appropriative Pool has cast a final vote against an approved Post-

2014 Stormwatet Recharge Program, then that member may elect, in its complete
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disctetion, to opt out of its Patticipation Share, by providing written notice to the
members of the Appropriative Pool, within ninety (90) days of the approval of the
Post-2014 Stormwater Rechatge Program. Notice shall be provided through a
tequest that the election be placed on the agenda of a regulatly scheduled meeting of
the Approptiative Pool, and offering the other members of the Approptiative Pool
the right to assume its respective Participation Shate of stormwater recharge New
Yield or Safe Yield attributable to the Post-2014 Stormwatet Recharge Program,
along with the Pool member's assumption of all applicable rights and responsibilities.

@  In the event that one or more members of the Approprtiative
Pool voting against the approval of a Post- 2014 Stormwater Recharge
Program elects to opt out of its Participation Share therein, each shall
permanently waive and relinquish, without imitation, all right to all the
benefits accruing under its Patticipation Shate of a Post-2014 Stormwater
Recharge Program;

(i) An Appropriative Pool member electing to opt out of patticipation
in a Post-2014 Stormwater Recharge Program shall be assigned no further
financial obligation attributable to a Participation Shate in the Post-2014
Stormwater Recharge Program that was the sﬁbject of the election;

(i) Tontana Water Company (FWC), a member of the Appropriative
Pool, and any successor in interest thereto, shall have the first priority and
exclusive right and obligation to acquire the Participation Shates, representing
up to 2,000 AFY (cumulative maximum) of projected annual average recharge
atising from or attributable to one or mote Post-2014 Stormwater Recharge
Programs, which may be made available by one or more membets of the
Appropfiative Pool opting out of the Post-2014 Stotmwater Recharge
Programs. If Participation Shares in Post-2014 Stotmwatetr Recharge
Programs are available in excess of FWC's first priotity tight of up to 2,000

AFY under this provision, then each member of the Approptiative Pool may

Safe Yield Reset Agreement Motion
Rulings and Ozxder
Page 38 of 63




o ~N @ o A~ W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
28
27
28

elect to patticipate in the acquisition of the excess Patticipation Shares along
with its corresponding assumption of duties associated therewith. Available
Participation Shares shall be distributed among the members of the
Apptopriative Pool electing to acquire the Patticipation Shares, pro rata based
on the total number of members electing to acquite, including FWC. The
acquisition of any obligations and benefits putsuant to this Patagraph shall
survive the expiration of the Peace Agreement, for the life of the Post-2014
Stormwater Recharge Program, putsuant to the same terms and conditions
generally applicable to all Project Participants.

(Iv)  FWC shall have a right of first refusal (ROFR) as to any transfer,
lease, or assignment (collectively “transfer”) of any portion of a Participation
Share by any member of the Appropdative Pool until 2 cumulative maximum
of 2,000 AF'Y of Participation Shares has been acquited by FWC. Any
member of the Appropriative Pool desiting to transfer any portion of its
Participation Share will provide sixty (60) days wtitten notice of its intention to
transfer to FWC along with a copy of any agreement and accompanied by a
reasonable description of the transfer. Upon its receipt of written notice,
FWC may, in its complete discretion, elect to match the offer and the
Appropriative Pool member providing its notice of intention to transfer must
sell the identified Participation Shares. After FWC has acquited a cumulative
total of 2,000 AFY of Participation Shates, its right to share in Post-2014
Stormwater Recharge Programs shall be limited to the provisions of Paragraph
31(c)(ii1) above. FWC’s ROFR, as desctibed in this Section 5.1(c)(iv), shall be
limited only to those transfers as to which the City of Ontario is not the

proposed transferee.

Analysis and orders

The court approves the Stormwatetr Recharge Plan as set forth in SYRA 95.1

and ordets Watermaster and the parties to comply for the following reasons:
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L. There have been no objections to this aspect of SYRA.

2. The court notes that the ptevious Coutt Approved Management
Agreements have not covered the aspects of stormwater recharge addressed in this
patragraph.

3. The court finds that the Stormwater Recharge Plan is consisted with the
Coutt Approved Management Agreements,

4. This method of dealing with stormwater rechatge has the agreement of
the parties. There has not been any opposition to these terms of SYRA.

5. "There not appear to the coutt to be a legal or practical reason why these
provisions cannot be implemented without regard to the other terms of SYRA.

0. The court recognizes that Stormwater Recharge is a necessary element
for achieving the objectives of the Coutt Approved Management agreements.

7. "The court also notes that paragraph 5.1(c) provides flexibility for future
stormwatet recharge “yield enhancement” projects and a mechanism wheteby
members of the Appropuiative Pool can opt out.

8. "The coutt finds that Watermaster’s prior allocation and accounting for
stormwater techarge is consistent with the Coutt Approved Management
Agreements both before and after the Safe Yield reset.

9. The stormwater recharge is consistent with the Article X Section 2 of

the California Constitution.

C. Desalter-Induced Recharge Allocations, Eatly Transfers, Land Use
Conversion—-SYRA 95.2 and SYRA §5.3.

SYRA 95.2 sets forth the following provisions tegarding Desalter Induced
Rechatge, and SYRA 9[5.3 sets forth the following provisions regarding Post 2030
Land Use Conversions and Fartly Transfets.

5.2 Desalter-Induced Recharge. After the Effective Date and until termination of

this Agreement, the parties exptessly consent to Watermastet’s accounting for Basin

Safe Yield Reset Agreement Motdon
Ralings and Order
Page 40 of 63




W O~ ®» o b N =

| o I N TN, N N N T T . SR

techarge arising from or atttibutable the Desalters as follows:

(&)  2001-2014 Desalter-Induced Recharge. Induced recharge that arises
from ot 15 attributable to the Desaltets for the period of production years 2001-2014
shall be accounted for as Safe Yield, in the manner it has been distributed through
approved Watermaster Assessment Packages, shall not be considered New Yield, and
shall not be considered to have been available for production by the Desalters.

(b)  2015-:2030 Desalter-Induced Recharge. For the production years of
2015- 2030, Watermaster shall account for induced techarge that arises from or is
atttibutable to the Desalters as equal to fifty (50) percent of the total Desalter
Production duting each applicable production year up to a maximum of twenty-
thousand (20,000) AFY of recharge. Consistent with Paragraph 6.2(a)(iii) of the
Peace I1 Agreement, Watermaster shall deem the induced recharge as having been
produced by the Desalters. Duting each applicable production year, Watermastet
shall reduce Safe Yield by an amount equal to fifty (50) percent of the total Desalter
Production, up to a maximum of twenty-thousand (20,000) AFY, and require a
cotresponding supplementation by the reallocation of available unproduced

Agricultural Pool's shate of the Basin's Safe Yield.

Claims for reallocation of the remaining unproduced quantity of the Agricultural
Pool's share of Safe Yield shall be satisfied consistent with section 6.3((:) of
Watermaster's Rules and Regulations, as amended as part of the Peace TI Measures,
and the October 8, 2010 Order Apptoving Watermaster’s Compliance with
Condition Subsequent Number Eight and Approving Procedures to be used to
Allocated Surplus Agricultural Pool Water in the Fvent of a2 Decline in Safe Yield.

() 2031-2060 Desalter-Tnduced Recharge. Should the term of the Peace
Agtreement be extended pursuant to Paragraph 8.4 thereof, the treatment of Desalter-
Induced Rechatge shall be subject to the negotiation of 2 new and separate

agreement among the Parties to the Judgment. The accounting provided for in

Safe Yield Reset Agtreement Motion
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Section 5.2(b), above, shall be without prejudice to the negotiation of such a new and
scparate agreement among the Parties to the Judgment. Unless otherwise agreed by
the Parties or ordered by the coutt, duting the extension term, Watermastet shall not

consider such recharge to require supplementation by the reallocation of a pottion of

the unproduced Agricultural Pool’s share of Safe Yield.

53 Post-2030 Priority among Land Use Conversion and Fatly Transfer Claims.
At the expiration of the Peace II Agreement, the Peace 11 provisions relating to the
disttibution of surplus water by the Agricultural Pool requiring that claims fot the
Early Transfer of 32,800 AFY and for Land Use Conversion be treated equally are
expressly repealed including (i) the amendment to Section 6.3(c) of Watermaster’s
Rules and Regulations, putsuant to the Peace IT measures, and (i) Section I11.(6) of
the October 8, 2010 Order Approving Watetmaster’s Compliance with Condition-
Subsequent Number Eight and Approving Procedures to be used té Allocate Surplus
Agticultural Pool Water in the Event of 2 Decline in Safe Yield. In any Peace
Agteement extension term, the previous changes to Restated Judgment, Exhibit "H",
Paragraph 10(b)(3)(1) effectuated by Patagraph 4.4(c) of the Peace Agreement, which,
to the extent sufficient unallocated Safe Yield from the Agricultural Pool is available

for conversion claims, allocate 2.0 acre-feet of unallocated Safe Yield water for each

converted acre, shall remain in effect.

D. The court now summarizes the effect of these SYRA proposals as follows:

Ag Pool water Comments
1995 Judgment 82,800 AFY of the Ag
amendment : Pool’s water available to the

Appropriate Pool with

Appropriative Pool claims

prioritized as follows:

Safe Yield Reset Agreement Motion
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(1) to supplement, and the
particular year, water
available from Opetating
Safe Yield to compensate for
any reduction in the Safe
Yield by reason of
recalculation thereof after
the tenth year of operation
hereunder.

(2) pursuant to conversion
claims as defined in
Subparagtaph (b) hereof.

(3) as a supplement to
Operating Safe Yield,
without regard to reductions
in Safe Yield.

2000 Peace I—
Desalters start
construction and

pumping water

Early Transfers of 32,800
AFY of Ag Pool water now
goes to the Approptiative
Pool (leaving 50,000 AFY to
Ag Pool). The remaining Ag
Pool water is subject to
Appropriative Pool’s

prioritized claims,

New Yield (with
conditions) 18 soutce of
water to replenish water
pumped by the
Desalters. Thetefore
Desalters do not affect
Safe Yield or Operating
Safe Yield, Water
produced/pumped by
the Desaltets is not
added to or subtracted
from Safe Yield or-

Safe Yield Reset Agreement Motion
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Operating Safe Yield of
the Basin.
2007 Peace 11~ Additional 400,000 AF This is a diminishing
overdraft increased above the 200,000 AF pumping allocation as
provided in the Judgment the overdraft goes to 0
for a total of 600,000 AT, in 2017,

SYRA proposal:

Step 4 (see column to
right for Steps 1-3):
SYRA 95.2(b)
subtracts 50% of

|| total Desalter

production up to
20,000 AFY from Ag
Pool Water and then
adds that 50% of total
Desaltet production
up to 20,000 AFY to
Safe Yield (to make
up for the subtraction

in Step 3).*

SYRA proposal Step 1: The
Desalter
production/pumping up to
20,000 AFY i1s allocated to
the Desaltets, not as Safe
Yield or Safe Operating
Yield [or New Yield].

Step 2: Under SYRA §5.2(b)
one-half of the soutce of
Desalter production up to
20,000 AFY is attributed to
“Desalter-induced
techarge.” Desalter-induced
Recharge means wates
flowing back into the Basin
from the Santa Ana River.
Step 3: SYRA then
subtracts the other half of
Desalter production up to
20,000 AFY from Safe
Yield.

Additional SYRA Effects: Step 5 (see above for Steps 1-4)

Safe Yield Reset Agreement Motion
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The Ag Pool water allocation is reduced by up to 20,000 AFY for the Desalters.
SYRA is unclear where the priotity lies with respect to priority of allocation as
tequired by Judgment Exhibit “H” Paragraph 10. The court orders that those
priotities must be followed. Because the coutt has ordered that those priorities be
followed, court concludes that it cannot order these provisions of SYRA. At best
SYRA is ambiguous with respect to following the priorities set by the Judgment

and the Court Approved Management Agreements. At worst, SYRA contradicts
them.

* So, the court concludes that previous to SYRA, the Desalter water was considered

to have its own source (Desalter-Induced Recharge and/or overdraft) and its own

production allocation (New Yield), Now under SYRA:
1) All of the induced recharge gets allocated to water produced/pumped by the

Desalters.

2) Watermaster reduces Safe Yield by 50% of the Desalter production up to 20,000
AFY.

3) Then, Watetmaster adds to Safe Yield 50% of the Desalter production up to
20,000 AFY, from water allocated to the Ag Pool, to make up for (aka backfill) the
teduction in Safe Yield allocated to Desalter production,

4) This means that the availability of Ag Pool water does down and thereby the
availability of unproduced Ag Pool water for the protities set forth in the Judgment
and the Court Approved Management Agreements. The priorities are also set forth inl

Watermaster Rules and Regulations 46.3(a).

5) Elaborating on Bxample 1 from Section V.B.2 of this order above, the court’s

analysis is as follows

Example 1-B Explanation Comment

Initial Ag Pool 82,800 AFY Judgment

allocation _

Ag Pool - 33,600 AFY Assumption based the current

Safe Yield Reset Agreement Motion
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production/pumping

credited production (pumping)
for agricultural groundwater is
about 33,600 AFY, but that
includes agricultural land irrigated
with reclaimed water. The actual
groundwater production for
agricultural purposes is about
22,000 AFY. Jurupa Setvices
Disttict’s response to Judge
Reichert’s Request for
Clatification, Match 22, 2016
page 2, lines 8—10.]

Initial balance after

production

49200 ATY 82,800 acre-feet — 33,600 actre-
feet = 49,200 acre-feet

Conversion claims

- 2000 acte-feet Assumption: The subtraction for
satisfying convetsion claims
before any rea]locaﬁom. (1000
acres x 2.0 acte feet of water/one

acre converted = 2000 acre-feet).

Balance: 47,200 AFY 49,200 acre-feet - 2000 acre-feet -
= 47,200 acre-feet. Ag Pool
Water available after conversion
priority claims putsuant to
Judgment Exhibit “H” Patagraph
10

Reduction for Eatly - 32,800 AFY Basic Barly Transfer from 82,800

Transfers

AFY allocation leaving 50,000
AFY for the Ag Pool itself to

Safe Yield Reset Agreement Motion
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produce/pump and for
additional claims by the
Appropriative Pool putsuant to

Peace T and Peace 11.*

Balance

14,400 AFY (47,200 acte-feet -32,800 acre-
feet = 14,400 acre-feet. This is
the Ag Pool water available for
reallocation to Appropriative
Pool after subtraction of
conversion priority claims of
2,000 acre-feet from and the
32,800 Eatly Transfer of
unproduced/unpumped from the

allotment of Ag Pool water,

Now, to examine the effect of SYRA on the Appropriative Pool

Starting balance 14,400 AFY Total Ag Pool water available for

available Ag Pool production/pumping from the

water example above

Desalter reallocation - 20,000 AFY SYRA Desalter reallocation:
20,000 AFY of Desalter

production 1s allocated from Ag

Pool water to Safe Yield.

Balance:

- 5,600 AFY A negative amount. This

plausible scenario assumes 2,000
AFY of conversion claims. The
negative balance shows that this

scenario under SYRA would niot

leave sufficient Ag Pool water for

Safe Yield Reset Agreement Motion
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that amount of conversion
claims. In order to meet
conversion claims and Eatly
Transfer allocations, the Ag Pool
would only be able to
produce/pump 26,000 AFY, well
below their current credited
pumping. Calculation follows:
82,800/ 1nitial allocation
—26,000/pumped = 56,300
56,800 — 2,000/ conversion
claims = 54,800
54,800 — 32,800/ Eatly Transfer
= 20,000
20,000 — 20,000/ Desalter
reduction from Ag Pool

Allocatton =0

The coutt concludes that thete is no basis in the Judgement or any of the Court

Approved Management Agreements for the post SYRA result identified in the

plausible scenario above.

E.  Turther Analysis and orders:

1.

The court denies Watermaster’s motion with respect to the

implementation of 5.2 and 5.3 of SYRA for the following reason:

a)

The coutt concludes that SYRA paragraphs 5.2 and 5.3 fundamentally
change the allocations of Apptroptiative Pool and of Ag Pool watet.
'Those fundamental changes are inconsistent with the Judgment and the

Court-Approved Management Agreements

Safe Yield Reset Agreement Motion
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Peace I and Peace 1T both define Desalter production as within the
definition of New Yield and therefore outside of the definition of Safe
Yield. Through a several step te-allocation teassignment described
above and summarized in this section of the coutt’s otder. SYRA now
moves Desalter production into Safe Yield. The parties have not
demonstrated any legal or practical requitement which allows this.
Peace I and Peace II prohibit this.

‘The court concludes that Peace I1 Agreement Paragraphs 6.2(a)(iii) and

7.1 provide that through 2030 (the initial term of Peace I Agreement as

set forth in §8.2) recharge attributable to the Desaltets is allocated for

Desalter Production and not allocated as Safe Yield producible (.e.,

water available to be pumped without a replenishment obligation by

purchase or otherwise).

I) Peace H 97.1 excluded New Yield attributable to the Desalters from
a determination of Safe Yield, at least for the 30 yeat term of Peace
Agreement.

11} Peace T 1.1(aa) defines New Yield to include induced Recharge.

(a)  The court finds that induced Recharge includes Desalter-
induced rechatge.

HI)  The coutt finds that Peace I 97.5 defines replenishment water for
the Desalters includes New Yield, but not Safe Yield.

IV)  The court finds that Peace 1T §7.1 states that no party can
incorporate New Yield attributable to the Desalters into Safe Yield.
()  In contradiction to Peace I and Peace II, SYRA 5.2(a)

explicitly defines Desalter-induced recharge as Safe Yield, in
contradiction to Peace I and Peace II.
V) In contradiction to the Peace T and Peace 11, the coutt finds that

SYRA aitempts to incotrporate New Yield from the Desalters into

Safe Yield Reset Agreement Motion
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h)

Safe Yield through the accounting method of 1) taking Desalter
induced yield water coming from Desaltes-induced recharge, then 2)
moving that water into Safe Yield, then 3) backfilling Safe Yield
from unproduced Ag Pool watet,
The analysis above shows that these SYRA provisions are contrary to
the Judgment and the Coutt Approved Management Agreements,
specifically Peace I and Peace II. These provisions can prevent the
application of the Judgment provisions regarding conversion claims.
They ate invalid.
There is no basis in the Judgment or the Coutt Approved Management
Agteements for the attribution of water production from Desalters into
the definition of Safe Yield.
There is no basis in the Judgment ot any of the Court Approved
Management Agreements for the splitting and reallocation of Desalter
production/pumping to one-half to Desalter-induced recharge and one-
half to Safe Yield.
There is no basis in the Judgment ot any of the Court Approved
Management Agreements to reallocate Ag Pool water to Safe Yield to
make up for the Safe Yield teallocated to the Desalters.
Due to the Desalters, there is now rechatge coming from the Santa Ana
River back into the Chino Basin. SYRA Patagraph 5.2(b) takes the
Peace I and Peace II agreements one step—wrongfully—farther by
identifying how this recharge quantity will be estimated, ze., 50% of
Desalter Production, and then further specifies that amount of recharge
will be allocated to Desalter production and not to the parties as part of
their allocation of the Safe Yield. Thete is no legal basis in the
Judgment or the Court Approved Management Agreements for this
redefinition of Safe Yield to include of 50% of Desalter Production up

Safe Yield Reset Agreement Motion
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to 20,000 AFY through a mechanism of passing the amounts through
the Appropriative Pool allocation.

SYRA attempts now to remove the special exception for New Yield
from Desalter induced rechatge and production and incorporate it into
Safe Yield. The mechanism by which SYRA attempts to do this is by 1)
taking half of the Desalter production and sourcing that
production/pumping from Desalter induced techarge from the Santa
Ana River and 2) sourcing the other half from the Appropiiative Pool
through unproduced Ag Pool water. The court concludes and finds
that this attempt is not justified because it can interfete with the ptiority
of claims on unproduced Ag Pool water set forth 1n the judgment and
the Court-Approved Management Agreements.

SYRA 5.2 and 95.3 contradict and conflict with Peace I and Peace I1.
I) Peace 11 7.1 requires neither Watermaster nor the pasties to request
that safe yield be recalculated in a mannet that incotporates New

Yield attributable to the Desalters into the determination of Safe Yield

s0_that this source of supply will be available for Desalter

Production rather than for use by individual patties to the judgment.

(Emphasis in original.)

1I) SYRA now includes New Yield in the determination of Safe Yield in

two wWays.

(a)  First, SYRA takes up to 20,000 AFY away from Safe Yield
through Desalter Production.

(b)  Second, SYRA adds back up to 20,000 AFY to Safe Yield
from unproduced Ag Pool water.

(c)  The net change to Safe Yield is 0, but available Ag Pool watet
for allocation is reduced up to 20,000 AFY. This re-

allocation, re-accounting, is not justified ot supported in the

Safe Yield Reset Agreement Motion
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D

Peace I, Peace II, Watermaster Rules and Regulations, or the

court’s ordets of implementation.

The coutt does not find a legal ot factual basis for determining a post-
2030 priority among land use conversion and early transfer claims. The
priority is set forth in the judgment and as specified in this order

The court’s 2010 order does not requite the implementation of §5.2 ot

Section IL(6) of the October 8, 2010 otder states:

Watermaster is ordered to utilize the procedures regatding the re-

allocation of surplus Agticultural Pool water the event of 2
decline in Safe Yield as desctibed in the December 2008 staff
report and the December 4, 2008 memorandum from legal
counsel. Specifically, in the event that Operating Safe Yield is
reduced because of a reduction in Safe Yield, Watermaster will
follow the hierarchy provided fot in the Judgment, exhibit “H,”
by first applying the unproduced Agticultural Pool watet to
compensate Appropriative Pool members for the reduction in
Safe Yield. (J udgmént, Exhibit “H,” paragraph 10 (a).) If there
1s unallocated water left, Watermaster will then follow the
remainder of the hierarchy and reallocate unallocated Agricultural
Pool water next to conversion claims then to supplement the
Operating Safe Yield without tegard to reductions in Safe Yield
according to the guidance provided by Peace Agreement T & 11
and Watermastet’s rules and regulations as amended. If, after
applying the unallocated Agticultural Pool water to compensate
the Approptiate Pool members for the reduction in Safe Yield,
the actual combined pfoduction from the Safe Yield made

available to the Agricultural Pool, which includes overlying

Safe Yield Reset Agreement Motion
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Agricultural Pool uses combined with land use conversions and
the Harly Transfer, exceeds 82,800 in any year, the amount of
water available to members of the Approptiative Pool shall be
reduced pro rata in proportion to the benefits received accotding
to the procedures outlined i1 Watermaster Rules and
Regulations.

a) In considering the reference to Watermaster Rules and Regulations
in the preceding paragraph, the coutrt now considers the order vague. In
the instant order, the court has clarified that Watermaster must follow the
priorities set forth in the Judgment for allocations of unproduced Ag Pool
water.

I) The court has the continuing jurisdiction to intetpret and apply
its previous orders in light of changing citcumstances. In light of the
instant motion, the court it doing so.

IT) JCSD cottectly points out that pursuant to the Judgment 415 the
court is authorized “to make such further or supplemental otders or
directions as may be necessaty ot appropriate for interpretation,
enforcement or tearing out of this judgment ... .”

115 Because there has not been a reset in Safe Yield, the court
does not find that there has been a dettimental teliance on the court’s
October 8, 2010 Ordet. 'This would not be the first time that the
court’s orders and intetpretations thereof have the subject of further
litigation.

b) Watermaster’s further response to order for additional briefing, filed
April 11, page 3, lines 15-19 states:

Both responses provided by the City of Chino and JCSD omit
the key fact: Section 6.3(c) Watermaster Rules and Regulations,

as amended pursuant to Peace II measures provides that water

Safe Yield Reset Agreement Motion
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unused bﬁz members of the Agricultural Pool shall be divided
equally between Land Use Conversions and Eatly Transfers. The
Court’s October 8, 2010 Otder provides that this shall be done
even if the safe yield declines. For the first time, approximately
five years following this Order, the City and JCSD would set it
aside and thereby unwind accounting, court approvals, and
agreements impliedly if not expressly made in reliance thereon,

¢) No party has offered any specific detriment that would occur from
the coutt’s instant orders regarding the ptiotities,

d) Watermaster is relying on its own interpretation of its own tules and
regulations which the court does not accept for the reasons set forth
hetein. The court has clatified its October 8, 2010 Order.

I) The court finds also that in the cutrent citcumstances, the
application of that Order 111.{6) is also ambiguous. SYRA’s reference
to that order’s provision does not help in its clarification ot application.

I}y Watermaster argues that “in the event that Operating State Yield
1s reduced because of a reduction in Safe Yield, Watermaster will follow
the reallocation hierarchy provided for in the Appropriative Pool
Pooling Plan by first applying the unallocated Ag Pool water to
compensate the Appropriate Pool members for the reduction in safe
yield. (Restated Judgment, exhibit “H), paragtaph 10 (2).) If, thereafter,
there 1s unallocated water left, Watermaster then followed the
temainder of the hierarchy and reallocate unallocated agticultural Pool
water next to land use conversion claims and Eatly Transfer, and then
to supplement the Operating Safe Yield without regard reductions in
safe yield.” (Watermaster’s Reply to Oppositions to Motion regarding
2015 Safe Yield Recent Agreement, Amendment Restated Judgment,
Paragraph 6, page 24, lines 7-14.)

Safe Yield Reset Agreement Motion
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1)

This argument equates land use conversion claims and

Early transfer claims. This argument is incottect fot the reasons stated

herein. Additionally:

(a) The court’s order filed October 8, 2010, paragraph I11.(6)

actually states:

Watermaster 1s ordered to utilize the procedures regarding the
re-allocation of surplus Agricultural Pool water in the event of
a decline in Safe Yield as described in the December 2008
staff report and December 4, 2008 memorandum from legal
counsel. Specifically, in the event that the Operating Safe
Yield 1s reduced because of a teduction in Safe Yield,
Watermaster will follow the hierarchy provided for in the
Judgment, Exhibit “H,” by first applying the unallocated
Agricultural Pool water to compensate the Appropriate Pool
members for the reduction 1n Safe Yield. (Judgment, Exhibit
“H,” Paragraph 10(a).) If there is unallocated water left,
Watermaster will then follow the remainder of the hierarchy
and reallocate unallocated Agricultural Pool water next to
conversion claims then to supplement Operating Safe Yield
without regard to reductions in Safe Yield according to the
guidance provided by Peace Agreement I & IT and
Watermaster’s Rules and Regulations as amended. If, after
applying the unallocated Agricultural Pool water to
compensate the Appropriative Pool members for the
reduction in Safe Yield, the actual combined production from
the Safe Yield made available to the Agricultural Pool, which
includes overlying Agricultural Pool uses combined with land

use conversions and the early transfer, exceeds 82,800 in any

Safe Yield Reset Apreement Motion
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year, the amount of water available to members of the
Appropriative Pool shall be reduced pro rata in proportion to
benefits received according to the procedures outlined in the
Watermaster Rules and Regulations.
1V) This paragraph 111.(6) provides no basis to equate land use
conversions and Hatly Transfers. The specific language of the order

requires Watermaster to follow the hierarchy in Judgment, Exhibit “H”

which does not include, or even mention, Farly Transfers. Farly

transfers were an aspect of Peace I, and the court has interpreted and
ordered the hierarchy to require conversion claims to have protity over

Early Transfer claims.

e) The court rejects and denies the implementation of SYRA 5.3
specifically because, as with SYRA 5.2, this provision has the same
problems of intefpretétion of the court’s 2010 Order Approving
Watermaster’s Compliance with Condition Subsequent Number Eight and
Approving Procedures to be used to Allocate Surplus Agricultural Pool
Water in the FEvent of a Decline in Safe Yield.

f) Watermaster’s erroneous interpretation of the order of ptiorities is
not a basis to continue that erroneous interpretation. If Watermaster has
to make a reallocation, then it must do so in order to follow the court’s
order. A wrong practice can be long-standing, and still be wrong. A wrong
practice cannot be a basis of prejudice.

g) The court rejects any argument that this issue is subject to issue
preclusion. The specific issues raised by the oppositions to the motion
have not been specifically addressed by the court. They are not barred by
laches. The issues have been timely raised within the context of the instant
motion, and the court always retains jurisdiction to modify its ordets as

those ordets are drawn to the attention of the court, and the coutt
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determines they require modification for the reasons set forth in this order.

. Dispute re priotity of claims
A dispute has atisen concerning the priority of claims. The dispute concerns
the priority of allocation claims to unproduced/unpumped Ag Pool water. The 1978
Judgment, Exhibit “H,” Paragraph 10 was vety specific as set forth in section A of
this ruling above, For convenience, it is repeated here.
Paragraph 10 described “Unallocated Safe Yield Water” as follows:
To the extent that, in any 5 years, any pottion of the share of Safe Yield
allocated to the Overlying (Agricultural) Pool is not produced, such
water shall be available for reallocation to membets of the
Appropriative Pool as follows:
(2) Prigrities. Such allocation shall be made in the following sequence:
(1) to supplement, and the particular year, water available from
Operating Safe Yield to compensate for any teduction in the Safe Yield
by teason of recalculation thereof after the tenth yeat of operation

hereunder.

(2) pursuant to conversion claims as defined in Subparagraph (b)
hereof.

(3) as a supplement to Operating Safe Yield, without regard to
teductions in Safe Yield.”

Confuston has atisen with respect to the relationship between the Judgment,
Exhibit “H,” Paragraph 10 on the one hand, and Watermaster Rules and Regulations
16.3(a) on the other. Watermaster Rules and Regulations 6.3(a) states as follows:

Accounting of Unallocated Agricultural Portion of Safe Yield. In each
year, the 82,800 acte-feet being that portion of the Safe Yield Made
available to the Agricultural Pool under the Judgment, shall be made

available:

Safe Yield Reset Agreemnent Motion
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1) To the Agricultural Pool to satisfy all demands for ovetlying
Agticultural Pool lands;

i)  To land-use conversions were completed prior to October 1,
2000;

(i) To land use conversions that have been completed after October
1, 2000; and

(tv)  To the Farly Transfer of 32,800 acre-feet from the Agricultural
Pool to the Appropuative Pool i accordance with their pro-rather
assigned share of Operating State Yield.

The confusion atises because Watermaster Rules and Regulation 6.3(2) does

not explicitly confirm the priority of allegations set forth in the Judgment and as
ordered by the court.

Chino has argued that

[TThe members of the Appropriative Pool have received the right to
patticipate 1 annual allocations of the Unproduced Agricultural Pool
Water instead of every five years called “Batly Transfers” (Paragraph.
5.3(f-g), Peace Agreement) and the right to an equal priority of Farly
Transfers with Land Use Conversion Claims, which have a higher
priority under the Judgment, in order to maximize the amount of their
Early Transfer water to the appropriators do not have Land Use
Conversion Claims. (Paragraph 3.1(a)(i) and Attachment “I™, Peace 11
Agreement). City of Chino’s Opposition Watermaster Motion
regarding 2015 Safe Yield Reset Agreement, Amendment of Restated
Judgment, Paragraph 6, page 13, lines 19-25.
Attachment “T™ refets to the Watermaster Rules and Regulations 6.3(c). As
stated above, the court finds Watermaster Rules and Regulations 6.3(c) ambiguous.

The court finds that the Judgment must govern and take priority and

precedent for the interpretation of any Watermaster rule or regulation, including
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Watermaster Rules and Regulations 6.3(c).
At this time, the coutt additionally orders as follows:
A. The order of priorities set forth in the Judgment, Exhibit “H,” Paragraph
10 must be followed; and
B. Watermaster Rules and Regulations ¥} 6.3, and particularly §6.3(a) and (),
ate to be interpreted to follow the priorities set forth in Judgment, Exhibit “H,”
Paragraph 10. In particular, conversion claims are to tecetve a higher priofity than
Early Transfer claims for the following reasons:
(1) The conversion claims are set forth in the judgment;
(2) Barly Transfer claims werte a creation of Peace I,
(3) Eatly Transfer claims did not affect the priority of claims set forth in
the judgment;
(4) Early Transfer claims were ordered after the judgment and so must
be constdered subordinate to the original terms of the judgment.
(5) The parties to Peace I made their agreement in the context of the

judgment and therefore used the Judgement priorities as a basis for additional

allocations of Ag Pool wate.

V. SAFE STORAGE MANAGEMENT MEASURES

A.  Through the facilitation and nondisclosure agreement (FANDA) Watermaster
attempted to facilitate an agreement among all parties avoid an accelerated
cumulative dkaw on Excess Catry Over stored water in order to avold undue msks.
SYRA had provisions to establish a mechanism for a safe storage resetve of 130,000
AF of water in the non—Supplemental Water storage accounts of the members of the
Appropriative Pool as a reserve sufficient to protect the Basin. However, the
concern for basin protection was balanced with temporary needs in the event of an
emergency of to support Desalter Replenishment. Up to 100,000 AF could be

accessed in the event of an emergency subject to conditions
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a) The plan which Watermaster attempted to facilitate is identified in
SYRA as “the safe storage reserve and safe storage management plan”
ot the safe storage management measures (SSMM).

b)  The City of Chino (Chino) has the largest component of Excess Catty-
Over water and was the most significantly affected party.

c) Chino refused to agree to SSMM.,

B, The coutt rejects the adoption of the Safe Storage Management Measutes set
forth in the SYRA Article 6. The court is not going to set forth the provisions of
SYRA Article 6 because the court is rejects the article as a whole.

C.  The court rejects Article 6 of SYRA for the following reasons:
1. Watermaster states that access to safe storage 1n the shott term is

extremely remote.

2. The volume in stored water accounts of Appropriative Pool members 15
about 357,000 A7 as of June 30, 2014.

3. The Judgment Parties presently lack the infrastructure capability (wells
and pipelines) that would produce the quantity of water from storage that would
trigger production from the safe storage reserve that is identified in SYRA.

4. Article 0 1s essentially a statement of intent without specificity of
mmplementation. The coutt refuses to consider or authorize an inchoate plan.

a) Although Watermaster argues that the Safe Storage Management
Agreement provisions are still subject to “stakeholder process get to be
initiated” (Watermastet’s Reply to Oppositions to Motion regarding
2015 Safe Yield Reset Agreement, Amendment of Restated Judgment,
Paragraph 6, page 1, line 18), the coutt does not approve policy
statements and therefore rejects any implementation.

5. The Safe Storage Technical Memorandum (Exhibit E to the motion)

Safe Yield Reset Agreement Motion
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does not set forth a factual basis for the coutt to ordet the parties to proceed with
the provisions of Article 6. While the memorandum states that the SSMM will not
cause Material Physical Injury or undesirable results, the memorandum does not
include that the SSMM ate essential to the OBMP.

a) However, the court encourages the parties to continue to negotiate
SSMM, and notwithstanding this ruling, the court of coutse teserves the
option to revisit the plan set forth in Article 6 or similar storage
management plans.

6. The court notes that from 2000 to 2014, the short-term actual measured
net recharge was less total tights allocated to the judgment Parties by as much as
130,000 AF.

a) From this the court concludes that during this period from 2000 to

2014, after offsets for production, there was recharge to the basin in
excess of what water was actually produced by as much as 130,000 AF.

b) This rechatge was accounted for in the stotage of Excess Carry-Over

watert.

c) "The court finds that Watermaster was not biased 1n 1ts facilitation foxr

the SYRA,
7. The court does not reach the arguments of Chino that the SSMM

constitutes a “taking’”.
8. The safe storage measures are not required by the physical solution of
the Judgment, Peace I, Peace II, the court approved management agreements, the

OBMP, the court orders of implementation, or Article X, section 2 of the Caltfornia
Constitution. |

.  Additional bases for ruling

1. The court has refused to implement the sections of SYRA identified

above for the reasons set forth above. In the court’s view, those reasons are
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sufficient under the law. Thetefore, the coutt has not addressed other objections
raised by the parties, such as those of the City of Chino, that Watermastet has failed
to prove a change in circumstances, that Watermaster has impropetly advocated for
certain parties, that the parties ate collaterally estopped from re-litigating the patties’
tights, that the parties are equitably estopped from reducing their replenishment
obligations, that SYRA fails to comply with CEQA, that SYRA provisions resulted in
an ualawful taking of Chino’s propetty.

2, Although the court understands the necessity of accounting for
Desalter induced recharge from the Santa Ana Rivet, the court does not find a basis
in the law, the Judgment, or the Coutt Approved Management Agreements fot
simultaneously reducing Safe Yield and adding unproduced/unpumped Ag Pool
water to account for Desalter induced recharge.

a) The court encourages the parties and Watermaster to continue
efforts to come to an agreement on the allocation of Desalter induced
recharge. |

3. Withdrawal of water from storage is already subject to limitations that it
be done without Material Physical Injuty. (Watermaster Rules and Regulations, §8.1.)

4. Watetmaster argues that the court should approve SYRA because 1t is
only a confirmation of “interpretation of the manner in which Watermaster should
comply with the provisions of the Court Approved Management Agreements.
(Watermaster’s Reply to Oppositions to Motion regarding 2015 Safe Yield Reset
Agreement, Amendment of Restated Judgment, Paragraph 6, page 10, line 26.)

a) The court does not accept this argument. The court intetprets
SYRA as an attempt for a majot qualitative revision of the Court Approved
Management Agreements, but the Court Approved Management
Agreements do not suppott the SYRA revision for the reasons stated

hetein.

b) Although many parties have approved SYRA, parties’ approval or
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disapproval of SYRA is not a legal basis for the coutt to enforce SYRA.,
The court must look to the previous agreements of the parties, the
previous court orders, the Court approved Management Agreements, the

Judgement, and the California Constitution.,

Date: September 23, 2016

Judge Stanford E. Reichert

San Bernardino County Superior Coutt
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SUPERIOR COURT FOR THE STATE OF CALIFORNIA
FOR THE COUNTY OF SAN BERNARDINO

CHINO BASIN MUNICTPAT WATER ) CASE NO. RCV 51010
DISTRICT,

o roposed ‘
Plaintiff, E)u]iggs Ré Objections of City of Chino
to Declaration of Kavounas
vs.
CITY OF CHINO, et al., Date: September 23, 2016
Time: 1730 PM
Defendants Department: 535

With respect to all of the objections of the City of Chino to the declaration of

Kavounas, the coutt’s rulings are in the following format:

Declaration citation

Objection and Watermaster response
Ruling

1. "To date, Watermaster has paid WEI approximately $1,125,000 for the work
undertaken in the creation of the Updated Basin Model and the Updated Basin
Model's calculation of the Basin yield during this Safe Yield recalculation and
reset process." (Para. 3, lines 5-7.)

Objections of Chino to Declaration of Kavounas
Rulings
Page 1 0of 17
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Lacks foundation. (Evid. C. §702.)

Irrelevant and immaterial. (Evid. C. §350.)

WATERMASTER’S RESPONSE:

Evidence Code Section 210 defines relevant evidence as evidence, including
evidence relevant to the credibility of a witness or heatsay declarant, having any
tendency in reason to prove ot disprove any disputed fact that is of consequence
to the determination of the action. The statement provides background
information on the wotk performed by WEIL, which helps to form the basis of
Watermaster’s motion. Evidence Code Section 403(a)(2) sets forth that
foundation 1s sufficient where the “preliminary fact is within the personal
knowledge of a witness concerning the subject matter of his testimony.” As
declarant is the General Manager for the Watermaster and declates that he has

knowledge of the actions taken, he has the appropriate foundation for this

statement,

Owvertruled

2. "At the request of the members of the Approptiative Pool, Watermaster

facilitated discussion sessions among the Parties." (Para. 5, lines 14-15))

Lacks foundation. (Evid. C. §702.)

Irrelevant and immaterial. (Evid. C. §350.)

WATERMASTER’S RESPONSE:

Evidence Code Section 210 defines relevant evidence as evidence, including
evidence relevant to the credibility of a witness or hearsay declarant, having any
tendency in reason to prove or disprove any disputed fact that is of consequence
to the determination of the action. The statement provides background as to the
action taken by the Watermastet and at whose request. Evidence Code Section
403(a)(2) sets forth that foundation is sufficient where the “preliminary fact is

within the personal knowledge of a witness concerning the subject matter of his

Objections of Chine to Declaration of Kavounas
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testimony.” As declarant is the General Manager for the Watermaster and
declares that he has knowledge of the actions taken, he has the appropriate

foundation fot this statement.

Owerruled

3. "Watermaster staff and consultants additionally conducted numerous meetings

with smaller subsets of interested Parties." (Para. 5, lines 15-16.)

Lacks foundation. (Evid. C. §702.)

Trrelevant and immaterial. (Evid. C. §350.)

WATERMASTER’S RESPONSE:

Evidence Code Section 210 defines relevant evidence as evidence, including
evidence relevant to the credibility of a witness ot heatsay declarant, having any
tendency in reason to prove or disprove any disputed fact that is of consequence
to the determination of the action. The statement provides background as to the
action taken by the Watermastet and at his request. Evidence Code Section
403(2)(2) sets forth that foundation is sufficient where the “preliminary fact is
within the personal knowledge of a witness concerning the subject matter of his
testimony.” As declarant 1s the General Manager for the Watermaster and
declares that he has knowledge of the actions taken, he has the appropriate

foundation for the statement.

Overruled

4, "WEI has indicated to Watermaster and the Parties that its Updated Basin
Model can competently, reasonably, and accurately perform the required basin
yield recalculation atising from the OBMP Implementation Plan and prior orders
of this Court." (Para. 7, lines 17-19.)

Irrelevant and immaterial. (Evid. C. §350.)
Lacks foundation. (Evid. C. §702.)

Objections of Chino to Declaration of Kavounas
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Hearsay. (BEvid. C. §1200.)

Imptoper lay opinion; opinion based on improper matter. (Evid. C. §§800, 803.)
Otral testimony inadmissible to prove contents of a writing. (Bvid. C. §1523.)
WATERMASTER’S RESPONSE.:

Evidence Code Section 210 defines relevant evidence as evidence, including
evidence relevant to the credibility of a witness or hearsay declarant, having any
tendency in reason to prove or disprove any disputed fact that is of consequence
to the detetmination of the action. The statement is relevant as it goes to the
Watermaster’s decision to rely upon the model prepared by WEI. Evidence Code
Section 403(a)(2) sets forth that foundation is sufficient where the “preliminary
fact is within the personal knowledge of a witness concerning the subject matter
of his testimony.” As declarant is the General Manager for the Watermaster,
declated that he attended all of the meetings, and is including the statement in his
declaration, he has the appropriate foundation for this statement. Thete is 1o
out-of-court statement being offered for the truth of the matter asserted in the
statement so there 1s no validity to the hearsay objection. I'inally, there 1s no

testimony in this statement being offered to prove the content of the writing,

Overruled

5. "There is no evidence of any kind that has been presented to Watermaster that

| suggests that the Updated Basin Model developed by Mr. Wildermuth under the

direction of Watermaster is insufficient to perform the evaluation described

i the Reset Technical Memorandum." (Para. 7, lines 17-22.)

Irrelevant and immaterial. (Evid. C. §350.)

Lacks foundation. (Ewvid. C. §702))

Improper lay opinion; opinion based on improper matter. (Evid. C. §§800, 803.)
Oral testimony tnadmissible to prove the contents of a writing. (Evid. C. § 1523.)
WATERMASTER’S RESPONSE.:

Objections of Chino to Declagation of Kavounas
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Fvidence Code Section 210 defines relevant evidence as evidence, including
evidence televant to the credibility of a witness or hearsay declarant, having any
tendency in reason to prove or disprove any disputed fact that is of consequence
to the determination of the action. The statement 1s relevant as it goes to the
Watermaster’s decision to rely upon the model prepared by WEI. Evidence Code
Section 403(2)(2) sets forth that foundation 1s sufficient where the “preliminary
fact is within the personal knowledge of a witness concerning the subject matter
of his testimony.” As declarant is the General Manager for the Watermaster,
declared that he attended all of the meetings, and 1s including the statement in his
declaration, he has the appropriate foundation for this statement. Thete is no
out-of-coutt statement being offered for the truth of the matter asserted in the
statement so there 1s no validity to the hearsay objection. Finally, there is no

testimony in this statement being offered to prove the content of the writing,

Overruled

6. "Expetts hited by the Patties to review the updated Basin Model have
indicated that it is a reliable tool for simulating the movement of water within the

Basin, and to my knowledge, no patty contests that this is the case." (Para. 7,
lines 22-24.)

Itrelevant and immateral. (Evid. C. §350.)

Lacks foundation. (Evid. C. §702))

Hearsay. (Ewvid. C. §1200.)

Improper lay opinion; opinion based on improper matter. (Evid. C. §§800, 803.)
Oral testimony inadmissible to prove contents of a writing. (Evid. C. §1523.)
WATERMASTER’S RESPONSE:

Evidence Code Section 210 defines relevant evidence as evidence, including
evidence relevant to the credibility of a witness or hearsay declarant, having any

tendency in teason to prove ot disprove any disputed fact that 1s of consequence

Objections of Chino to Declaration of Kavounas
Rulings
Page 5 of 17
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to the determination of the action. ‘The statement is relevant as it goes to the
Watermaster’s decision to rely upon the model prepared by WEIL Evidence Code
Section 403(2)(2) sets forth that foundation is sufficient where the “preliminary
fact is within the petsonal knowledge of a witness concerning the subject mattet
of his testimony.” As declarant is the General Manager for the Watermastet,
declared that he attended all of the meetings, and is including the statement in his
declatation, he has the approptiate foundation for this statement. 'There is no
out-of-court statement being offered for the truth of the matter asserted in the
statement so there is no validity as to the heatsay objection. Finally, thete is no

testimony in this statement being offered to prove the content of the writing.

Overruled

7. "In October and November of 2014, the Watermaster Patties, at the Pool
Committee, Advisory Committee and Watermastet Board meetings, discussed

various approaches to the determination and reset." (Pata. 10, lines 3-5.)

Trrelevant and immatetial. (Evid. C. §350.)

Lacks foundation. (Evid. C. §702.)

Hearsay. (Ewvid. C. §1200.)

WATERMASTER’S RESPONSE:

Evidence Code Section 210 defines relevant evidence as evidence, including
evidence relevant to the credibility of a witness ot hearsay declarant, having any
tendency in reason to prove ot disprove any disputed fact that is of cofisequence
to the determination of the action. 'The statement is relevant as it goes to the
Watermaster’s decision to rely upon the model prepared by WEIL Evidence Code
Section 403(a)(2) sets forth that foundation is sufficient where the “preliminaty
fact is within the pessonal knowledge of a witness concerning the subject matter
of his testimony.” As declarant is the General Manager for the Watermastet,

declared that he attended all of the meetings, and is including the statement in his

Objections of Chino to Declaration of Kavounas
Rulings
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declaration, he has the appropriate foundation for this statement. "There 18 NO
out-of-court statement being offered for the truth of the matter asserted in the

statement so there is no validity to the hearsay objection.

Overruled

8. "In November, 2014, the Advisory Committee requested, and the
Watermaster Board adopted, the Advisory Committee's recommendation that
Watermaster convene a facilitated process to identify and resolve all issues related
to the successful completion of the Safe Yield redetermination for consideration
by the Pool Committees, Advisoty Committee and Watermaster Board m mid-
2015." (Para. 10, lines 5-9.)

Itrelevant and immaterial. (Evid. C. §350.)

Lacks foundation. (Evid. C. §702))

Hearsay. (Ewvid. C. §1200.)

WATERMASTER’S RESPONSE:

Evidence Code Section 210 defines relevant evidence as evidence, including
evidence relevant to the credibility of 2 witness ot hearsay declarant, having any
tendency in reason to prove or disprove any disputed fact that is of consequence
to the determination of the action. The sfatement is relevant as it goes to the
Watermaster’s decision to rely upon the model prepared by WEIL Bvidence Code
Section 403(a)(2) sets forth that foundation is sufficient whete the “ptreliminary
fact is within the personal knowledge of a witness concerning the subject matter
of his testimony.” As declarant is the General Manager for the Watermaster,
declared that he attended all of the meetings, and is including the statement in his
declaration, he has the approptiate foundation for this statement. There is no
out-of-court statement being offered for the truth of the matter asserted in the

statement so thete is no validity to the hearsay objection.

Owverruled

Objections of Chino to Declaration of Kavounas
Rulings
Page 7 of 17
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9. "In order to protect the confidentiality of theit discussions, as well as to
preserve Watermaster counsel's ability to full and faitly represent Watermaster, a
substantial number of patties executed a Facilitation and Non- Disclosure

Agreement (FANDA)." (Pata. 12, lines 14-16.)

Irrelevant and immaterial. (Hwvid. C. §350.)

Lacks foundation. (Hvid. C. §702.)

Hearsay. (Fvid. C. §1200.)

Oral testimony inadmissible to prove the contents of a writing. (Evid. C. §1523.)
WATERMASTER’S RESPONSE:

Evidence Code Section 210 defmes relevant evidence as evidence, including
evidence relevant to the credibility of a witness or hearsay declarant, having any
tendency in reason to prove or disprove any disputed fact that is of consequence
to the determination of the action. The statement is relevant as it goes to
Watermaster’s decision. Lvidence Code Section 403(a)(2) sets forth that
foundation is sufficient where the “preliminaty fact is within the personal
knowledge of a witness concerning the subject mattet of his testimony.” As
declarant is the General Manager for the Watermaster, declared that he attended
all of the meetings, and is including the statement in his declaration, he has the
approptiate foundation for this statement. Thete is no out-of-court statement
being offered for the truth of the mattet asserted in the statement so there s no
validity to the hearsay objection. Finally, there is no testtmony in this statement

being offered to prove the content of the writing,

Ovetruled

10. "The parties to the facilitation process met at least weekly and, in many cases,
multiple times per week, i an attempt to achieve consensus as to the Safe Yield

teevaluation and reset issues. In total, in addition to the many informal meetings

Objections of Chino to Declaration of Kavounas
Rulings
Page 8 of 17
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and discussions that took place, the gtoup of parties met more than 30 times."
(Para. 13.)
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Irrelevant and immaterial. (Evid. C. §350.)

Lacks foundation. (Bvid. C.§702)

WATERMASTER’S RESPONSE:

Evidence Code Section 210 defines relevant evidence as evidence, including
evidence relevant to the credibility of a witness or heatsay declarant, having any
tendency in reason o prove or disprove any disputed fact that 1s of consequence
to the determination of the action. The statement is relevant as it goes to the
Watermaster’s decision. Fvidence Code Section 403(2)(2) sets forth that
foundation is sufficient where the “preliminary fact is within the personal
knowledge of a witness concerning the subject matter of his testimony.” As
declarant is the General Manager for the Watermaster, declared that he attended
all of the meetings, and is including the statement in his declaration, he has the

approptiate foundation for this statement.

Owverruled

11. "On August 26, 2015, agreement was teached as to a substantially complete
draft of the 2015 Safe Yield Reset Agreement." (Para. 15, lines 3-5.)

Irrelevant and immaterial. (Evid. C. §350.)

Lacks foundation. (Evid. C. §702.)

Hearsay. (Evid. C. §1200.)

Improper lay opinion; opinion based on mproper matter. (Evid. C. §§800, 803.)
Oral testimony inadmissible to prove the contents of a writing. (Ewvid. C. §1523.)
WATERMASTER’S RESPONSE:

Evidence Code Section 210 defines relevant evidence as evidence, including
evidence relevant to the credibility of a witness or hearsay declarant, having any

tendency in reason to prove or disprove any disputed fact that is of consequence

Objections of Chino to Declaration of [Kavounas
Rulings
Page & of 17
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to the determination of the action. The statement is relevant as it goes to the
Watermastet’s decision. Evidence Code Section 403(a)(2) sets forth that
foundation is sufficlent whete the “preliminary fact is within the personal
knowledge of a witness concerning the subject matter of his testimony.” As
declarant is the General Managet for the Watermaster, declared that he attended
all of the meetings, and is including the statement in his declaration, he has the
appropriate foundation for this statement. There is no out-of-coutt statement
being offered for the truth of the matter asserted in the statement s0 there is no
validity to the hearsay objection. Finally, there is no testimony in this statement

being offered to prove the content of the writing. It1s simply a summary.

Overruled

12. "Attached hereto as Attachment "1" is the staff presentation, Resolution
2015-06: Resolution of the Chino Basin Watermaster Regarding 2015 Safe Yield

Reset Agreement, that was given to the Board at its September 24, 2015
meeting." (Para. 17, lines 12-14.)

Objections of Chino to Declaration of Kavounas
Ruiings
Page 10 of 17
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Irrelevant and immaterial. (Ewvid. C. §350.)

Lacks foundation. (Evid. C. §702.)

Hearsay. (Fvid. C. §1200.)

Oral testimony inadmissible to prove the contents of a writing. (Ewvid. C. §1523.)
WATERMASTER’S RESPONSE:

Evidence Code Section 210 defines relevant evidence as evideh(:e, including
evidence relevant to the credibility of a witness or hearsay declarant, having any
tendemncy in reason to prove or disprove any disputed fact that is of consequence
to the determination of the action. This statement identifies the title of the
exhibit and provides background information on the exhibit. Evidence Code
Section 403(2)(2) sets forth that foundation is sufficient where the “preliminary
fact is within the personal knowledge of a witness concerning the subject matter
of his testimony.” As declarant is the General Manager for the entity that
prepared the exhibit and he attended the meeting in question, he has the
approptiate foundation for this statement. There is no out-of-court statement at
issue in this paragraph. Finally, there is no testimony in this statement being

offered to prove the content of the writing,

Owverruled

13. "Attached hereto as Attachment "2" is the Staff Report, Chino Basin Safe
Yield Redetermination and Reset, that was included in the September 24,2015

Watermaster Board Meeting agenda.” (Para, 17, lines 14-16.)

Objecttons of Chino to Declaration of Kavounas
Rulings
Page 11 of 17
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Trrelevant and immaterial. (Evid. C. §350.)

Lacks foundation. (Ewid. C. §702.)

Hearsay. (FEvid. C. §1200.)

Otal testimony inadmissible to prove contents of a writing, (Evid. C. §1523))
WATERMASTER’S RESPONSE:

Evidence Code Section 210 defines relevant evidence as evidence, including
evidence relevant to the credibility of 4 witness or heatsay declarant, having any
tendency in reason to prove or disprove any disputed fact that is of consequence
to the determination of the action. This statement identifies the title of the
exhibit and provides background information on the exhibit. Evidence Code
Section 403(2)(2) sets forth that foundation is sufficient where the “preliminary
fact is within the petsonal knowledge of a witness concerning the subject matter
of his testimony.” As declarant is the General Managet for the entity that
prepared the exhibit and he attended the meeting question, he has the approptiate
foundation for this statement. Thete is no out-of-court statement at issue in this

paragraph. Finally, thete is no testimony in this statement being offered to prove

the content of the writing,

Overruled

14. "Based on their participation in the process described above, it is my belief
that the Patties to the Judgment have engaged in peer review of the Safe Yield
evaluation and have an undesstanding of implementation challenges in

Watermaster accounting in light of a decline.” (Para. 19, lines 20-22.)

Objections of Chino to Declaration of Kavounas
Rulings
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Itrelevant and immaterial. (Evid. C. §350.)

Lacks foundation. (Evid. C. §702.)

Hearsay. (Evid. C. §1200.)

Improper lay opinion; opinion based on improper matter. (Hvid. C. §§800, 803.)
WATERMASTER’S RESPONSE:

Evidence Code Section 210 defines relevant evidence as evidence, including
evidence relevant to the credibility of a witness ot hearsay declarant, having any
tendency in reason to prove or disprove any disputed fact that is of consequence
to the determination of the action. The statement identifies the basis for his
opinion. Evidence Code Section 403(2)(2) sets forth that foundation is sufficient
whete the “preliminary fact 1s within the personal knowledge of a witness
concerning the subject matter of his testimony.” As declarant is the General
Manager for the entity that worked with the parties, and attended the meetings,
he has the approptiate foundation for this statement. Thete is no out-of-coust
statement at issue in this paragraph. Finally, the witness is petmitted to offer his

lay opinion and the objection goes to weight, not admissibility.

Overruled

15. "Pursuant to the 2013 Amendmentto the 2010 Rechatge Master Plan Update
(2013 RMPU Amendment'), presented to and approved by the Coutt in October
2013, Watermaster has developed and is in the process of implementing a group

of 'yield enhancement' projects.” (Para, 20, lines 23-26.)

Irrelevant and immagerial. (Evid. C. §350.)

Lacks foundation. (Evid. C. §702))

Hearsay. (HEvid. C. §1200.)

Improper lay opinion; opinion based on improper matter. (Fvid. C. §§800, 803.)
Improper expert opinion. (Evid. C. §801.)

Oral testimony inadmissible to prove contents of a writing. (Evid. C. §1523.)

Objections of Chino to Declaration of Kavounas
Rulings
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WATERMASTER’S RESPONSE:

Evidence Code Section 210 defines relevant evidence as evidence, including
evidence relevant to the credibility of a witness or hearsay declarant, having any
tendency in reason to prove or disprove any disputed fact that is of consequence
to the determination of the action. This statement provides background |
information on what the Watermaster did. Evidence Code Section 403(a)(2) sets
forth that foundation is sufficient where the “preliminary fact is within the
petsonal knowledge of a witness concerning the subject matter of his testimony.”
As declarant 1s the General Manager for the entity that worked with, assisted, and
is in the process of implementing, he has the appropriate foundation for this
statement, There s no out-of-court statement at issue in this patagraph. There is
no testumony i this statement beiﬁg offered to prove the content of the writing.
While there 1s no opinion testimony the statement, to the degree there was, it

would go to weight, not admissibility.

Ovwverruled

16, "The composition of the suite of yield enhance [sic] projects has changed
somewhat since the Court's October 2013 approval of the 2013 RMPU
Amendment,and the currently contemplated suite of improvements is projected
to tesult in an average of approximately 6,410 acre-feet of additional annual

stormwater recharge to the Chino Basin." (Para. 20, lines 26-1.)

Ierelevant and immaterial. (Fvid. C. §350.)

Lacks foundation. (Evid. C. §702))

Heatsay. (Evid. C. §1200.)

Improper lay opinion; opinton based on impropet matter. (Evid. C. §§800, 803.)
Improper expert opinion. (Evid. C. §801.)

Otal testimony inadmissible to prove the contents of a writing. (Fvid. C. §1523.)
WATERMASTER’S RESPONSE:

Objections of Chino to Declaration of Kavounas
Rulings
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Evidence Code Section 210 defines televant evidence has evidence, including
evidence relevant to the credibility of a witness or heatsay declarant, having any
tendency in reason to prove ot disprove any disputed fact that is of consequence
to the determination of the action. The statement provides background
information on what the Watermaster did and is doing. Evidence Code Section
403(a)(2) sets forth that foundation is sufficient whete the “preliminary fact is
within the personal knowledge of a witness concerning the subject matter of his
testimony.” As declarant is the General Manager for the entity that worked with,
assisted, and is in the process of implementing, he has the approptiate foundation
for this statement. There is no out-of-coutt statement at issue in this paragraph.
There is no testimony in this statement being offered to prove the content of the
writing, While there is no opinion testimony in the statement, to the degree there

was, it would go to weight, not admissibility.

Owerruled

17. "Thete may be members of the Approptiative Pool that, because of the
projected future water demands within their systems and their existing supply
pottfolios, do not desire the additional projected recharge associated with new

stormwater projects.”" (Para. 21, lines 2-4.)

Irrelevant and immatetial. (BEvid. C. §350.)

Lacks foundation. (Evid. C. §702.)

Heartsay. (Ewvid. C. §1200.)

Improper lay opinion; opinion based improper matter. (Evid. C. §§800, 803.)
WATERMASTER’S RESPONSE: |

Evidence Code Section 210 defines relevant evidence as evidence, including
evidence televant to the credibility of a witness or hearsay declatant, having any
tendency in reason to prove ot disprove any disputed fact that is of consequence

to the determination of the action. The statement provides background

Objections of Chino to Declaration of Kavounas
Rulings
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information on what the Watermaster did. Evidence Code Section 403(2)(2) sets
forth that foundation is sufficient whete the “preliminaty fact is within the
personal knowledge of a witness concerning the subject matter of his testimony.”
As declarant is the General Manager for the entity that worked with, assisted, and
is in the process of implementing, he has the approptate foundation for this
statement. There is no out-of-court statement at issue in this paragraph. While

there 1s no opinion testimony in the statement, to the degtree thete was, it would

go to weight, not admissibility.

Owvertuled

18. "There are other parties within the Approptiative Pool, particulatly those
with setvice ateas 1n which there has been substantial growth since the time of
the1978 entrance of the Judgment, that may desitre to assume the financial
obligations of those parties in exchange for the potential net new recharge that is

projected to arise from the suite of projects.” (Para. 21, lines 4-8.)

Irrelevant and immaterial. (Evid, C. §350.)

Lacks foundation. (Evid. C. §702.)

Hearsay, (HEvid. C. §1200.)

Improper lay opinion; opinion based on improper matter. (Fvid. C. §§800, 803.)
WATERMASTER’S RESPONSE:

Evidence Code Section 210 defines relevant evidence as evidence, including
evidence relevant to the credibility of a witness or hearsay declarant, having any
tendency in reason to prove or disprove any disputed fact that is of consequence
to the determination of the action. This statement provides background on what
the Watermaster did. Evidence Code Section 403(a)(2) sets forth that foundaton
1s sufficient where the “preliminary fact is within the personal knowledge of a
witness concerning the subject matter of his testimony.” As declarant is the

(General Manager for the entity that worked with, assisted, and 1s in the process of

Objections of Chino to Declaration of Kavounas
Rulings
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mmplementing, he has the apptoptiate foundation for this statement. There is no
out-of-court statement at issue in this paragraph. While there is no opinion

testimony in this statement, to the degree there was, it would go to weight, not

admissibility.

Overruled

Dated: September 23, 2016

Stanford E. Reichert, Judge

Objections of Ching to Declaration of Iavounas

Rulings
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SUPERIOR COURT FOR THE STATE OF CALIFORNIA
FOR THE COUNTY OF SAN BERNARDINO

CHINO BASIN MUNICIPAL WATER } CASE NO RCV 51010

DISTRICT, roposed]

Plaintiff, uhn S Re Objections of City of Chino
to Dedamt{on of Wildermut

Vs,
CITY OF CHINO, et al,,

Date: September 23, 2016
Defendants Time: 1:30 PM

Depamﬁent: S35

With tespect to all of the objections of the City of Chino to the declaration of

Wildermuth, the court’s rulings are in the following format:

Declatration citation

Objection and Watermaster response

Ruling

1. "The original 2003 Chino Basin Groundwater Model was developed by me
and under my direction, as have been all of the updates to that model, including
the significant updates in 2006 and 2007." (Para. 4, lines 3-5))

Lacks foundation. (Evid. C. §702.)

City of Chino Objections to Declaration of Wildermuth
Rulings
Page 1 of 22
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Irrelevant and immaterial. (Evid. C. §350))

Hearsay. (Hwvid. C. §1200.)

Oral testimony inadmissible to prove contents of a wtiting. (Evid. C. §1523.)
WATERMASTER’S RESPONSE:

Evidence Code Section 210 defines relevant evidence as evidence, including
evidence relevant to the credibility of 2 witness or hearsay declarant, having any
tendency in reason to prove ot disprove any disputed fact that is of
consequence to the determination of the acion. This statement provides
background information on the 2003 Chino Basin Groundwater Model and the
declarant’s involvement with the model. Evidence Code Section 403(a)(2) sets
forth that foundation is sufficient where the “preliminary fact is within the
personal knowledge of a withess concerning the subject mattet of his
testimony.” As the declarant developed the model and its updates, he has the
appropiiate foundation for the statement. There is no out-of-court statement
being offered for the truth of the matter assetted in this statement so there is no
validity to the hearsay objection. Finally, there is no testimony in the statement

being offered to prove the content of a writing,

Overruled

2. "These ptior vetsions of the model setved as the basis for the Parties'

agreement to and this Court's approval of the Peace I measures, and were used
in the evaluation, pursuant to the California Environmental Quality Act, of the
storage and recovery project with the Metropolitan Water District of Southern

California referred to as the Dty Year Yield Agreement." (Pata. 4, lines 5-8.)

Lacks foundation. (Fvid. C. §702))
Hearsay. (Evid. C. §1200.)

Irrelevant and immaterial. (Bvid. C. §350.)

Improper layopinion based on mmproper matter. (Ewvid. C. §§800, 803.)

City of Chino Objections to Declaration of Wildermuth
Rulings
Page 2 of 22
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WATERMASTER’S RESPONSE.:

Evidence Code Section 210 defines relevant evidence as evidence, including
evidence relevant to the credibility of a witness ot hearsay declarant, having any
tendency in reason to prove ot disprove any disputed fact that is of
consequence to the determination of the action. This statement provides
background information on the 2003 Chino Basin Groundwater Model as well
as subsequent versions of their use. Evidence Code Section 403(a)(2) sets forth
that foundation is sufficient where the “preliminary fact is within the personal
knowledge of 2 witness concerning the subject matter of his testimony.” As the
declarant developed the model and its updates and knows how they wete used,
he has the approptiate foundation for the statement. There is no out-of-coust
statement being offered for the truth of the matter asserted in this statement so
there is no validity to the heatsay objection. Finally, there is no testimony in the

statement being offered to prove the content of a writing.

Overruled

3. "The Regional Water Quality Control Board for the Santa Ana Region
(Regional Board") accepted the model's predictions for evaluation and approval
of Watermaster's proposal that the Basin be managed under the "Maximum

Benefit' mechanism." (Para. 4, lines 9-11)

Lacks foundation. (Evid. C. §702.)

Irrelevant and immaterial. (FEvid. C. §350.)

Hearsay. (Evid. C. §1200.)

Improper lay opinon; opinion based on improper matter. (Evid. C. §§800, 803.)
WATERMASTER’S RESPONSE:

Evidence Code Section 210 defines relevant evidence as evidence, including
evidence relevant to the credibility of a witness or hearsay declarant, having any

tendency in reason to prove ot disprove any disputed fact that is of

City of Chino Objections to Declaration of Wildermuth
Rulings
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consequence to the determination of the action. This statement provides
background mformation on the 2003 Chino Basin Groundwater Model as well
as subsequent versions of their use. Evidence Code Section 403(a)(2) sets forth
that foundation is sufficient where the “preliminary fact 1s within the personal
knowledge of a witness concerning the subject matter of his testimony.” As the
declarant developed the model and its updates, and knows how they were used,
he has the approptiate foundation for the statement. There is no out-of-court
statement being offered for the truth of the matter asserted in this statement so
there is no validity to the hearsay objection. Finally, the declarant is not
offering an opinion, expert or otherwise, in this statement. The declarant i3

summarizing his understanding of certain events.

Overruled,

4. "An updated version of the 2007bmodel provided the basis for the Parties’
decision-making in the process of finalizing the 2013 Amendment to the 2010
Recharge Master Plan Update, approved by this Court in October 2013, and has
been used by the Regional Board in order to evaluate the achievement of

Hydraulic Control within the Basin." (Para. 4, lines 11-15))

Irrelevant and immaterial. (Evid. C. §350.)

Lacks foundation. (Ewid. C. §702.)

Hearsay. (BEvid. C. §1200.)

Improper lay opinion; opinion based on improper matter. (Evid. C. §§800, 803.)
WATERMASTER’S RESPONSE:

TEvidence Code Section 210 defines relevant evidence as evidence, mcluding
evidence relevant to the credibility of a witness or hearsay declarant, having any
tendency in teason to prove ot disprove any disputed fact that is of consequence
to the determination of the action, This statement provides background

information on the 2003 Chino Basin Groundwater Model as well as subsequent

N
City of Chino Objections to Declaration of Wildermuth
Rulings
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versions of their use. Fvidence Code Section 403(a)(2) sets forth that
foundation is sufficient where the “preliminary fact is within the petsonal
knowledge of a witness concerning the subject matter of his testimony.” As the
declarant developed the model and its updates and knows how they wete used,
he has the appropriate foundation for the statement. There is no out-of-court
statement being offered for the truth of the matter asserted in this statement so
there is no validity to the hearsay objection. Finally, the declarantis not offeting

an opinion, expert or otherwise, in the statement. The declarant is summarizing

his understanding of certain events,

Overruled

5. "I'he most recent 2013 update (‘the 2013 Model") is an update of the and an
improvement upon the 2003 model and its updates." (Para. 5, lines 16-17.)

Irrelevant and immaterial. (Evid. C. §350.)

Lacks foundation. (Tvid. C. §702.)

WATERMASTER’S RESPONSE:

Evidence Code Section 210 defines relevant evidence as evidence, including
evidence relevant to the credibility of a witness ot heatsay declarant, having any
tendency in reason to prove or disprove any disputed fact that is of consequence
to the determination of the action, This statement provides background
information on the 2013 updated model. Evidence Code Section 403(2)(2) sets
forth that foundation is sufficient where the “preliminary fact is within the
personal knowledge of a witness concerning the subject matter of his
testimony.” As the declarant developed the model and its updates and knows

how they wete used, he has the appropriate foundation for the statement.

Overtuled

6. "Construction of the 2013 Model, its calibration and application to evaluate

City of Chino Objections to Declaration of Widermuth
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and update the Safe Yield of the Chino Basin is described in a draft report
entitled Draft -- 2013 Chino Basin Groundwater Model Update and

Recalculation of Safe Yield Pursuant to Peace Agreements (attached hereto as
Txhibit I ")." (Pata. 5, lines 17-20.)

Irrelevant and immaterial. (Evid. C. §350.)

Lacks foundation. (Ewvid. C. §702.)

Hearsay. (Evid. C. §1200.)

WATERMASTER’S RESPONSE:

Evidence Code Section 210 defines relevant evidence as evidence, including
evidence relevant to the credibility of a witness or hearsay declarant, having any
tendency in reason to prove or disprove any disputed fact that is of consequence
to the determination of the action. This statement provides background
information on the 2013 Model and the information contained within the Draft
— 2013 Chino Basin Groundwater Model Update and Recalculation of Safe Yield
Pursuant to Peace Agreement. Fvidence Code Section 403(2)(2) sets forth that
foundation 1s sufficient where the “preliminary fact 1s within the personal
knowledge of a witness concerning the subject matter of his testimony.” As the
declarant developed the model and 1ts updates and knows how they were used,
he has the appropriate foundation for the statement. There 1s no out-of-court
statement being offered for the truth of the matter asserted in this statement so

there is no validity to the heatsay objection.

Overruled

7. Bxbibit 1 ("Draft--2013 Chino Basin Groundwater Model Update and
Recalculation of Safe Yield Pursuant to Peace Agreements'™), attached to

Declaration of Mark Wildermuth.

Irrelevant and immaterial. (Evid. C. §350.)
Lacks foundation. (Ewid. C. §702.)

City of Chino Objections to Declaration of Wildermuth
Rulings
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Hearsay. (Evid. C. §1200.)

Improper expert opinion. (Evid. C. §801.)

WATERMASTER’S RESPONSE:

Evidence Code Section 210 defines televant evidence as evidence, including
evidence relevant to the credibility of a witness or hearsay declarant, having any
tendency in reason to prove or disprove any disputed fact that is of consequence
to the determination of the action. 'This statement provides background
information on the 2013 Model and the information contained within the Draft
—2013 Chino Basin Groundwater Model Update and Recalculation of Safe Yield
Pursuant to Peace Agreement. Evidence Code Section 403(a)(2) sets forth that
foundation is sufficient where the “preliminary fact is within the personal
knowledge of a witness concetning the subject matter of his testimony.” As the
declatant developed the model and its updates and knows how they were used,
he has the appropriate foundation for the statement. There is no out-of-court
statcment being offered for the truth of the matter asserted in this statement so
there is no validity to the hearsay objection. Further, the declarant is a

consulting expert and he has the approptiate basis for such an opinion.

Overtuled

8. "The 2013 Model is the result of approximately three years of model
developmentand application efforts." (Para. 6, lines 23-24.)

Trrelevant and immaterial. (Evid. C. §350.)

Lacks foundation. (Evid. C. §702.)

WATERMASTER’S RESPONSE:

Evidence Code Section 210 defines relevant evidence as evidence, including
evidence relevant to the credibility of a witness ot heatsay declarant, having any
tendency in reason to prove or disprove any disputed fact that is of consequence

to the determination of the action. This statement provides background

City of Chino Objections to Declaration of Wildermuth
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information on the 2013 Model. Evidence Code Section 403(a)(2) sets forth that
foundation is sufficient whete the “preliminaty fact is within the petsonal
knowledge of a witness concerning the subject matter of his testimony.” "As the
declarant developed the model and its updates and knows how they were used,

he has the appropriate foundation for the statement.

Overruled

9. "In brief, the 2013 Model includes and expands upon the hydrogeologic data
included in the 2003 and 2007 Models, incotporatingnew production data,

precipitation data, hydrogeologic data, and intetpretations of them." (Pata. 5,
lines 20-22.)

Irrelevant and immatetial. (Evid. C. §350.)

Lacks foundation. (Fvid. C. §702.)

Hearsay. (Evid. C. §1200.)

Improper expert opinion. (Evid. C. §801.)

WATERMASTER’S RESPONSE:

Evidence Code Section 210 defines relevant evidence as evidence, including
evidence relevant to the credibility of a witness ot heatsay declarant, having any
tendency in reason to prove ot disprove any disputed fact that is of consequence
to the determination of the action. This statement provides background
information on the 2013 Model. Evidence Code Section 403(a)(2) sets forth that
foundation is sufficient where the “preliminary fact is within the personal
knowledge of a witness concerning the subject matter of his testimony.” As the
declarant developed the model and its updates and knows how they were used,
he has the appropriate foundation for the statement. Futther, while the
declarant is a consulting expert, he is not giving an expert opinion in this

statement. He is simply summagizing the document for the Court’s benefit.

Overruled

City of Chino Objections to Declaration of Wildermuth
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10. "Based on the modeling and calibration efforts detailed above, it is my
opinion that Watermastet now has the ability to, and can competently,
reasonably, and accurately pesform the requited basin yield reevaluation arising

from the OBMP Implementation Plan and priot orders of this Court." (Pata. 6,
lines 24-27.)

Irrelevant and immaterial. (Hvid. C. §350.)

Lacks foundation. (Evid. C. §702.)

Improper lay opinion; opinion based on improper matter. (Evid. C. §§800, 803.)
Improper expert opinion. (Evid. C. §801.)

WATERMASTER’S RESPONSE:

Bvidence Code Section 210 defines relevant evidence as evidence, including
evidence relevant to the credibility of a witness or hearsay declarant, having any
tendency in reason to prove or disprove any disputed fact that is of consequence
to the determination of the action. This statement provides background
information on the 2013 Model. Evidence Code Section 403(2)(2) sets forth that
foundation is sufficient where the “preliminary fact is within the personal
knowledge of a witness concerning the subject matter of his testimony.” As the
declarant developed the model and its updates and knows how they were used,
he has the appropriate foundation for the statement. Further, the declatantis a

consulting expert and he has the approptiate basis for such an opinion.

Overtuled

11. "The Updated Basin Model has been calibrated with a high degree of

confidence and has been peer reviewed by tepresentatives of the Parties to the

Judgment." (Para. 7, lines 28-1.)

Irrelevant and mmmaterial. (Evid. C. §350.)
Lacks foundation. (Fvid. C. §702))

City of Chino Objections to Declaration of Wildermuth
Rulings
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Improper layopinion; opinion based on imptoper matter. (Evid. C. §§800, 803.)
Tmproper expert opinion. (Bvid. C. §801.) |

Hearsay. (Fvid. C. §1200.)

WATERMASTER’S RESPONSE:

Evidence Code Section 210 defines relevant evidence as evidence, including
evidence relevant to the credibility of a witness or hearsay declarant, having any
tendency in reason to prove ot disprove any disputed fact that is of consequence
to the determination of the action. This statement provides background
information on the 2013 Model. Evidence Code Section 403(2)(2) sets forth that
foundation is sufficient where the “preliminary fact is within the petsonal
knowledge of a witness concerning the subject matter of his testimony.” As the
declarant developed the model and its updates and knows how they were used,
he has the appropriate foundation for the statement. Further, the declarant is a

consulting expert and he has the appropriate basis fot such an opinion.

Overruled

12, "Hydraulic Control will be achieved in fiscal 2016." (Para. 8, lines 8-10.)

Irrelevant and immaterial. (BEvid. C. §350.)

Lacks foundation. (Evid. C. §702.)

Improper lay opinion; opinion based on improper matter. (Hvid. C. §§800, 803.)
Improper expert opinion. (Evid. C. §801.)

Heatsay. (Evid. C. §1200.)

WATERMASTER’S RESPONSE:

Evidence Code Section 210 defines relevant evidence as evidence, including
evidence relevant to the credibility of a witness ot hearsay declarant, having any
tendency in reason to prove or disprove any disputed fact that is of consequence
to the determination of the action. This statement provides background

cremation on the 2013 Model. Evidence Code Sectdon 403(2)(2) sets forth that

City of Chino Objections to Declaration of Wildermuth
: Rulings
Page 10 of 22




@ o ~N ® ;b W N =

[\)l\)[\)_\._\_\....x...-\_.l...x_x_\_x
NN RN RENRSESS e N 0N >0

foundation is sufficient whete the “preliminary fact is within the personal
knowledge of a witness concerning the subject matter of his testmony.” As the
declarant developed the model and its updates and knows how they were used, he
has the appropriate foundation for the statement. Further, the declarant is a

consuliing expert and he has the appropriate basis for such an opinion.

Overruled

13. "In 2007, WMWD proposed to assume the obligation of pursuing the
Future Desalters and they were subsequently joined by the Jurupa Community
Services District and the City of Ontatio." (Para. 9, lines 11-13.)

Trrelevant and immaterial. (Fvid. C. §350.)

Lacks foundation. (Evid. C. §702.)

Hearsay. (Ewvid. C. §1200.)

WATERMASTER’S RESPONSE:

FEvidence Code Section 210 defines relevant evidence as evidence, including
evidence relevant to the credibility of a witness ot hearsay declarant, having any
tendency in reason to prove or disprove any disputed fact that is of consequence
to the determination of the action. This statement provides background on what
occurred. HEvidence Code Section 403(a)(2) sets forth that foundation is
sufficient whete the “preliminary fact is within the personal knowledge of a

witness concetning the subject matter of his testimony.” As the declarant worked

| closely with Watermaster, he has an understanding of what occurted and what

was involved in various ptoposals. Fusther, there is no out-of-coutt statement

being offered for the truth of the matter asserted.

Owverruled

14. "The proposed allocation of Re-Operation water at the time of the Peace {1

Agreement was developed to ensure the completion of the additional 10 MGD

City of Chino Chjections to Declaration of Wildermuth
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of desalting capacity by WMWD and to reflect its capital commitments." (Pata.
9, lines 14-17))

Irtelevant and immaterial, (Evid. C. §350.)

Lacks foundation. (Bvid. C. §702.)

Improper lay opinion; opinton based on improper matter. (Evid. C. §§800, 803.)
Improper expert opinion. (Evid. C. §{801.)

Hearsay. (BEvid. C. §1200.)

WATERMASTER’S RESPONSE:

Evidence Code Section 210 defines relevant evidence as evidence, including
evidence relevant to the credibility of a witness or hearsay declarant, having any
tendency in reason to prove or disprove any disputed fact that is of consequence
to the determination of the action. This statement provides background
information on the Re-operation water in the way allocation was developed.
Evidence Code Section 403(a}(2) sets forth that foundation is sufficient where the
“preliminary fact is within the petsonal knowledge of a witness concerning the
subject matter of his testimony.” As the declarant developed the model and its
updates and knows how they wete used, he has the appropriate foundation for
the statement. Further, the declémnt is a consulting expert and he has the

appropiiate basis for such an opinion. Thete is no out-of-coutt statement at

issue in this paragraph.

Overtuled

15. "At the time of the Coutt's approval of thePeace Agreement and OBMP
Implementation Plan, it was believed that the Safe Yield might be larger than
was stated in the Judgment." (Pata. 10, lines18-20.)

Itrelevant and immaterial. (Evid. C. §350.)
Lacks foundation. (Ewvid. C. §702))

JImproper lay opinion; opinion based on improper matter. (Evid. C. §§800, 803))

City of Chino Objections to Declaration of Wildermuth
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Improper expert opinion. (Evid. C. §801.) Hearsay. In (Evid. C. §1200.)
WATERMASTER’S RESPONSE:

Evidence Code Section 210 defines relevant evidence as evidence, including
evidence relevant to the credibility of a witness or heatsay dedaraht, having any
tendency in reason to prove or disprove any disputed fact that is of consequence
to the determination of the action. This statement provides background
information on the Re-Operation water in the way the allocation was developed.
Evidence Code Section 403(a)(2) sets forth that foundation is sufficient where the
“preliminary fact 1s within the personal knowledge of a witness concerning the
subject matter of his testimony.” As the declarant developed the model and its
updates and knows how they were used, he has the appropriate foundation for
the statement. Further, the declarant is a consulting expert and he has the

apptropriate basis for such an opinion. There is no out-of-coutt statement at

issue in this paragraph,

Overruled

16. "At the time of the development of the 2013 Model, despite the consttuction
of the Desalters and the implementation of the Peace II Measutes, the evaluation
of available production data, long-term hydrology and prevailing cultural

conditions suggested that there may have been a decline in Safe Yield." (Para. 10,
lines 20-23.)

Irrelevant and immaterial. (Evid. C. §350.)

Lacks foundation. (BEvid. C. §702.)

Improper layopinion; opinion based on mproper matter. (Fvid. C. §§800, 803.)
Improper expert opinion. (Evid. C. §801.)

Heatsay. (Evid. C. §1200.)

WATERMASTER’S RESPONSE:

Fvidence Code Section 210 defines relevant evidence as evidence, including

City of Chino Objections to Declatation of Wildermuth
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evidence relevant to the credibility of a witness or hearsay declarant, having any
tendency in reason to prove or disprove any disputed fact that is of consequence
to the detetmination of the action. This statement provides background
information on the Re-Operation water and the way the allocation was
developed. Evidence Code Section 403(a}(2) sets forth that foundation is
sufficient where the “preliminaty fact is within the personal knowledge of a
witness concerning the subject matter of his testimony.” As the declarant
developed the model and its updates and knows how they were used, he has the
apptoptiate foundation for the statement. Further, the declarant is a consulting
expett and he has the approptiate basis for such an opinion. There is no out-of-

coutt statement at 1ssue 1n this paragraph.

Overruled

17. “I, with my staff at my direction, prepared the following Exhibits to the
Agreement: Exhibit 'A,' the Reset Technical Memorandum, Exhibit 'D,' the
Storage Losses Technical Memorandum; and, Fxhibit 'E,' the Safe Storage
Management Technical Memorandum.”" (Para. 11, lines 24-23.)

Irrelevant and immaterial. (BEvid. C. §350.)

Lacks foundation. (Evid. C. §702.)

WATERMASTER’S RESPONSE:

Evidence Code Section 210 defines relevant evidence as evidence, including
evidence relevant to the credibility of a witness ot hearsay declarant, having any
tendency in reason to prove or disprove any disputed fact that is of consequence
to the determination of the action. This statement provides background
information on it. Hvidence Code Section 403(a)(2) sets forth that foundation is
sufficient whete the “preliminary fact is within the petsonal knowledge of a
witness concerning the subject matter of his testmony.” As the declarant

developed the exhibits and knows how they were used, he has the appropriate

City of Chino Objections to Declaration of Wildermuth
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foundation for the statement.

Overruled

18. Exhibit "A" to the Safe Yield Reset Agreement: the Reset Technical
Memorandum. (Para. 11, lines 26-27.)

Irrelevant and immaterial. (Evid. C. §350.)

Lacks foundation. (Evid. C. §702.)

Hearsay. (Evid. C. §1200.)

WATERMASTER’S RESPONSE:

Evidence Code Section 210 defines relevant evidence as evidence, including
evidence relevant to the credibility of a witness or hearsay declarant, having any
tendency in reason to prove or disprove any disputed fact thatis of consequence
to the determination of the action. This statement provides background
information on the exhibits. Evidence Code Section 403(a)(2) sets forth that
foundation is sufficient where the “preliminary fact is within the personal
knowledge of a witness concerning the subject matter of his testimony.” As the
declarant developed the exhibits and knows how they were used, he has the

appropriate foundation for the statement. There 1s no out-of-coutt statement at

issue 1n this paragraph.

Overruled

19. Exhibit "D" to the Safe Yield Reset Agreement: the Storage Losses
Technical Memorandum. (Para. 11, line 27.)

Trrelevant and immaterial. (BEvid. C. §350.)
Lacks foundation. (Evid. C. §702.)
Hearsay. (Bvid. C. §1200.)
WATERMASTER’S RESPONSE:

Evidence Code Section 210 defines televant evidence as evidence, including

City of Chino Objections to Declaration of Wildermuth
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evidence relevant to the credibility of a witness or hearsay declarant, having any
tendency in teason to prove ot disprove any disputed fact that is of consequence
to the determination of the action. This statement provides background
information on the exhibits. Evidence Code Section 403(a)(2) sets forth that
foundation is sufficient whete the “preliminary fact is within the personal
knowledge of a witness conicerning the subject matter of his testimony.” As the
declarant developed the exhibits and knows how they were used, he has the

approptiate foundation for the statement. There is no out-of-coutt statement at

issue in this paragraph.

Overraled

20. Exhibit "E" to the Safe Yield Reset Agreement: the Safe Storage Management
Technical Memorandum. (Para, 11, lines 27-28.)

Titelevant and immuaterial. (Bvid. C. §350.)

Lacks foundation. (Evid. C. §702.)

Hearsay. (Evid. C. §1200.)

WATERMASTER’S RESPONSE: |
Evidence Code Section 210 defines relevant evidence as evidence, including
evidence relevant to the credibility of a witness or hearsay declatant, having any
tendency in teason to prove ot disprove any disputed fact that 1s of consequence
to the determination of the action. This statement provides background
information on the exhibits. Fvidence Code Section 403(a)(2) sets forth that
foundation is sufficient where the “preliminaty fact is within the personal
knowledge of 2 witness concerning the subject matter of his testimony.” As the
declarant developed the exhibits and knows how they were used, he has the

approptiate foundation for the statement. There is no out-of-court statement at

issue in this paragraph.

Overtuled

City of Chino Objections to Declaration of Wildermuth
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21. "Using the 2013 Model and the methodology described in the Reset
Technical Memorandum, the Safe Yieldfor the 2010/2011-2019/2020 time
petiod identified in the OBMP Implementation Plan and Watermaster's Rules

and Regulations is approximately 135,000 afy." (Pata. 12, lines 1-3.)

Trrelevant and immaterial. (Fvid. C. §350.)

Lacks foundation. (Evid. C. §702.)

Imptoper lay opinion; opinion based on improper matter. (Evid. C. §§300, 803.)
Improper expert opinion. (Evid. C. §801.)

Hearsay. (Hwvid. C. §1200.)

WATERMASTER’S RESPONSE:

Evidence Code Section 210 defines relevant evidence as evidence, includjng
evidence relevant to the credibility of a witness or hearsay declarant, having any
tendency in reason to prove or disprove any disputed fact that is of consequence
to the determination of the action. Fvidence Code Section 403(a)(2) sets forth
that foundation is sufficient where the “pteliminary fact is within the personal
knowledge of a witness concerning the subject matter of his testimony.” As the
declarant developed the mnformation he has the apptoptiate foundation for the
statement. Further, declarant is a consulting expert and he has the apptroptiate

basis for such an opinion. There is no out-of-coutt statement at issue in this

paragraph.

Overruled

22. "In my opinion, the methodology desctibed in the Reset Technical

Memorandum is consistent with the Judgment, OBMP Implementation Plan and
the Couit's prior ordets.”" (Para. 13, lines 4-5.)

Irrelevant and immaterial. (Evid. C. §350.)
Lacks foundation. (Evid. C. §702.)

City of Chino Objections to Dedlasation of Wildermuth
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Improper lay opinion; opinion based on improper mattet. (Evid. C. §§800, 803.)
Improper expert opinion. (Bvid. C. §801.)

Hearsay. (Evid. C. §1200.)

WATERMASTER’S RESPONSE:

Bvidence Code Section 210 defines relevant evidence as evidence, including
evidence relevant to the credibility of a witness or heatsay declarant, having any
tendency in reason to prove or disprove any disputed fact that is of consequence
to the determination of the action. Evidence Code Section 403(2)(2) sets forth
that foundation is sufficient where the “preliminary fact is within the personal
knowledge of a witness concerning the subject matter of his testimony.” As the
declarant developed the information he has the apptoptiate foundation for the
statement. Further, the declarant is a consulting expert and he is the apptroptiate

basis for such an opinton. There is no out-of-court statement at issue in this

paragraph.

Owerruled

23. "Specifically, the Updated Basin Model has incorporated data from the

2000/2001-2009/2010 petiod, along with long-term hydrology from 1921 to the
date of the reset evaluation." (Para. 13, lines 6-7)

Trtelevant and immaterial. (Hvid. C. §350.)

Lacks foundation. (Evid. C. §702.)

Improper lay opinion; opinion based on improper matter. (Evid. C. §§800, 803.)
Improper expert opinion. (Fvid. C. §801.) 7.)

Heatsay. (Evid. C. §1200.)

WATERMASTER’S RESPONSE:

Evidence Code Section 210 defines relevant evidence as evidence, iﬁcluding
evidence relevant to the credibility of a witness or hearsay declarant, having any

tendency in reason to prove ot disprove any disputed fact that is of consequence

City of Chino Objections to Declaration of Wildermuth
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to the determination of the action. Evidence Code Section 403(a)(2) sets forth
that foundation is sufficient where the “preliminary fact is within the petsonal
knowledge of a witness concerning the subject matter of his testimony.” As the
declarant developed the information he has the appropriate foundation for the
statement. Further, the declarant is a consulting expert and he has the

appropriate basis for such an opinion. There is no out-of-court statement at

issue in this paragraph.

Overruled

24. "Based on my experience in the field of groundwater hydrology and yeats of
experience in the Chino Basin, I believe the approach to be a prudent and
reasonable professional methodology, consistent with professional custom,

standard and practice." (Para. 13, lines 7-10.)

Itrelevant and mmmaterial. (Evid. C. §350.)

Lacks foundation. (Evid. C. §702.)

Impropet lay opinion; opinion based on improper matter. (Fvid. C. §§800, 803.)
Impropet expert opinion. (Evid. C. §801.)

Hearsay. (Ewid. C. §1200.)

WATERMASTER’S RESPONSE:

Evidence Code Section 210 defines relevant evidence as evidence, including
evidence relevant to the credibility of a witness or hearsay declarant, having any
tendency in reason to prove ot disprove any disputed fact that is of consequence
to the determination of the action. Fvidence Code Section 403(a)(2) sets forth
that foundation is sufficient where the “preliminary fact is within the petsonal
knowledge of a witness concerning the subject matter of his testimony.” As the
declarant developed the information he has the appropriate foundation for the
statement. Further, the declarant is a consulting expert any of the appropriate

basis for such an opinion. There is no out-of-court statement at issue in this

City of Chino Objections to Declaratdon of Wildermuth
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paragraph.

Overtruled

25. "In my opinion, the Basin protection measutes to which the parties have
agreed in the 2015 Safe Yield Reset Agreement will ensure that the Basin is not

harmed by extractions of 135,000 afy of water through fiscal 2020." (Para. 14,
lines 11-13))

Irrelevant and immaterial. (Evid. C. §350.)

Lacks foundation. (Evid, C. §702.)

Improper layopinion; opinion based on improper matter. (Evid. C. §§800, 803.)
Improper expert opinion. (Evid. C. §801.)

Hearsay. (Evid. C. §1200.)

WATERMASTER’S RESPONSE:

Evidence Code Section 210 defines relevant evidence as evidence, including
evidence relevant to the credibility of a witness or hearsay declarant, having any
tendency in reason to prove or disprove any disputed fact that is of consequence
to the detetmination of the action. Evidence Code Section 403(a)(2) sets forth
that foundation is sufficient where the “preliminaty fact is within the personal
knowledge of a witness concerning the subject matter of his testimony.” As the
declarant developed the information he has the appropriate foundation for the
statement. Further, the declarant is a consulting expert and he has the

appropriate basis for such an opinion. Thete is no out-of-coutt statement at

issue in this paragraph.

Overruled

26. "In my opinion, the Basin protection measutes to which the parties have
agreed in the 2015 Safe Yield Reset Agreement, including the Safe Storage

Management Measures, will ensure that the Basin is not harmed by extractions of

City of Chino Objecdons to Declatation of Wildermuth
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the 20,000 af that was allocated in the past four years than would have been

allocated if the Safe Yield had been reset to 135,000 afy in 2011." (Para. 15, lines
14-17.)

Itrelevant and immaterial. (Ewvid. C. §350.)

Lacks foundation. (Evid. C. §702.)

Improper lay opinion; opinion based on improper matter. (Evid. C. §§800, 803.)
Improper expert opinion. (Evid. C. §801.)

Hearsay. (Evid. C. §1200.)

WATERMASTER’S RESPONSE:

Evidence Code Section 210 defines relevant evidence as evidence, including
evidence relevant to the credibility of a witness ot heatsay declarant, having any
tendency in reason to prove or disprove any disputed fact that is of consequence
to the determination of the action. Evidence Code Section 403(a)(2) sets forth
that foundation is sufficient where the “preliminary fact is within the petsonal
knowledge of a witness concerning the subject matter of his testimony.” As the
declarant developed the information he has the appropriate foundation for the
statement. Further, the declarant is 4 consulting expert and he has the

appropriate basis for such an opinton. There is no out-of-coutt statement at

issue in this paragraph.

Overruled

27. "Using methodology consistent with prudent professional standards,
Watermaster's hydrologic consultant estimates that since the eatly 1900s, more
than 2.1 million af has been withdrawn from the Basin in excess of recharge to

the Basin." (Para. 16, lines 18-20.)

Irrelevant and immaterial. (Evid. C. §350.)
Lacks foundation. (Evid. C. §{702))

Improper lay opinion; opinion based on imptroper matter. (Hvid. C. §§800, 803.)

City of Chino Objections to Declaration of Wildermuth
Rulings
Page 21 of 22
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Improper expert opinion. (Evid. C. §801.)

Hearsay, (Evid. C. §1200.)

WATERMASTER’S RESPONSE:

Evidence Code Section 210 defines relevant evidence as evidence, including
evidence relevant to the credibility of 2 witness or heatsay declarant, having any
tendency in reason to prove or disprove any disputed fact that is of consequence
to the determination of the action. Evidence Code Section 403 (a)(2) sets forth
that foundation is sufficient where the “preliminary fact is within the personal
knowledge of a witness concetning the subject matter of his testimony.” As the
declarant developed the information he has the appropriate foundation for the
statement. Furthet, the declarant is a consulting expert and he is the appropriate
basis for such an opinion. Thete is no out-of-court statement at issue in this

patagraph.

Overruled

Dated: September 23, 2016

Stanford E. Reichett, Judge

City of Chino Objections to Declaration of Wildermuth
Rulings
Page 22 of 22




SUPERIOR COURT FOR THE STATE OF CALIFORNIA
FOR THE COUNTY OF SAN BERNARDINO

CHINO BASIN MUNICIPAL WATER ) CASE NO. RCV 51010
DISTRICT,

Plaintiff, [Proposed] ORDER
VS. City of Chino Motion to Permit Chino to
Conduct Discovery
CITY OF CHINO, et al.,
Date: September 23, 2016
Defendants Time: 1:30 PM

Department: S35

The City of Chino has moved to conduct discovery on the issues raised by
Watermaster’s motion regarding 2015 Safe Yield Reset Agreement, and amendment
of Restated Judgment, Patagraph 6. Chino seeks discovery with respect to a number
of parties, the Non-Agticultural (Overlying) Pool, the Ovetlying (Agricultural) Pool,

and Watermaster. The coutt denies the motion for the reason set forth herein.

OPPOSITIONS

A)  Watermaster

B)  The Non-Agticultural (Overlying) Pool

C)  The Overlying (Agricultural) Pool joined by the State of California and the
Motion of City of Chino to Conduct Discovery

Rulings and Ordes
Page 1 of 8
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Non-Agricultural (Overlying) Pool
D) The following parties of the Appropuative Pool as a group:
1) City of Pomona
2)  City of Upland
3) City of Ontartio
4) San Antonio Water District
5) Monte Vista Water District
0) Cucamonga Valley Water District
7 Fontana Unton Water Company
a) This opposition also contained objections to the declaration of
Jimmy Gutietrez in support of Chino’s motion. All the objections

are overruled. See separate document for orders and rulings.

ADDITIONAL FILINGS
A)  City of Chino’s objections to declaration of Herrema support of

Watermastet’s opposition to City of Chino’s motion to petmit Chino to conduct

discovery
1) Watermastet’s response to City of Chino objections to declaration of
Herrema
2) See separate document for orders and rulings.

B)  City of Chino’s objections to declaration of Kavounas in suppozt of

Watermaster’s opposition to the City of Chino’s motion to permit Chino to conduct

discovery.
1) Watermaster’s response to City of Chino’s objections to declaration of
Kavounas
2) See separate document for orders and rulings.

C)  City of Chino’s objections to declaration of Tracy Egoscue.

1) See separate document for orders and rulings

Motion of City of Chino to Conduct Discovery
Rulings and Order
Page 2 of 8
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ORDERS and RULINGS
The court denies the motion of the city of Chino to reopen discovery for the
tollowing reasons:
A)  The court does not find a legal basis for Chino’s request.
1) Chino cites CCP §2024.050(b) for a list of factors for the court’s
consideration. The court evaluates those factors as follows:

a) The necessity and the reasons for the discovery.

b) The diligence or lack of diligence of the pasty secking the discovery
or. the hearing of a discovery motion, and the reasons that the
discovery was not completed, or that the discoverty motion is not
heatd earlier.

¢) Any likelhood that permitting the discovery or hearing the discovery
motion will prevent the case from going to trial on the date set, ot
otherwise interfere with the trial calendar, or result in prejudice to
any other party.

.d) The length of time that has elapsed any date previously set, the date
presently set, for the trial of the action.

2)  The thrust of the motion is that Chino must conduct discovery to
defend itself from the advesse impacts of SYRA, to show the flaws in the Safe
Yield reset, and to prepare for trial.

a) There 1s no trial in this case. The judgment was entered by
stipulation 1n 1978. To call the hearing on Safe Yield reset and
related issues a “trial” is a mischaracterization of the proceeding,

1) There is no merit to Chino’s contention that the underlying
action is not litigated. Thete is no basis in law, and Chino cites

none, to conclude a stipulated judgment means the case was not

litigated.

Motion of City of Chino to Conduct Discovery
Rulings and Order
Page 3 of 8
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10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

26

27
28

ID) The SYRA motion is an evidentiaty heating on a post-judgment
motion. In re Marriage of Boblitt (2014) 223 Cal. App.4th 1004.

Iy ~  Postjudgment matters for the court have been fully
litigated, briefed, and argued. There is no necessity for further
discovery just to have the parties repeat what is in the
declarations.

V) Any adverse impacts on Chino stored water and water
tights under the judgment have also been fully litigated, argued,
and briefed in the SYRA motion. Discovery will not add
anything to the facts already set out in Chino’s briefing,
declarations, and exhibits.

V) All of the information which Chino seeks by way of discovery is
alteady available to Chino. For example, Wildermuth’s
conclusions and all of the bases for his conclusions are set forth
in his declaration and exhibits. All of the information regarding
yield, pumping, and allocations is already available to Chino. The
court will not permit discovery when all of the information 1s
equally available to all parties. Chino through its representatives
was present duting the facilitated discussions under the
Facilitation and Non-Disclosute Agreement (FANDA).
(Watermaster’s opposition to the city of Chino’s motion to
petmit Chinto to conduct discovery, page 10, line 13-page 11, line
1.)

VI In the related SYRA motion, the court has not ordered the
Safe Storage Management Measures proposed by Watermaster.
Therefore, Chino’s arguments with respect to conducting
discovery in this area are moot. Fven if they were not moot, no

discovery 1s necessary for the reasons set forth in this order

Motion of City of Chino to Conduct Discovery
Rulings and Ordex
Page 4 of 8
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b)

including the extensive briefing, declarations, and exhibits
submitted with respect to the SYRA motion.

Vi) With respect to the reduction in Safe Yield from 140,000
AFY to 135,000 AFY similarly the court finds no discovery
necessary for the reasons set forth in this order, including the
extensive briefing, declarations, and exhibits submitted with
respect to the SYRA motion |

The coutt does not find that there are any facts in dispute which

tequire additdonal discovery. With respect to SYRA, all of the facts

are laid out in the briefing for Watermaster’s motion fegardiﬂg' 2015

Safe Yield Reset Agreement, Amendment of Restated judgment,

Paragraph 6 (SYRA Motion). The court estimates the briefing for

that motion to consist of about 350 pages, and the court estimates

the exhibits to be about 1100 pages. Chino has not presented any
evidence or information to faise a factual dispute which requires
additional discovery. Chino only argues legal conclusions and the
relative unfairness of the Safe Storage Management Measures and
interpretations of Court-Approved Management Agreements.

I) All of the factual bases for all the opinions and are set forth in
the declarations and exhibits for the SYRA Motion. The
motion’s impact is well briefed. Thete 1s no necessity {ot
additional examination ot testimony.

11) There is no necessity for Chino to make any additional factual
showing respect to the motion. Chino argues that it needs
admissible evidence, but such evidence is necessaty only for trial,
not a motion. In the context of a motion, the court may exercise
its discretion consider all relevant facts, and Chino has not

identified any televant facts that could only be obtained through

Motion of City of Chino to Conduct Discovery
Rulings and Order
Page 5 0f 8




N

o W o ~N o o B~ W

I\Jr\jl\)_..s.._x_..\_\._\_\_x._.x_x_\

d)

formal discovery.

11T) Thete is also no metit to Chino’s argument that Chino did
not have discovery on the issues such as the 2000 Peace I
Agteement, 2007 Peace 11 Agreement, or the OBMP, because
they did not exist before the judgment. These documents, and
the court orders thereon, have been in existence for yeass. Any
request for discovery on them is untimely. Any request for
discovety on them is also unnecessary because the parties all have
access to the same information.

V) The questions which the SYRA Motion presents ate for
the coutt to determine the legal effect of the proposed Safe Yield
reduction. The legal analysis is set forth in the court’s lengthy
order for that motion.

To characterize Watermaster as adverse to Chino is also erroneous.

Watermaster is a creation of the court, not a party, and not adverse

to any party to the judgment. The court will not permit any

discovery with respect to Watermaster.

The coutt does not see any necessity for Chino to obtain

information from other parties regarding Chino’s own

citcumstances, fights, and objections.

Chino speaks in terms of “ownership” Safe Yield percentages. (See,

for example, City of Chino’s Supplement to Status Repott On

Watermaster’s Safe Yield Redetermination and Reset (Tixhibit C to

Declaration of Jimmy L. Gutierrez, page 3, line 20).)

I) This is incorrect. The coutt finds that Chino does not “own” (as
that word is ordinarily used) any percentage of Safe Yield. The
legal tights of the appropriators are determined by the court

through the Judgment and Court Approved Management

Motion of City of Chino to Conduct Discovery
Rulings and Ozder
Page 6of 8
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Agreements,

IT) Chino’s claim that it possesses tights to stored water does not
automatically ensure a right to pump such watet if the court
determines that to do so would cause an undesirable result to the
Basin. The Overlying (Agricultural) Pool notes that it does not
address the issue of whether Chino as a “guaranteed right” to
pump any amount of water tegardless of the impact to the Basin.

Regarding Chino’s argument that some parties, including The

Overlying (Agticultural) Pool, have not acknowledged the alleged

adverse impacts that the Agreement, the court finds that the claims

and defenses of the parties are all well set forth in the SYRA motion
briefing.

It would be counterproductive to the hours of the facilitated

negotiations resulting in Watermaster’s Resolution 2015-06.

It would create additional delay.

There i1s no new “lawsuit.” The subject matter is a post judgment

motion involving an evidentiaty heating. (The Ovetlying

(Agricultural) Pool opposition, page 10, line 23.)

The City of Pomona opposition, page 2, line 8, points out that

Chino 1s seeking permission to conduct discovery on opposing

parties in an attempt to obtain evidence that will allegedly disprove -

the findings and recommendations made in the Watermaster motion
and the 2015 Safe Yield Reset Agreement and the dispropottionate
adverse impact on Chino’s water rights.

The City of Pomona also atgues that good cause is a requitement,

and Chino has failed to show good cause for the reasons set forth

above.,

The court accepts the City of Pomona’s argument (opposition, page

Motion of City of Chino to Cenduct Discovery
Rulings and Otder
Page 7 of 8
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3, Iine 20) that Chino never identifies what evidence the opposing
patties might possess that will support Chino’s conclusions that
approval of SYRA will take 36,757 AT of water held and Chino’s
Excess Carty Over account and 20,000 AF of overall safe yield
amount resulting in a corresponding reduction in Chino’s allocation.

All the information 1s equally available to all parties.

Dated: September 23, 2016

Stanford F. Reichert, Judge

Motion of City of Chino to Conduct Discovery
Rulings and Order
Page 8 of 8
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SUPERIOR COURT FOR THE STATE OF CALTFORNIA
FOR THE COUNTY OF SAN BERNARDINO

CHINO BASIN MUNICIPAL WATER ) CASE NO. RCV 51010
DISTRICT,

Phintff, P;

vs. Discovery

CITY OF CHINO, et al., Date: September 23, 2016

Time: 1:30 PM
Defendants Department: S35

roposed| ORDER Re Pomona et al.
bjections to Declaration of Gutierrez in
Support of Chino Motion to Conduct

With respect to the opposing parties’ (City of Pomona, et al.,) objections City of

Chino’s declaration of Jimmy L. Gutierrez in support of its motion to conduct

discovery, the court rules as follows:

to the 37- year old judgment s Inadmissible secondary

and two court orders; but they evidence of the contents of the

Statement Objected To Grounds for Objection Ruling
1. ["T'he Parties that stipulated to | Iack of Foundation (Fvid. Overruled
the Judgment hetein now seek Code §§ 400-403) as to the
an order to reallocate basin contents of the Judgment and
water in ways that are contrary the two court orders.

Pomona, et al.,, Objections to Declaration of Gutierrez re Discovery Motion
Rulings and Order
Page 1 of 24
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make the request through
Watermaster." (]. Gutietrez
Decl. 2:1-4)

Judgment and the two court
orders. {(Evid. Code §§1521,
1523)

Argumentative.

"Rather than bring their request
to redefine the rights of the
Parties to the waters of the
Chino Basin, they have
prevailed upon Watermmastet to
file theWatermaster Motion
now set for heating on
February 26, 2016; and
Watermaster has succumbed to
their entreaties despite Judge
Gunn's 2007 ordetr watning
Watermaster against taking

sides.” (J. Gutietrez Decl. 2:4-8)

Lack of Foundation (Evid.
Code §§ 400-403) as to the
contents of the order.
Atgumentative.

Inadmissible secondary
evidence of the contents of the
Judgment. (Evid. Code §§ 1521,
1523))

Overruled

"The request to direct
Watermaster to implement
the 2015 Safe Yield Reset
Agreement ("SYRA™)
adversely impacts CHINQO'S
stored water and annual
rights to the waters of the
Chino Basin." (J. Gutletrez
Decl. 2:8-10)

» Lack of Foundation (Fwvid.
Code §§400-403) and calls for

speculation (Fvid. Code §702)
as declarant does not establish
personal knowledge of the
matters stated,

Inadmissible opinion
testimony. (Evid. Code §§
800, 801.)

e Argumentative.

Overtuled

Pomona, et al,, Objections to Declaration of Gutiettez re Discovery Motion

Rulings and Order
Page 2 of 24
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"So far, Watermaster and » Argumentative . Overruled
the Parties have ignored
Chino's concerns and
objections to the
proposed SYRA." (.
Gutierrez Decl. 2:10-11)
"The Watermaster motion e Argumentative Overtruled
alludes to conditions, dangers | « Inadmissible secondary
and risks as the basis for the evidence of the contents of
SYRA; but they are not the Motion. (Evid. Code
disclosed.” §§1521, 1523)
(J. Gutierrez Decl. 2:11-12)
. "Representatives of CHINO s Argumentative. Overtruled
including myself have objected | ¢ Hearsay (Hvid. Code §1200), as
to the SYRA, because it will it references out of court
reallocate Basin Safe Yield statements offered to prove the
water from CHINO and truth of the matter asserted.
Jurupa Community Setvices
District ("JCSD") to the other
Parties to the Judgment and
Peace Agreements over
CHINO'S objections.” {J.
Gutlerrez Decl. 3:12-15)

Pomona, et ak, Objections to Declaration of Gutiesrez re Discovery Motion
Bulings and Otdex
Page 3 of 24
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"Nevetrtheless, Watermaster filed

Inadmissible secondary Overruled
the Watermaster Motion and evidence of the contents of
Watermaster asks the Court to the motion. (Evid. Code
acknowledge the SYRA and to §§1521, 1523.)
order Watermaster to comply Atgumentative .
with the SYRA." (J. Gutierrez
Decl. 3:15-16)

"Therefore, Watermaster Tnadmissible secondary Overruled
necessarily seeks an order that evidence of the contents of
requires Watermaster to take the motion. (BEvid. Code
20,000 acte-feet of water §§1521, 1523.)
annually from the Safe Yield and Inadmissible opinion
| to use it to reduce the Parties testimony. (Evid. Code
obligation to pay for §§800, 801.)
replenishment water to offset Argumentative.
the Desalter production.” (.
Gutierrez Decl. 3:17-19)
"In this way, Watermaster has Argumentative. Overruled
positioned itself in favor of the Inadmissible opinion
Parties and against CHINO testimony. Iwvid. Code
despite CHINO'S objection to §§800, 801.)
the Watermaster Board." (J. Lack of Foundation (Evid.
Gutierrez Decl. 3:19-21) Code §§400-403) and calls

for speculation {(Iivid. Code

§702) as declarant does not

establish personal knowledge

of the matters stated.

Pomona, et al,, Objections to Declaration of Gutiesrez re Discovery Motion
Rulings and Ozder

Page 4 of 24
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Watermaster legal counsel Scott
Slater and the parties in the
mediated process developed a
term sheet called the Key
Principles document (the "Term
Sheet") that became the seminal
document from which. the
SYRA was written." (J.
Gutierrez Decl. 4:7-9)

Lacks relevance. (Iivid.

Code §350.)

TLacks foundation (Evid.
Code §§400-403) and calls
for speculation (Fvid. Code

§ 702) as declarant does not

establish personal
knowledge of the matter

asserted.

"The fact that this information Argumentative. Overruled
will not be available to CHINO » Inadmissible opinion
is one reason why CHINO testimony. (Evid. Code
should be permitted to conduct §§800, 801.)
discovery." (J. Gutiesrez Decl. Argumentative
4:5-6)
11. | "In May and June 2015, Argumentative . Overruled

Pomona, et al., Objections to Declaration of Gutiersez re Discovery Motion
Rulings and Order

Page 5 of 24
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12.

"During this time, it became

clear to me and other CIHINQO

representatives that the Term
Sheet or any agreement derived
from the Term Sheet was
intmical to CHINO'S rights to
the waters of the Chino Basin,
which are guaranteed to
CHINO under the Judgment
mcluding its stored water and
its annual allocation of Basin
Safe Yield water for its land
use conversion claims."(J.

Gutierrez Decl. 4:10-14)

¢ Argumentative.

Inadmissible opinton
evidence. {(Evid. Code §§
800, 801.)

Inadmissible sécondaty
evidence of the contents

of the writings. (Ewvid.
Code §§1521, 1523 )

e Lack of foundation (Evid.

Code §§400-403) and
calls for speculation (Evid.
Code §702) as declarant
does not establish personal
knowledge of the matter
asserted.

Hearsay (FEvid. Code
§1200) as it refers to out
of coutt statements
offered to prove the truth

of the matter asserted.

Overruled

Pornona, et al., Objections to Declaration of Gutierrez re Discovery Motion
Rulings and Oxder

Pape 6 of 24
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13.

"The Term Sheet calls for the
confiscation of 36,757 acre-feet
of CHINO'S stored water (held
in its Excess Carry Over
(ECO) storage account).” (J.
Gutierrez Decl. 4:14-15)

Lack of foundation (Evid.
Code §§400-403) and calls

for speculation (Evid. Code
§702) as declarant does not
establish personal
knowledge of the matter

asserted.

Argumentative.
Inadmissible secondary
evidence of the contents of
a writing (Evid. Code
§§1521, 1523))
Inadmissible opinion
testimony. (Fvid. Code
§§800, 801.)

Pomona, et al., Objections to Declaration of Gutierzes re Discovery Motion
Rulings and Order
Page 7 of 24

Overruled
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14.

"The Term Sheet also calls for the
transfer of 20,000 acre-feet from
the annual Safe Yield amount (and
then the annual unproduced
Agricultural Pool amount) which
will result in a corresponding
reduction in the annual allocation of]
basin safe yield water to Chino for
its land converston claims.” (J.

Gutierrez Decl. 4:15-19)

Lack of foundation (Evid.
Code §§400-403) and calls

for speculation (Bvid. Code
§702) as declarant does not
establish personal
knowledge of the matter

asserted.

Argumentative.
Inadmissible secondary
evidence of the contents of
the writing. (Fvid. Code
§§1521, 1523)
Inadmissible opinton
evidence. (Ewvid. Code
§§300, 801.)

Owvertruled

Pomona, et al., Objections to Declaration of Gutiertez re Discovery Motion
Rulings and Order
Page 8 of 24
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15.

“Based upon these adverse » Lack of foundation (Evid. |[Overruled
impacts, Chino representatives Code §§400-403) and calls
and I communicated ate tor speculation (Hvid.
objections regarding the Term Code §702 as declarant
Sheet.” (J. Gutierrez Decl. 4:19- does not establish personal
20) knowledge of the matter
asserted.
» Argumentative.
¢ Inadmissible secondary
evidence of the writing.
(Evid. Code §§1521,
1523))
* Inadmissible opinion
evidence. (Fvid. Code
§§800, 801.)
16. | "When the members of the » Lacks relevance. (Hvid. Overruled
Appropriative Pool were asked Code §50.)
to initial the Term Sheet as an
indication of non-binding
support, CHINO representatives
did not imtial it." (J. Gutierrez
Decl. 4:20-22)

Pomona, et al., Objections to Declatation of Gutiertez te Discovery Motion
Rulings and Order
Page 9 of 24
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Term Sheet, if implemented,
would take 36,757 acte-feet of
CHINO's stored water and
would divert 20,000 acre-feet of
Safe Yield water (and then from
the unproduced Agticultural
Pool water), from which
CHINO receives Basin Safe
Yield water to satisfy land use
conversion claims.” (] Gutiettez

Decl. 5:8-11

§1200), as these are out of court
statements offered to prove the
truth of the matter asserted.
Inadmissible secondary
evidence of the contents of the
writing. (Evid. Code §§1521,
1523)

Argumentative.

[nadmissible opinion evidence.

(Evid. Code §§800, 801.)

17.1 "..Mr. Slater stated that the » Hearsay (Hvid. Code Overruled
storage management plan §1200), as it refers to out of
described in the Term Sheet court statements offered to
would become the prove the truth of the
permanent plan." (J. matter asserted.
Gutierrez Decl. 5:3-4) * Inadmissible secondary
evidence of the contents of
the writing. (Evid. Code
§§1521, 1523.)
18. | "I explained in detail that the Hearsay (Evid. Code Ovetruled

Pomona, et al., Objections to Declaration of Gutierrez re Discovery Motion
Rulings and Order
Page 10 of 24
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19.

“It was clear to me that the
watermaster board dismissed
Chino’s concerns about the
adverse impacts of the term
sheet on Chino’s stored water
and water rights.” (J. Gutierrez

Decl. 5:17-19)

Argumentative. Overruled
Lack of foundation (Evid.
Code §§400-403) as declarant
is not establish personal
knowledge.

Inadmissible opinion
testimony. (Evid. Code
§§800, 801.)

20.

“The minutes confirm
Watermaster Board’s
dismissiveness towards Chino’s
concern. [Agenda Item I1.C.C
Yield Recalculation and Reset
Facilitated Process, Facilitatot’s
Report and Possible Action].”
(J. Gutietrez Declaration 5:22-
24)

Arpumentative. Overruled
Inadmissible secondary
evidence of contents of the
wiiting, (Evid. Code §§1521,
1523)

Pomona, et al., Objections to Declaration of Gutiertex re Discovery Motion
Rulings and Oxrder

Page 11 of 24
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11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

21.

“The minutes for this agenda
item failed to show my
appearance before the
Watermaster board and any
sunumary of reference of my
explanation and requests to the
Watermaster Board.)” (].
Gutietrez Decl. - 5:24-26

Lacks relevance. (Evid. Code

§§350.)

Overruled

22,

"However, the Status Report
does not discuss the substance
of the Term Sheet, the
confiscation of CHINO'S
water 1n storage, the
reallocation of Basin Safe
Yield among the Parties, the
adverse impacts of the Term
Sheet on CHINQO, and
CHINO'S concerns about
those adverse tmpacts.” (J.

Gutterrez Decl. 6:8-11)

* Argumentative .

» Tnadmissible secondary
evidence of the contents
of the writing. (Evid.
Code §§ 1521, 1523)

» Lacks relevance. (Evid.

Code § 350.)

Overruled

Pomona, et 4l., Objections to Decdlaration of Gutierrez re Discovery Motion
Rulings and Ordes

Page 12 of 24
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23.

"Because the Status Repott
filed by Watermaster Counsel
did not disclose the advetse
impacts of the Term Sheet on
CHINO, CHINO'S requests
to the Watermaster Board and
the Watermaster Board's
dismissiveness towatd
CHINO, I belteved it 'was
important to bring these
matters to the Court's attention
including Watermastet's
advocacy in favor of the
Patties and against CHINO."
(J. Gutierrez Decl. 6:12-16)

Lacks relevance.

(Evid. Code §350.)
Argumentative.

Lack of foundation.
(Bvid. Code §§400-403.)
Inadmissible opinton
evidence. (Evid. Code
§§800, 801.)
Inadmissible secondary
evidence of the contents of]
the writing. (Evid. Code
§§1521,1523.)

Overruled

Pomona, et al., Objections to Declaration of Gutierrez re Discovery Motion
Rulings and Ozxder
Page 13 of 24
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24,

“In it, I explained the adverse
impacts of the Term Sheet on

Chino stored water and its

future annual water allocations.

I also explain how the Term
Sheet is contrary to the
Judgment and to prior Court
orders, which direct
Watermaster to proceed in
accordance with the Peace
Agreement and worn
Watermaster against acting as
an advocate for any of the

parties.” (J. Gutierrez Decl

e Inadmissible
secondary evidence of
the contents of the
writing. (Evid. Code
§§1521, 1523.)

e Arpumentative

e Lacks relevance. {(Ewvid.
Code §§350.)

Owverruled

Pomona, et al., Objections to Declaration of Gutierrez re Discovery Motion
Rulings and Osder
Page 14 of 24
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25.

"One important set of factual
issues relates to the "storage
reserve” required by the Term
Sheet. Essentially, the Term
Sheet requires a limit on the
Parties' use ot sale of 130,000
acre-feet of water from their
storage accounts. Therefore,
the foundational factual issues
appeat to be:

a) the need to curtail the use ot
sale of water held in storage
accounts;

b)the need to curtail the use ot
sale of the quantity of
130,000 acre-feet of water;

c) the need to curtail the use or
sale of water in Excess Carry
Over ("ECO") storage
accounts but not water and
supplemental storage
accounts.

d)the need to create the 130,000
acre-feet “‘storage reserve”’
based upon the ration of a
patty’s ECO water in storage
to all ECO water 1n storage on
July 1,2015.” (J. Gutierrez

Nerl (18 2%

¢ Argumentative .

¢ Tnadmissible secondary
evidence of the contents
of the writing . (Evid.
Code §§1521, 1523.)
» Inadmissible opinion
evidence. (Evid. Code §§
800, 801.)

« Lack of foundation. (Hvid.

Code §§ 400-403)

Overruled

Pomona, et al., Objections to Declaration of Gutiertez re Discovery Motion
Rulings and Ouder
Page 15 of 24
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20.

"Another important set of
factual issues relates to the
diversion of water from the

Safe Yield and then from the

quantity of unproduced

agricultural water required by
the T'erm Sheet. Hssentially, the

‘Term Sheet requires a diversion

of 20,000 acre-feet of water

from the Safe Yield for desalter
replenishment. Therefore, the
foundational factual issues
appear to be

a) the need to reduce the
Parties’ obligation to
teplenish desalter
production;

b) the need to divert watet from
the annual Safe Yield amount
and then from the annual
unproduced Agricultural Pool
watetr amount in order to
reduce the Desalter
replenishment obligation
rather than satisfy land use
conversion claims of the
approptiators — mainly Chino
and Jurupa;

A the nead tn change the Coniet:

Argumentative.
Inadmissible secondary
evidence of the contents of
the writing, (Hvid. Code
§§1521, 1523)

Inadmissible opinion
evidence. (Evid. Code
§§800, 801.)

Lack of foundation (Evid.
Code §§400-403.)

Owverruled

Pomona, et al., Objections to Declatation of Gutierrez re Discovery Motion
Rulings and Order
Page 16 of 24
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27.

“Another important set of o Argumentative. Overruled
factual 1ssues relates to o TInadmissible secondaty
reducing the Safe Yield of the evidence of the contents of
Chino Basin from 140,100 the wiiting. (Evid. Code
35,000 acre-feet required by §§1521, 1523))
the Term Sheet. 'Therefore, ¢ Inadmissible opinion
the foundational factual issues evidence. (Evid. Code §§800,
appeat to be: 801.)

a) the need to deviate from » Lack of foundation. (Evid.

the Judgments ctitetia for Code §§400-403.)

determining the safe
yield; |

b) the need to consider long-
term past hydrology for
determining the State
Yield;

¢) the need to exclude the
millions of acre-feet of
groundwater the basin
from the State Yield;

d)the need to limit cultural
conditions to physical
conditions influencing
recharge. {J. Gutierrez
Decl. 7:10-20

Pomona, et al,, Objections to Declaration of Gutierrez re Discovery Motion
Rulings and Order
Pape 17 of 24
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28.

"Again, the minutes confirm
the Watermaster Board's
dismissiveness toward
CHINO'S concerns. [Agenda
Ttem ILA., Chino Basin Safe
Yield Redetermination and
Reset]." (J. Gutierrez Decl.
9:24-206)

Argumentative.
Tnadmissible secondary
evidence of the contents
of the writing. (Evid. Code
§§1521,1523.)
Inadmissible opinion

evidence. (Evid. Code §§

[aTATATEN aFat: Y

Overruled

29.

-"The minutes for this agenda

itemn fail to refer to Mayor Yates'
letter. They fail to show my.
appearance before the
Watermaster Board and any
summary or reference of my
request to acknowledge the
adverse impacts of the SYRA
on Chino and my questions to
the Watermaster Board." (J.
Gutierrez Decl. 9:26-10:3)

Argumentative.
Inadmissible secondary
evidence of the contents
of the writing. (Evid. Code
§§1521,1523))

Lacks relevance. (Ewvid.
Code § 350.)

Overruled

Pomona, et al., Objections to Declaration of Gutierrez re Discovery Motion
Rulings aad Order
Page 18 of 24
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30.

"I do not know whether the
Motion and declarations with
their attachments were presented
to the other Parties ot theit
attorneys before 1t was filed, but
none of it was presented to me
ot other CHINO representatives.
1 received the Watermaster
Motion for the first time only
after it was filed, ... ." (J.
Gutierrez Decl. 10:8-10)

« Lacks relevance. (Evid.
Code §350.)

Overruled

Pomena, et al,, Objections to Declaration of Guiertez re Discovery Motion
Ralings and Order
Page 19 of 24
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31.

“The Watermaster Motion includes
a Declaration of Mark Wildermuth
1. which he expresses her opinions
about the Safe Yield of the Chino
Basin. Howevet, he fails to
provide support about the
following factual issues:

a) whether the 2013 Model
stmulates about the Chino
Basin in the context of
proposed Safe Yield;

b) the information the 2013
Model produced;

c) the assumptions used by the
2013 model,

d) the information from the
2013 model used to
determine the Safe Yield;

other related matters.” (J.

Gutierrez Decl. 9:26-10:3)

Argumentative.
Lack of foundation.
(Bvid. Code §§400-403.)

Inadmissible secondary

evidence of the contents

of the declatation. (Evid.

Code §§1521, 1523.)
Inadmissible opinion
evidence. (Evid. Code
§§800, 801.)

Overruled

Pomoena, et al,, Objections to Declaration of Gutiettez re Discovery Motion
Rulings and Order
Page 20 of 24
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32.

"Presumably, however,
Watermaster and other
proponents of the SYRA will
seek to introduce his testimony."

(J. Gutterrez Decl. 10:21-22)

- Argumentative.

. Lack of Foundation (Evid.

Code §§ 400-403) and calls
tor speculation (Evid.
Code

§ 702} as declarant does not

establish personal

knowledge.

Overruled

33.

"Unless his opinions on these
issues will be excluded from the
Watermaster Motion, I will be at
a disadvantage in the trial of the
factual 1ssues related to the
Watermaster Motion and
undetlying SYRA unless I am
provided the opportunity to take
the deposition of Mt.
Wildermuth i otder to
determine the basis of his
opinions on these issues." (J.

Gutierrez Decl. 10:22-25)

Argumentative.

Lacks relevance. (Evid.
Code §350.)

Lack of foundation as
declarant does not
establish personal
knowledge of the matters
stated. (Ewvid. Code §§400-
403.)

Inadmussible opinion
evidence. (Evid. Code §§
800, 801.)

Overruled

Pomona, et al., Objections to Declaration of Gutietrez re Discovery Motion
Rulings and Order
Page 21 of 24




34.

"The Final Repott appears to
be a revision of the Draft
Report bearing the same title
but dated January 2014." (J.
Gutiertez Decl. 11:2-3)

Lack of Foundation (Evid.
Code §§ 400-403) and calls
for speculation (Ewvid.

Code

§ 702) as declarant does not

establish personal knowledge

of the matters stated.

e Arpumentative.

Overruled

35.

“This link is the first time 1

learned of the existence of the

Final Report. I have read the
Draft Report. I have only

skimmed the Final Report and I

am unable to determine
revisions have been made to

the Draft Report, especially

because the Final Report does

not denote the revisions.” (J.

Gutlerrez Decl. 11:4-7)

e Lacks relevance. (Evid.

Code §350.)

Overruled

Pomona, et al., Objections to Declaration of Gutertez re Discovery Motion

Rulings and Order
Page 22 of 24
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36.

"Since the Final Report provides

information about the condition
of the Chino Basin and factual
issues related to the Safe Yield
reset and the SYRA, I need to
depose Mr.

Wildermuth about the differences
between the two Repotts, the
basis of those differences and,
most importantly, about the
telationship of the information in
the Final Repott to the Basin Safe
Yield and to the Storage
Management Plan." (J. Gutierrez

Decl. 11:7-11)

» Argumentative.

» Lacks relevance. (Evid.
Code §350.)

Overtruled

37.

"I also realized that I would need
to conduct discovery in order to
present the factual basis on the
above described factual issues
about the impact of the SYRA,
on CHINO'S water tights, which
ate not contained in the
Watermaster Motion." (.
Gutierrez Decl. 11:14-16)

» Argumentative

¢ Inadmissible secondary
evidence of the contents of
the Declaration. (Evid.
Code §§1521, 1523.)

Overruled

/1!
///
/1]

Pomona, et al, Objections to Declaration of Gutierrez te Discovery Motion
Rulings and Order
Page 23 of 24




Dated: September 23, 2016

Stanford E. Reichert, Judge

Pomona, et al,, Objections to Declaration of Gutierrez re Discovery Motion

Rufings and Order
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SUPERIOR COURT FOR THE STATE OF CALIFORNIA
FOR THE COUNTY OF SAN BERNARDINO

CHINO BASIN MUNICIPAL WATER ) CASE NO. RCV 51010
DISTRICT,

o gropoged] ORDER Re Chino’s _
Plaintift, bjections to Declaration of Egoscue in
Support of Ag Pool’s O;posm_on to
VS, Chino’s Motion to Conduct Discovery
CITY OF CHINO, et al.,

Date: September 23, 2016
Defendants Time: 1:30 PM

Department: S35

With respect to the objections of the City of Chino to the declaration of Tracy

Egoscue in support of Ag Pool’s opposition to the city of Chino’s motion to permit

Chino to conduct discovery, the coutt’s tulings are in the following format:
y & &

Statement:

Objection:

Ruling: Overtuled.

1. "Ag Pool has been a participant in the facilitated mediation regarding the
Safe Yield teset, whete all but one of the patticipants of the facilitated

negotiations apptoved a non-binding agreement to serve as key principles for -

Safe Yield teset negotiations." (Para. 2, lines 6-8.)

Objections of Chino to Declaration of Figoscue re Discovery Moton
Rulings and Otrder
Page 1 of 3




Objection: Lacks foundation. (Evid. C. §702.)

Irtelevant and immaterial. (Evid. C. §350.)

Ruling: Overruled

2. "Ag Pool has been a participant in multiple wotkshops and negotiation
meetings with Watermaster and other Parties to the Judgment regarding the Safe
Yield reset and related issues." (Para. 3, lines 9-10.)

Objection: Lacks foundation. (Evid. C. §702.)
Itrelevant and immaterial. (Evid. C. §350.)

Ruling: Owverruled.

3. "I, as counsel to the Ag Pool, have been served with all reports and status

updates generated during the mediation process as they wete submitted to the
Court." (Para. 4, lines 11-12.

Objection: Lacks foundation. (Evid. C. §702.) Irrelevant and immaterial, (Hvid.
C. §350.)

Ruling: Overruled.

4. "On September 23, 2015, 1 caused the Ag Pool's tesponses to the RFAs and
s to be served on the partes to the judgment through Watermaster, true and
cortect copies of which ate attached hereto as exhibits 3 and 4. Ag Pool objected
to the RFAs and Fls on vatious grounds, including the following: The RFAs and
Fls were not in compliance with applicable California statutes because any
discovery cutoff date for the action had long since passed (Code of Civ. Proc,
§§2024.050 and 2024.030); there is no automatic right to conduct discovery under
the Civil Discovery Act in connection with a post judgment motion; leave of the
court to conduct discovery had not been obtained; and the discovery requests

wete based on bad faith and harassment as Chino failed to even attempt to secute

Objections of Chino to Declaration of Egoscue re Discovery Motion
Rulings and Order
Page 2 of 3
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an order to open discovery." (Parta. 6, lines 18-26.)

Objection: Lacks foundation. (Evid. C. §702.)

Irrelevant and immaterial. (Evid. C. §350.)
hearsay. (BEvid. C. §1200.)

Oral testimony inadmissible to prove the contents of a writing. (Bvid. C. §1523)

Ruling: Overtuled.

Dated: Septembet 23, 2016

Stanford E. Reichett, Judge

Objections of Chino to Declaration of Egoscue re Discovery Motion
" Rulings and Oxder
Page 3 of 3




SUPERIOR COURT FOR THE STATE OF CALIFORNIA
FOR THE COUNTY OF SAN BERNARDINO

CHINO BASIN MUNICIPAL WATER ) CASE NO. RCV 51010

DISTRICT, roposed] ORDER Re Chino’s |
Plaintiff, bjections to Declaration of Herrema in
Support of Watermastet’s Opposition to
vs. Chino’s Motion to Conduct Discovery
CITY OF CHINO, et al.,
Defendants Date: September 23, 2016

Time: 1:30 PM
Department: S35

With respect to all of the objections of the City of Chino to the declaration of
Bradley Herrema in support of Watermastet’s opposition to the City of Chino’s

motion to permit Chino to conduct discovery, the court’s rulings ate in the

following format:

Declaration citation

Objection and Watermaster tesponse

Ruling

1. "The City of Chino, as a member of the Appropriative Pool, was a

signatoty to the Facilitation and Non-Disclosure Agreement (FANDA)

Oxder re Chino’s Objections to Declaration of Hettema re Chino’s Motion to Conduct Discovery
Rulings and Order
Page 1 of 5




executed by the participants in facilitated negotiations to reset the Safe Yield

among the Judgment Parties." (Para. 2, page 1, line 28 through page 2, line 2.)
Objection and Watermaster response: ‘
Lacks foundation. (Evid. C. §702)

Irrelevant and immaterial.  (Evid. C. §350)

| WATERMASTER'S RESPONSE: - —— == = e e —ee

The declarant states in patagtaph number 1 of his declaration that he is counsel
of record for the Chino Basin Watermaster and has personal knowledge of the

facts stated in the declaration. Fvidence Code Section 210 defines relevant

or hearsay declatant, having any tendency in reason to prove or disprove any
disputed fact that is of consequence to the determination of the action. 'This
statement provides background information for the Court's benefit. Fvidence
Code Section 403(a)(2) sets forth that foundation is sufficient where the
"preliminary fact is within the personal knowledge of a witness concerning the
subject matter of his testimony." As the declarant is counsel for the
Watermaster and declases that he has knowledge of the fact from his own

petsonal knowledge, he has the approptiate foundation for this statement.

evidence as evidence, including evidence relevant to the credibility of a witness

Ruling: Overguled.

negotiations until the other active Parties in the process agreed on the non-

binding Key Principles pursuant to which final negotiations took place.”
(Para. 2, liges 2-4.)

2. "City of Chino representatives wete present and participated in facilitated

Objection: Lacks foundation. (Evid. C. §702)
Ltrelevant and immaterial. (Evid. C. §350)
WATERMASTER'S RESPONSE:

The declarant states in paragraph number 1 of his declaration that he is

Order re Chino’s Objections to Declaration of Herrema re Chino’s Motion to Conduct Discovery
Ralings and Order

Page 2 of 5
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counsel of record for the Chino Basin Watermaster and has personal
knowledge of the facts stated in the declaration. Evidence Code Section 210
defines relevant evidence as evidence, including evidence televant to the
credibility of a witness or hearsay declarant, having any tendency in reason

to prove or disprove any disputed fact that is of consequence to the

H-determination—of the action. This statement-provides background -—— —— ——

information for the Court's benefit. Evidence Code Section 403(a)(2) sets
forth that foundation 1s sufficient where the "preliminary fact is within the

personal knowledge of a witness concerning the subject matter of his

testimony." As the declarant is counsel for the Watermaster and declates

that he has knowledge of the fact from his own petsonal knowledge, he has

the approptiate foundation for this statement.

Ruling: Overruled.

3. "During the FANDA negotiation process, the City of Chino requested,
and was provided, the oppostunity to have its technical expert meet with

Watermaster consultant Mark Wildermuth." (Para. 3, lines5-7.)

Objection and Watermaster response:

Lacks foundation. (Fvid. C. §702)

Irrelevant and immaterial. (Evid. C. §350)

WATERMASTER'S RESPONSE:

The declarant states in paragraph number 1 of his declaration that he is
counsel of record for the Chino Basin Watermaster and has personal
knowledge of the facts stated in the declaration. FEvidence Code Section
210 defines relevant evidence as evidence, including evidence relevant to the
credibility of a witness or hearsay declarant, having any tendency in teason

to prove or disprove any disputed fact that is of consequence to the

determination of the action. This statement provides background

Order re Chino’s Objections to Declaration of Herrema re Chino’s Motion to Conduct Discovery
Rulings and Ozder
Page3 of 5




information for the Court's benefit. Evidence Code Section 403(a)(2) sets
forth that foundation is sufficient where the "preliminary fact is within the
personal knowledge of a witness concerning the subject matter of his
testimony." As the declarant is counsel for the Watermaster and declates

that he has knowledge of the fact from his own personal knowledge, he has

{| the appropriate foundation-for this statements —— — —-—— ————— — ~—— - :

Ruling: Overruled.

4. "During the months of June, July, and August, 2015, Watermaster legal

counsel assisted the Parties in drafting what became the 2015 SYRA." (Para.
4, lines 8-9.)

Objection and Watermaster response:

Lacks foundation. (Evid. C. §702)

Irrelevant and immaterial. (Fvid. C. §350)

WATERMASTER'S RESPONSE:

The declarant states in paragraph number 1 of his declaration that he is counsel
of record for the Chino Basin Watermaster and has personal knowledge of the
facts stated 1n the declaration. Evidence Code Section 210 defines relevant
evidence as evidence, including evidence relevant to the credibility of a witness
or hearsay declarant, having any tendency in reason to prove or disprove any
disputed fact that is of consequence to the determination of the action. This
statement provides background information for the Court's benefit. Dvidence
Code Section 403(a)(2) sets forth that foundation is sufficient where the
"preliminary fact is within the personal knowledge of a witness concetning the
subject matter of his testimony." As the declarant is counsel for the
Watermaster and declares that he has knowledge of the fact from his own

personal knowledge, he has the appropriate foundation for this statement,

Ruling: Overruled.

Order re Chino’s Objections to Declaration of Hettema re Chino’s Motion to Conduct Discovery
Rulings and Order
Page 4 of 5
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Dated: September 23, 2016

Stanford E. Reichert, Judge

Order re Chino’s Objections to Declaration of Hertema te Chino’s Motion to Conduct Discovery
Rutings and Order
Page 5 of 5
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SUPERIOR COURT FOR THE STATE OF CALIFORNIA
FOR THE COUNTY OF SAN BERNARDINO

CHINO BASIN MUNICIPAL WATER ) CASE NO. RCV 51010

DISIRICT, gro posed] ORDER Re Chino’s
Plaintiff] ectlons to Declaration of Kavounas
uppott of Watermaster’s Opposition
Vvs.

CITY OF CHINO, et al.,

Defendants Date: September 23, 2016
Time: 1:30 PM
Department: S35

to Chino’s Motion to Conduct Discovery

With respect to all of the objections of the City of Chino to the declatation of

Peter Kavounas support of Watermaster’s opposition to the City of Chino’s

motion to conduct discovery, the court’s rulings are in the following format:

Declaration statement citation

Objection and Watermaster response

Ruling

1. Asthe General Manager of Watermaster, I am intimately familiar

with actions taken by the Pool Committees, Advisory Committee, and

Order re Chino’s Objections to Declatation of Kavounas te Motion to Conduct Discovery
Rulings and Otder
Page 1 of 6
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the Watermaster Board, and the directives to staff from the Board. My
role as General Manager includes attending all Pool Committee,

Advisoty Committee, and Watermaster Board meetings." (Pata. 2, lines

28-3).

Irrelevant and immatesial, (Ew.d C, §350) ~-

WATERMASTER'S RESPONSE:

Evidence Code Section 210 defines televant evidence as evidence, including
evidence relevant to the credibility of a witness or hearsay declarant, having
any tendency reason to prove ot disprove any disputed fact that 1s of
consequence to the determination of the action. This statement provides a

basis for the declarant's knowledge.

Ruling: Overruled.

2. "All of the information pertinent to the Safe Yield Reset Motion and the
City's expressed concerns has been continuously maintained by Watermaster
and routinely made available to all Parties, consistent with the Judgment and

putsuant to Watermastet's regular procedures." (Para. 3, lines 4-7.)

Objection and Watermaster response:
Lacks foundation. (Ewid. C. §702)

Irrelevant and mmmatetial. (Evid. C. §350)

WATERMASTER'S RESPONSE:

Evidence Code Section 210 defines relevant evidence as evidence, including
evidence relevant to the credibility of a witness or hearsay declarant,
having any tendency in reason to prove or disprove any disputed fact

that is of consequence to the determination of the action. Fvidence

Otder re Chino’s Objections to Declaration of Kavounas re Motion to Conduct Discovery
Rulings and Order
Page 20f &
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Code Section 403(a)(2) sets forth that foundation is sufficient where the
"preliminary fact is within the personal knowledge of a witness
concerning the subject mattet of his testtmony." As the declarant is the

General Manager for the Watermaster and declares that he has knowledge

of the actions taken, he has the approptiate foundation fot this statement. | .|

Ruling: Overruled.

3. "Consistent with the requirements of Watermaster Resolution No, 01-03
(attached hereto as Attachment "1"), Watermaster documents and records are
available by request to any party to the Judgment, and Watermaster's website
has an information request form by which any party may obtain information
on Watermaster processes and decisions. The City did not file a request for
information related to the Safe Yield reset process, the Safe Yield Reset

Motion and the City's expressed concerns priot to Watermastet's filing of the

Safe Yield Motion." (Para. 4, lines 8-13.)

Lacks foundation. (Evid. C. §702)
Irrelevant and immaterial. (Evid. C. §350)
WATERMASTER’S RESPONSE:

Evidence Code Section 210 defines relevant evidence as evidence, including
evidence relevant to the credibility of a witness or hearsay declarant, having

any tendency in reason to prove or disprove any disputed fact that is of

| consequence to the determination of the action. Evidence Code Section

403(a)(2) sets forth that foundation is sufficient where the "preliminary fact is

within the personal knowledge of a witness concerning the subject matter of

Order re Chino’s Objections to Declaration of Kavounas re Motion to Conduct Discovery
Rulings and Otdet
Page 3 0of 6




his testimony." As the declarant is the General Manager for the Watermastex
and declares that he has knowledge of the actions taken, he has the
appropriate foundation for this statement.

Ruling: Overruled.

14— *The Watermaster process leading up to the Boatd's defefmination on

its recommendation to the Coutt as to the reset of Safe Yield and
Watermaster's Safe Yield Reset Motion was open to and included active
participation by the City. A substantial number of meetings have taken
place throughout the five-year Safe Yield Reset process, all of which

wete open to the City, and the vast majority of which, it participated in."
(Para. 5, lines 14-18))

Objection and Watermaster response:

Itrelevant and immatetial. (Fvid. C. §350)

Lacks foundation. (Evid. C. §702)

WATERMASTER'S RESPONSE:

Evidence Code Section 210 defines relevant e vidence as evidence, including:
evidence relevant to the credibility of a witness ot heatsay declarant, having
any tendency in reason to prove of disprove any disputed fact that is of
consequence to the determination the action. Evidence Code Section
403(a)(2) sets forth that foundation is sufficient where the "preliminary fact is
within the personal knowledge of a witness concerning the subject matter of
his testimony." As the declarant is the General Manager for the Watermaster
and declares that he has knowledge of the actions taken, he has the

appropriate foundation for this statement.

Ruling: Overruled.

5. “There is no evidence of any kind that has been presented to Watermaster that

Otder re Chino’s Objections to Declaration of Kavounas te Motion to Conduct Discovery
Rulings and Order '
Page 4 of 6
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suggests that the Updated Basin Model developed by Mr. Wildermuth under the
direction of Watermaster is insufficient to perform the evaluation described in the

Reset Technical Memorandum.” (Para.7, lines 17-22.)

Objection and Watermaster response:

Irrelevant and immaterial. (Evid. C. §350)

Lacks foundation. (Bvid. C.§702)-- — — —-— - —=——— ——— = —= = - =~

Improper lay opinton; opinion based on improper matter. (Evict. C. §§800, 803)
Oral testimony inadmissible to prove the contents of a writing. (Evid. C.

§1523)

WATERMASTER'S RESPONSE:

Evidence Code Section 21-0 defines relevant evidence as evidence, including
evidence relevant to the credibility of a witness othearsay declarant, having
any tendency in reason to prove ot disprove any disputed fact that is of
consequence to the determination of the action. Evidence Code Section
403(2)(2) sets forth that foundation is sufficient where the "preliminary fact
is within the personal knowledge of a witness concerning the subject matter
of his testimony." As the declarant is the General Manager for the
Watermaster and declares that he has knowledge of the actions taken, he
has the appropriate foundation for this statement. This statement does not
contain an opinion. Finally, there is no testimony in this statement being

offered to prove the content of the writing.

Ruling: Overruled.

6. "The City, along with othet stakeholdets, had the oppottunity to
patticipate in multiple Basin Model wotkshops and model teview sessions
with Watermaster consultants and other expetts, and pasticipated on

multiple occasions. (Para. 0, lines 19-21.)

Objection and Watermaster response:

Order re Chino’s Objections to Declatation of Kavounas te Motion to Conduct Discovery
Rulings and Ozdet
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Trrelevant and immaterial. (Bvid. C. §350)

Lacks foundation. (Evid. C. §702)

WATERMASTER'S RESPONSE:

Fvidence Code Section 210 defines relevant evidence as evidence, including
evidence relevant to the credibility of a witness ot hearsay declarant, having
any tendency in reason to prove ot disprove any disputed fact that is of
consequence to the determination of the action. Evidence Code Section
403(a)(2)sets forth that foundation is sufficient where the "preliminary fact is
within the personal knowledge of a witness concerning the subject matter of
his testimony." As the declatant is the General Manager for the
Watermaster and declates that he has knowledge of the actions taken, he has

the appropriate foundation for this statement.

Ruling: Overruled.

Dated: September 23, 2016

Stanford E. Reichert, Judge

Otder re Chino’s Objections to Declaration of IKavounas re Motion to Conduct Discovery
Rulinps and Order
Page 6 of 6




CHINO BASIN WATERMASTER
Case No. RCV 51010

Chino Basin Municipal Water District v. The City of Chino

| declare that:

PROOF OF SERVICE

| am employed in the County of San Bernardino, California. | am over the age of 18 years and not a party to the within

action. My business address is Chino Basin Watermaster, 96841 San Bernardino Road, Rancho Cucamonga, California
91730; telephone (909) 484-3888.

On September 19, 2016, | served the following:

1. NOTICE OF SERVICE OF TENTATIVE ORDERS

A. ORDERS FOR WATERMASTER'S MOTION REGARDING 2015 SAFE YIELD RESET
AGREEMENT, AMENDMENT OF RESTATED JUDGMENT, PARAGRAPH 6

1.

RULINGS RE OBJECTIONS OF CITY OF CHINO TO DECLARATION OF KAVOUNAS

2. RULINGS RE OBJECTIONS OF CITY OF CHINO TO DECLARATION OF WILDERMUTH
B. CITY OF CHINO MOTION TO PERMIT CHINO TO CONDUCT DISCOVERY

1.
2,
3.

4.

ORDER RE POMONA, ET AL. OBJECTIONS TO DECLARATION OF GUTIERREZ IN
SUPPORT OF CHINO’S MOTION TO CONDUCT DISCOVERY

ORDER RE GHINO’S OBJECTIONS TO DECLARATION OF EGOSCUE IN SUPPORT OF AG
POOL’S OPPOSITION TO CHINO'S MOTION TO CONDUCT DISCOVERY

ORDER RE CHINO'S OBJECTIONS TO DECLARATION OF HERREMA IN SUPPORT OF
WATERMATER’S OPPOSITION TO CHINO'S MOTION TO CONDUCT DISCOVERY

ORDER RE CHINO'S OBJECTIONS TO DECLARATION OF KAVOUNAS IN SUPPORT OF
WATERMASTER'S OPPOSITION TO CHINO'S MOTION TO CONDUCT DISCOVERY

/X / BY MAIL: in said cause, by placing a true copy thereof enclosed with postage therecn fully prepaid, for delivery by
United States Postal Service mail at Rancho-Cucamonga, California, addresses as follows:
See attached service list: Mailing List 1

{__/ BYPERSONAL SERVICE: Icaused such envelope to be delivered by hand to the addressee.

{__ [ BY FACSIMILE: |transmitted said docﬁment by fax transmission from (509} 484-3890 to the fax number(s)

indicated. The transmission was reported as complete on the transmission report, which was properly issued by
the transmitting fax machine.

/X / BY ELECTRONIC MAIL: | transmitted nofice of availability of electronic documents by electronic transmission to

the email address indicated. The transmission was reported as complete on the transmission report, which was
properly issued by the transmitting electronic mail device.

i declare under penalty of perjury under the laws of the State of California that the above is true and correct.

Executed on September 19, 2016 in Rancho Cucamonga, California.

By: Janjne Wilson
Chind Basin Watermaster
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