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FEE EXEMPT

Jimmy L. Gutierrez (SBN 59448)

| Arturo N. Fierro (SBN 141091)

GUTIERREZ, FIERRO & ERICKSON, A.P.C.
12616 Central Avenue

Chino, California 91710

Telephone: EQOQ% 591-6336

Facsimile:  (909) 628-9803

Attorneys for Defendant City of Chino

SUPERIOR COURT OF THE STATE OF CALIFORNIA
F¥OR THE COUNTY OF SAN BERNARDINO - RANCHO CUCAMONGA DISTRICT

CHINO BASIN MUNICIPAL WATER
DISTRICT,

CASE NUMBER: RCV51010
| Assigned for Ail Purposes to the Honorable
Stanford E. Reichert]

i

Plaintiff, CITY OF CHINO’S OBJECTIONS TO
PETER KAVOUNAS SUPPLEMENTAL
DECLARATION IN SUPPORT OF
WATERMASTER’S REPLY TO CHINO
% OPPOSITION

Date: June 24, 2016
Time: 1:30 p.m.
Dept.: R6

V.
CITY OF CHINO, et al.,

Defendants.

(FEE- EXEMPT PURSUANT TO GOVERNMENT
CODE § 6103)

TO: WATERMASTER, ALL PARTIES AND THEIR ATTORNEYS OF RECORD:
Defendant City of Chino hereby objects to the Supplemental Declaration of Peter
Kavounas dated February 1, 2016 in Support of Watermaster’s Reply to Chino’s Opposition
to Watermaster’s Motion Regarding 2015 Safe Yield Reset Agreement, Amendment of
Restated Judgment, Paragraph 6.
THE COURT CANNOT CONSIDER ANY LATE-FILED EVIDENCE
Code of Civil Procedure section 1005 (b) required Watermaster, as the moving party,

to have filed and served “alf moving and supporting papers . . . at least court 16 days
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before the hearing.” Similarly, California Rules of Court, Rule 3.1113(j) states that “fo the

extent practicable, all supporting declarations and affidavits must be attached to the notice of

I motion.” Clearly, CCP § 1005(b) and Rule 3.1113(j) required Watermaster to have served all

of its evidence on its Motion with the notice of motion. Neither CCP § 1005(b) or Rule
3.1113(j) permit Watermaster to file reply declarations in support of its Motion after Chino
and Jurupa had filed their Oppositions to Watermaster’s motion.

In the context of reply briefs, "[ploints raised for the first time in a reply brief will
ordinarily not be considered, because such consideration would deprive the respondent of an
opportunity to counter the argument." [Reichardt v. Hoffiman (1997) 52 Cal. App.4th 754,
764). Indeed, "[tThe general rule of motion practice...is that new evidence is not permitted
with reply papers . . . The inclusion of additional evidentiary matter with the reply should
only be allowed in the exceptional case . . . and if permitted, the other party should be given
the opportunity to tespond.” [Jay v. Mahaffey (2013) 218 Cal. App.4th 1522, 1538].

The Court of Appeals in Jay further explained that “[t]his rule is based on the same
solid logic applied in the appellate courts, specifically, that ‘[ploints raised for the first time

|in a reply brief will ordinarily not be considered, because such consideration would deprive

the respondent of an opportunity to counter the argument.” (Id., citing American Drug Stores,
Inc. v. Stroh (1992) 10 Cal. App.4th 1446, 1453.)

To permit Watermaster to raise new arguments or submit new evidence in its reply brief

‘would contravene the authorities cited above and be in violation of Chino’s’ due process
|rights. The court must refuse to consider arguments and evidence first raised in reply

papers. (Balboa Ins. Co. v. Aguirre (1983) 149 Cal.App.3d 1002, 1010.)

Pursuant to the foregoing authorities, Chino requests the Court to strike the

Supplemental Declaration of Peter Kavounas dated February 1, 2016 in support of

| Watermaster’s Reply to Chino’s Opposition to Watermaster’s Motion Regarding 2015 Safe

Yield Reset Agreement, Amendment of Restated Judgment, Paragraph 6.

Chino also objects to the substance of the Kavounas declaration as set forth below:

2 Document No. 26139
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MATERIALS OBJECTED TO:
Supplemental Declaration of Peter

Kavounas

GROUNDS FOR OBJECTION:

L. 1 prepared a document entitled
Declaration of Peter Kavounas in Support
of Motion Regarding 2015 Safe Yield
Reset Agreement . . . Paragraph 18 of that

i| document included the parties that had, at

that time, approved and executed the 2015

1| Safe Yield Reset Agreement.” (Para. 3,

lines 10-14.)

Irrelevant and immaterial. (Evid. C. §350.)
Lacks foundation. (Evid. C. §702.)

Improper lay opinion; opinion based on
improper matter. (Evid. C. §§800, 803.)
Hearsay. (Evid. C. §1200.)

Oral testimony inadmissible to prove the
contents of a writing. (Evid. C. §1523.)

Legal Conclusion. (Evid. C. §801, Summers v
AL Gilbert (1999) 69 Cal.App.4th 1155.)

2. “As of the date of this declaration,

| ten Pools or Parties have approved and

executed the 2015 Safe Yield Reset
Agreement maintained in Watermaster’s.

They are: (1) the Agricultural Pool; (2)

{| Three Valleys Municipals Water District;
i (3) Cucamonga Valley Water District; (4)
Inland Empire Utilities Agency; (5) the

City of Upland; (6) Monte Vista Water
District; (7) Monte Vista Irrigation
Company; (8) the City of Pomona; (9)
Fontana Water Company; and (10)

Fontana Union Water Company.” (Para.

Irrelevant and immaterial. (Evid. C. §350.)

Lacks foundation, (Evid. C. §702.)

Improper lay opinion; opinion based on
improper matter. (Evid. C. §§800, 803.)
Hearsay. (Evid. C. §1200.)

Oral testimony inadmissible to prove the
contents of a writing. (BEvid. C. §1523.)

Legal Conclusion. (Evid. C. §801, Summers v.
AL Gilbert (1999) 69 C.A.4th 1155.)

4, lines 13-20.)
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Dated: May 24, 2016

GUTIERREZ, FIERRO ¢

BRICKSON, AP.C.

4

City of Chino

Document No. 26139

CITY OF CHINO'S OBJECTIONS TO PETER KAVOUNAS SUPPLEMENTAL DECLARATION IN SUPPORT OF WATERMASTER'S

REPLY TO CHING'S OPPOSITION




CHINO BASIN WATERMASTER
Case No. RCV 51010
Chino Basin Municipal Water District v. The City of Chino

PROOF OF SERVICE

| declare that;

{ am employed in the County of San Bernardino, California. I am over the age of 18 years and not a party
to the within action. My business address is Chino Basin Watermaster, 8641 San Bernardino Road,
Rancho Cucamonga, California 91730; telephone (909) 484-3888.

On May 26, 2016 | served the following:

1. CITY OF CHINO'S OBJECTIONS TO PETER KAVOUNAS SUPPLEMENTAL
DECLARATION IN SUPPORT OF WATERMASTER'S REPLY TO CHINO OPPOSITION

BY MAIL: in said cause, by placing a true copy thereof enclosed with postage thereon fully
prepaid, for delivery by United States Postal Service mail at Rancho Cucamonga, California,
addresses as follows:

See attached service list: Mailing List 1

BY PERSONAL SERVICE: | caused such envelope to be delivered by hand to the addressee.

BY FACSIMILE: | transmitted said document by fax transmission from (209) 484-3880 to the fax
number(s) indicated. The transmission was reported as complete on the transmission report,
which was properly issued by the transmitting fax machine.

BY ELECTRONIC MAIL: | transmitted notice of availability of electronic documents by electronic
transmission fo the email address indicated. The transmission was reported as complete on the
transmission report, which was properly issued by the transmitting electronic mail device.

| declare under penalty of perjury under the laws of the State of California that the above is true and

correct.

Executed on May 26, 2016 in Rancho Cucamonga, California.

: /7 {\:\ S TN SN SO W e S S

By Janln,é Wilson
Chino Basin Watermaster
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