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Jimmy L. Gutierrez (SBN 59448)
Artaro N. Fierro (SBN 141091)

GUTIERREZ, FIERRO & ERICKSON, A.P.C,

12616 Central Avenue
Chino, California 91710
Teleplione:  (909) 591-6336
Facsumile: ~ (909)628=-9803

Attorneys for Defendant, City of Chino

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SAN BERNARDINO — RANCHO CUCAMONGA DISTRICT

CHINO BASIN MUNICIPAL WATER
DISTRICT,

Plaintiff,

V.

CITY OF CHINO, et al.,
Defendants.
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CASE NUMBER: RCV 51010
[Assigned for All Purposes to the Honorable
Stanford E. Reichert]

CITY OF CHINO’S REPLY TO
OVERLYING (AGRICULTURAL)
POOL’S OPPOSITION TO CITY OF
CHINO’S MOTION TO PERMIT CHINO
TO CONDUCT DISCOVERY

Date: February 26, 2016
Time: 1:30 p.m.
Dept.: R6

(FEE- EXEMPT PURSUANT TO GOVERNMENT
CODE § 6103)

The City of Chino (bereafter “Chino™) submits this brief in reply to the Overlying

Agricultural Pool’s Opposition (hereafter “AP Opposition™) to City of Chino’s Motion to

Permit Chino to Conduct Discovery (hereafter “Discovery Motion™).
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I
INTRODUCTION

The motion filed by Watermaster has presented this Court with an equitable issue to
adjudicate, which is the approval and enforcement of the 2015 Safe Yield Reset Agreement
(SYRA) that would change the status quo among the Parties to the Judgment herein. The
SYRA would deprive Chino and the Jurupa Community Services District (JCSD) of their
water rights under the Judgment for the benefit of the Opposing Parties. That is sufficient
basis for this Court to allow Chino to conduct discovery.

The Overlying Agricultural Pool (“AP”) argues that it is immune from discovery
because the Motion seeking approval of the SYRA has been filed by Watetmaster and that all
relevant evidence is contained in that Motion. However, the AP is a beneficiary and listed as
a Party to the SYRA. Furthermore, the AP has not disclaimed its interest in the benefits under
the SYRA.

The AP Opposition misinterprets the Discovery Motion.

The AP Opposition avoids the reasons that Chino seeks to conduct discover. Chino’s
reasons are clear, Chino seeks to conduct discovery in order to establish Chino’s rights to the
waters of the Chino Basin under the Judgment by showing what its rights have been, to show
how the Parties and Watermaster have interpreted and applied the Judgment as to Chino’s
rights, to ascertain whether any Party disputes Chino’s rights under the judgment, to
demonstrate that Chino’s rights would be taken by the SYRA and to ascertain what basis may
exist for taking Chino’s rights.

The AP Opposition objects to Chino’s request to conduct discovery on technical
grounds - that CCP 2024.050 contains conditions that must be satisfied before granting a
request to conduct discovery and that those conditions are absent here.

The bigger picture is that Due Process entitles Chino to conduct discovery in order to
challenge the evidence offered against it by Watermaster and the Partics to the Judgment that
would benefit from the approval of the SYRA.
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IL
DISCUSSION
L. The AP Opposition Misinterprets Section 2024.050(a) of the Code of Civil
Procedure

The AP objects under 2024.050(a), because no new trial has been set. Therefore, there
is no need to prepare for it and Chino has not been surprised because it has participated in the
various meetings on the subject. In addition, Chino’s meet and confer letters are deceptive.

A new trial may not have been set in the technical sense; but Watermastet’s Motion
has initiated a contest over Chino’s right to continue to use the waters of the Chino Basin
under the Judgment, The essence of the Safe Yield Reset Agreement (SYRA), for which
Watermaster seeks court approval, would deprive Chino of its adjudicated rights to the waters
of the Chino Basin. In this sense, there is a very real “new trial” or a “re-trial” of Chino’s
rights to the waters of the Chino Basin. As for the meet and confer requirement, Chino has
met it. The opposing declarations acknowledge that Chino requested to conduct discovery
and that the AP refused to comply on the basis that a motion is required. Therefore, the
motion was made.

The AP Opposition argues that Chino did not meet and confer in good faith. However,
it acknowledges that Ms. Tracy Egoscue and Ms, Carol A.Z. Boyd received Chino’s meet and
confer letters. In addition, the declaration of Arturo N, Fierro contains “facts showing a
reasonable and good faith attempt at an informal resolution of each issue presented by the
motion.” His letters to Ms. Tracy Egoscue and Ms. Carol A.Z. Boyd states that they are
“meet and confer” letters and they explain his belief that discovery is appropriate in that their
clients seek post judgment orders to change the status quo, through the approval of the Safe

Yield Reset Agreement, and that Section 2024.050 of the Code of Civil Procedure cannot be

interpreted so narrowly as to deny discovery in this a substantial post-judgment dispute. Ms.
Tracy Egoscue and Ms, Carol A.Z. Boyd sent letters to Mr. Fierro, which rejected his request
and stated the basis of their opinions. The fact that the Parties disagreed is not proof of a lack
of good faith.
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2. The AP Opposition Misinterprets Section 2024.050(b) of the Code of Civil
Procedure

The AP objects under 2024.050(b); but its objection misinterprets this subsection as
containing criteria that must be met before a court may grant a request to conduct discovery.
This interpretation is incorrect. This subsection grants wide discretion to a court to grant or
deny a request to conduct discovery. In recognition of that discretion, this subsection requires
the court to consider all relevant matters including the four enumerated ones. The four
enumerated matters are not a set of conditions that must be met before the court may grant a
request to conduct discovery. They do not condition the court’s discretion. They are a part of
the court’s broad discretion to grant or deny a request to conduct discovery.

On the first enumerated matter about the “necessity and reasons for the discovery”
Chino has explained why it seeks discovery. (Motion, 5:14-6:25; Gutierrez decl. in support of
motion, paras. 13-15.) The AP Opposition does not address those reasons nor denies that it
does not have information that related to those issues. Instead, it criticizes the written
discovery Chino sent to the parties as being proof that discovery is unnecessary, because one
request for admissions asked the parties to authenticate Watermaster’s Assessment Package
and that the document is in the “public domain.” It would be true that this particular
discovery request is not necessary if the Parties had admitted to its authenticity or if the AP
Opposition had admitted to it. Since they have not, the question remains about whether the
Parties acknowledge that the Assessment Package defines Chino’s rights to the waters of the
Chino Basin under the Judgment. This point of opposition supports Chino’s need and reason
to conduct discovery.

On the second enumerated matter about the “diligence or lack of diligence of the party
seeking discovery,” Chino has demonstrated diligence by seeking formal discovery from the
Parties prior to the filing of Watermaster’s Motion. In addition, the Coutt was aware that
Chino was about to file an Ex Parte Motion to Hear its Discovery Motion, Nevertheless, the
AP argues that Chino has not been diligent, because Chino has had adequate time and access

to Watermaster’s documents to prepare its defense. This argument, however, is inapposite for
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two reasons. First, having access to documents is unrelated to a lack of diligence in seeking
an order to conduct discovery. Second, the AP assumes to know what documents exist, their
relevance to Chino’s position, their admissibility and whether they are subject to the privilege
under the Facilitation and Non-Disclosure Agreement (FANDA).

Next, the AP accuses Chino’s counsel of having “made a strategic decision to attempt
to discover and present evidence of specious and speculative claims after final negotiations
have been completed.” This argument is unrelated to any lack of diligence as it speculates
about the quality of evidence that Chino may offer. The argument assumes to know what
evidence Chino would present and further assumes that such evidence would be “specious
and speculative” which is a rather pejorative opinion. Further, it implies that Chino should be
satisfied with “negotiations” by others Parties, which culminated in an agreement to their
liking to take Chino’s water rights, and that Chino has no right to oppose their agreement by
secking to obtain and offer evidence in opposition. Finally, it relies on Coftini v. Enloe
Medical Center (2014) 226 C.A.4™ 401 to compare Chino to the plaintiff in that case; but it is
inapposite. That case involved a plaintiff in a negligence action who failed to disclose his
expert witnesses when required and who noticed depositions that he did not take. Instead, he
made a motion to disqualify opposing counsel rather than disclose his expert witnesses.
Thereafter, he sought to reopen discovery but his request was denied. In Cottini, the plaintiff
had an opportunity to conduct discovery on his lawsuit. Here, Chino has had no opportunity
to conduct discovery on the Motion brought by Watermaster; and the parties have refused to
allow discovery without first obtaining a court order.

In addition, the AP argues that discovery is not necessary because Chino has all of the
documents and information on the Safe Yield reset and implies that such information meets
Chino’s needs. (AP Opposition, 6:15-28) The AP does not explain what information Chino
has and how that information is related to the issues Chino has outlined in its Motion.
Instead, the AP has made a series of assumptions. One is that “all non-confidential materials
generated during the mediation process have been submitted to the Court.” (AP Opposition,
6:21-22.)
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The AP also claims that allowing discovery will delay the hearing on Watermaster’s
Motion seeking approval of the SYRA. However, Watermaster did not file its motion until
October 23, 2015 and it is set for hearing on February 26, 2016.

What the AP argues is expediency over fairness. As discussed in Chino’s Reply to
Watermaster’s Opposition, due pfocess demands discovery here. That argument is not
repeated here in the interest of brevity.

111,
CONCLUSION

Watermaster seeks to take away Chino’s water rights for the benefit of the Parties to
the Judgment including the AP. Fairness entitles Chino to challenge the evidence in support
of the SYRA. The only way to allow Chino to do so is to permit it to pursue the discovery on
the issues outlined in its motion.

Chino respectfully asks the Court to permit that discovery.
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Dated: February 1, 2016 GUTIERI

L]

TG
Arturo N. F% .
Attorneys| for Defehdant, City of Chino
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CHINO BASIN WATERMASTER
Case No. RCV 51010
Chino Basin Municipal Water District v. The City of Chino

PROOF OF SERVICE

| declare that:

| am employed in the County of San Bernardino, California. | am over the age of 18 years and not a party
to the within action. My business address is Chino Basin Watermaster, 2641 San Bernardino Road,
Rancho Cucamonga, California 91730; telephone (909) 484-3888.

IX |
I
I,

—

5

On February 1, 2016 | served the following:

CITY OF CHINO'S REPLY TO OVERLYING (AGRICULTURAL) POOL'S OPPOSITION TO CITY
OF CHINO'S MOT!ON TO PERMIT CHINO TO CONDUCT DISCOVERY

BY MAIL: in said cause, by placing a true copy thereof enclosed with postage thereon fully
prepaid, for delivery by United States Postal Service mail at Rancho Cucamonga, California,
addresses as follows:

See attached service list: Mailing List 1

BY PERSONAL SERVICE: | caused such envelope to he delivered by hand to the addressee.

BY FACSIMILE: | transmitted said document by fax transmission from (909) 484-3890 fo the fax
number(s} indicated. The transmission was reported as complete on the transmission report,
which was properly issued by the transmitting fax machine.

BY ELECTRONIC MAIL: | transmitted notice of availability of electronic documents by electronic
transmission to the email address indicated. The transmission was reported as complete on the
transmission report, which was properly issued by the fransmitting electronic mail device.

| declare under penalty of perjury under the laws of the State of California that the above is true and

correct.

Executed on February 1, 2016 in Rancho Cucamonga, California.

By: Janire Wilson
Chino Basin Watermaster
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melanie_otero@ci.pomona.ca.us
mwalker@dpw.shcounty.gov
michael.adler@memcnet.net
MCamacho@pacificaservices.com
mthornton@tkeengineering.com
MFife@bhfs.com
michael.thompson@cdcr.ca.gov
msigsbee@ci.ontario.ca.us
mheredia@chinohills.org
TobyMoore@gswater.com
nmajaj@chinchills.org
n8deboom@gmail.com
ngupta@ieua.org
Noah.goldenkrasner@doj.ca.gov
PSharp@chinohitls.org
pwilson@bhfs.com
panderson@niagarawater.com
pjett@spacecenterinc.com
paul.deutsch@amec.com
farmwalchteco@aol.com
farmerhofer@aol.com
pleon@ci.ontario.ca.us
paula_lantz@ci.pomona.ca.us
peggy@wvwd.org
Palexander-kelley@cc.sbcounty.gov
rpetehall@gmail.com
peterhettinga@yahoo.com
PKavounas@chwm.org
progers@chinohills.org
R.Avila@MPGLAW.com
ramsey.haddad@californiasteel.com
randall. mcalister@ge.com
raul_garibay@ct.pomona.ca.us
rwilkings@autoclubspeedway.com
Rene_Salas@ci.pomona.ca.us
Richard.Darnell@nrgenergy.com
rhansen@tvmwd.com

Richard. Rees@amec.com
rzapien@cbwm.org
rpro@cityofchino.org
robert.t.van@gmail.com
RHawkins@earthlink.net
reraig@jesd.us
robertadeloach1@gmail.com
rmessinger@cc.sbcounty.gov
robneu1@yahoco.com
rtock@josd.us
rwagner@wbecorp.com
rmatta@fontana.org
roger.florio@ge.com
roger_han@praxair.com
ronc@mbakerintl.com



Ron LaBrucherie, Jr.

Rosemary Hoerning
Ryan Shaw
Sandra S. Rose
Sarah Kerr
Sarah Schneider
Scoftt Burton
Scott Runyan
Scott Slater
Shaun Sfone
Sheri Rojo
Sonya Barber
Sonya Bloodworth
Sophie Akins
Stella Gasca
Stephanie Riley
Steve Nix

Steve Riboli
Steven J. Elie
Steven J. Elie
Suki Chhokar
Sylvie Lee

Tara Rolfe, PG
Taya Victorino
Teri Layton
Terry Catlin
Todd Corbin
Todd Minten
Tom Crowley
Tom Cruikshank
Tom Harder
Tom Haughey
Tom O'Neill
Tom Thomas
Toni Medel
Tracy Tracy

Van Jew

Vicki Hahn
Vicky Rodriguez
W. C. "Bill" Kruger
Willian Urena

ronL.aBrucherie@gmail.com
rhoerning@ci.upland.ca.us
rshaw@ci.ontaric.ca.us
directorrose@mvwd.org
skerr@ci.ontario.ca.us
sarah.schneider@amec.com
sburton@ci.ontario.ca.us
srunyan@cc.sbcounty.gov
sslater@bhfs.com
sstone@ieua.org
smrojo@aol.com
sbarber@ci.upland.ca.us
sbhicodworth@wmwd.com
Sophie.Akins@cc.sbcounty.gov
sgasca@ci.ontario.ca.us
sriley@ieua.org
snix@chinohilis.org
steve.riboli@sanantoniowinery.com
selie@ieua.org
s.elie@mpglaw.com
schhokar@sdcwa.org
slee@ieua.org
TRolfe@weiwater.com
tayav@cvwdwater.com
tayton@sawaterco.com
ticatiin@wfajpa.org
tcorbin@jcsd.us
tminten@chinodesaiter.org
terowtey@wvwd.org
tcruikshank@spacecenterinc.com
tharder@thomashardercompany.com
tom@haugheyinsurance.com
toneill@ci.ontaric.ca.us
tthomas@insuranceinc.com
mmedel@rbf.com
ttracy@mvwd.org
view@mvwd.org
vhahn@tvmwd.com
vrodrigu@ci.ontario.ca.us
citycouncil@chinohills.org
WURENA@ANGELICA.COM




