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REGARDING 2015 SAFE YIELD RESET
AGREEMENT, AMENDMENT OF
RESTATED JUDGMENT, PARAGRAPH 6

[Filed concurrently with Objections to
Declaration of Mark Wildermuth and Proposed
Order, Objections to Declaration of Peter
Kavounas and Proposed Order, Declaration of
David G. Crosley and Declaration of Robert
Shibatani]

February 26, 2016
1:30 p.m.
Dept.: R6

(FEE- EXEMPT PURSUANT TO GOVERNMENT
CODLE § 6103)

TO: THE COURT, PARTIES AND ATTORNEYS OF RECORD
The City of Chino (“CHINO”) submits this Opposition to the Motion by Watermaster

dated October 23, 2015 (“Motion”) that seeks court findings and orders directing Watermaster
to implement the 2015 Safe Yield and Reset Agreement (*“SYRA”). This Opposition is filed

concurrently with Objections to the Evidence contained in the Motion and the Declarations of

David G. Crosley and Robert Shibatani.
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MEMORANDUM OF POINTS AND AUTHORITIES
L _
SUMMARY OF ARGUMENT
The Motion states that the Parties behind the 2015 Safe Yield and Reset Agreement

(SYRA) seek to re-allocate the Basin Safe Yield to reduce their obligation to pay the cost to
replenish the water produced by the Desalters, even though they had agreed to do so in the
Peace Agreements. They attempt to disguise their goal by calling it an “accounting of the
recharge of the Basin” - their code for re-allocating the Basin Safe Yield.

The City of Chino (“CHINO) opposes the Motion, because the SYRA would deprive
CHINO of iis rights to receive and use the waters of the Chino Basin as it has done for the
past 38 years and because the SYRA would impose tremendously adverse impacts on CHINO
and its residents, The Jurupa Community Services District (JCSD) is similarly impacted.

CHINO summarizes its grounds for opposing the Motion as follows:

1. The Court cannot order Watermaster to implement the SYRA because it would

constitute an illegal redefinition of CHINO’S water rights under the Judgment.

2. The Court cannot order Watermaster to implement the SYRA because the Parties

are collaterally estopped from re-litigating the allocation of Chino Basin waters,

3. The Court cannot order Watermaster to implement the SYRA because it lacks

jurisdiction to reallocate the waters of the Chino Basin.

4, The Court cannot modify its prior orders because Watermaster has failed to prove a

change in the circumstances that gave rise to the prior orders.

5. The Court should reject the SYRA as it is not an agreement of the Parties.

6. The Court should reject the SYRA as the Parties are equitably estopped from

avoiding the obligation of the Peace Agreements while retaining the benefits.

7. The Court should reject the SYRA because the Public Entity Parties and

Watermaster have not complied with the California Environmental Quality Act.

8. The Court should reject the SYRA because the Public Entity Parties have not

complied with Atticle I, Section 19 of the California Constitution.
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The Motion also asks the Court to reduce the Basin’s Historic Safe Yield from its
140,000 value. CHINO opposes the reduction on the following grounds:

1. The method used to “evaluate” Safe Yield deviates from the Judgment’s Expansive

Safe Yield Standard.
2. The data provided fails to support a reduction of the Basin Safe Yield value.
3. Good water policy requires retaining the Historic Basin Safe Yield.
1.
INTRODUCTION

The SYRA is an attempt by certain Parties to the Judgment to reduce their obligation to
pay for the water needed to replenish the water that is produced by the Desalters, which they
agreed to pay for when they signed the Peace Agreements as their contribution toward the
financing of the desalters and in consideration of general and specific benefits they received
and will continue receiving — and which Watermaster was ordered to enforce.

The SYRA seeks to accomplish its purpose through a series of reallocations of Basin
water — contrary to the Judgment and the Peace Agreements. It starts with a taking of Basin
Safe Yield water in an amount equal to fifty percent (50%) of the annual amount of water
produced by the Desalters - up to 20,000 acre-feet per year (AFY) — that triggers a taking of a
like amount of water from the Unproduced Agricultural Pool Water. These reallocations will
deplete the amount of the Unproduced Agricultural Pool Water from which CHINO and
JCSD are entitled to receive to satisfy their Land Use Conversion Claims. Based upon the
2014 production year, CHINO will experience a loss of 3,405 AFY for fifteen (15) years that
totals 51,075 acre-feet. JCSD will experience a loss of 5,125 AFY for fifteen (15) years that
totals 76,875 acre-feet.

In addition, the SYRA seeks to accomplish its purpose by the creation of a “storage
reserve” through the imposition of a prohibition on the use or sale of 130,000 acre-feet of
water held only in the Carry-Over storage accounts of the appropriators — contrary to the
Judgment. Furthermore, the allocations to the storage reserve are inequitable among the
appropriators. First, the SYRA exempts the water held in the appropriators’ Supplement
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Water storage accounts. Second, the SYRA takes water from the appropriators” Carry-Over
storage accounts and the allocations from those accounts are based upon the relative amount |
of water held in storage on July 1, 2015. Therefore, CHINO, with the largest amount of
Carry-Over water in storage — namely 65,508 acre feet — would be required to contribute the
most water to the storage reserve. Because CHINO has 28% of all watet held in Carry-Over
storage accounts, CHINO would be required to contribute 28% of the 130,000 acre feet
storage reserve or 36,400 acre feet of water. That huge contribution represents 57% of
CHINO’S Carry-Over water held in storage! No other appropriator is required {o coniribute
as much in total water or as much as a percentage of its total water in storage. A majority of
appropriators are willing to accept the prohibition in exchange for the Agricultural Pool’s
support of their scheme.

Therefore, the total impaot‘ of the SYRA on CHINO is 87,832 acre-feet. At the
current price of $515 per acre foot, the value of this loss in money is $45,233,480.

Finally, the SYRA also seeks to reduce the Basin’s historic Safe Yield from 140,000 to
135,000 AFY through a method of determining the Safe Yield that deviates from the
Judgment’s Safe Yield Standard; and the Motion fails to provide adequate support for the
proposed reduction of the historic Basin Safe Yield.

This 5,000 AFY reduction of the Basin Safe Yield also would further reduce the
Operating Safe Yield, which triggers another depletion of the Unproduced Agricultural Pool
Water, reaching a total depletion of 25,000 AFY under the SYRA.

The factual and legal basis of CHINO’s opposition is set forth below.

I
FACTUAL BACKGROUND

A.  The Judgment Provides an Expansive Basin Safe Yield Standard

The purpose of the Safe Yield is to be a standard that allows for the maximum
utilization of the waters of the Chino Basin for all those of us who have rights to it and who
depend upon it. The Safe Yield is an aide to this greater purpose. As Paragraph 39 of the
Judgment states:
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The Purpose of these provisions is to establish a legal and practical means for

making the maximum reasonable beneficial use of the waters of the Chino Basin
by providing the optimum economic, long-term conjunctive utilization of surface

waters, ground waters and supplemental water (g mee! the requirements of water

users having rights in or dependent upon the Chino Basin.

To this end, the Basin’s Safe Yield standard was defined expansively with the purpose
of achieving the production of the maximum amount of water for the benefit of those within
the Chino Basin, Paragraph 4 (x) is a directive:

Safe Yield — The long-term average annual quantity of groundwater . . . which

can be produced from the basin under cultural conditions of a particular year

without causing an undesirable result.

It is a soul that inspires the maximum production of the Basin’s water with a barometer
for undesirable results. Tt is an aid to the great purpose of the Judgment — to bless us with the
water we need.

Due to its importance, the Judgment reposes sole authority to set the Basin Safe Yield
on the Court. It is a non-delegable authority and discretion. [Judgment, Paragraph 15(a).]

In his July 13, 2000 Order, Judge Gunn recognized this purpose of the Judgment
(“2000 Court Order”). (Page 1, Lines 1-6.) It also states that the Court’s motivation for the
OBMP was the quality of the water in the Basin. (Page 1, Lines 13-21.) The Court does not
order a re-determination of the Basin’s Historic Safe Yield value. It does not even mention
the Safe Yield. Then, the Court issued this Order: “Watermaster shall proceed in a manner
consistent with the Peace Agreement and the OBMP Implementation Plan.”

The OBMP only provides for an assessment of the Basin’s Safe Yield and the updating
and application of agricultural production data — nothing more.

Program Element 9 of the OBMP Implementation provides for the “safe yield and loss
rate to be assessed every ten years starting in year 2010/14" and that the “fen-year period of
2000/01 to 2009/10 will be used to compute the safe yield.” The period of 2000/01 to 2009/10
was selected “because it will contain accurate production data and groundwater level data”
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because “Watermaster does not have accurate production data from agricultural producers.”
(OBMP Page 44-45).

It is interesting to note that certain Parties and even Watermaster staffl have interpreted
these scant provisions of the OBMP to mean that the Court order mandates a change of the
Basin’s Historic Safe Yield value of 140,000 acre feet per year. Clearly, it does not.

Furthermore, Program Element 9 does not authorize a deviation from the purpose and
meaning of the Basin’s expansive Safe Yield standard. It does not exclude the use of any
other type of data or any data before or after the 2000/01 to 2009/10 period. While it states
that a numerical model will be required, it does not relinquish the determination of the Basin’s
Safe Yield to a mathematical model that attempts to simulate certain physical phenomenon of
the Chino Groundwater Basin only. It does not exclude the use of future precipitation data. It
does not direct us to ignore the globe’s shifting climates.

Although the Physical Solution was initially designed to address the uncontrolled
production of water from the Basin prior to 1977, it was never intended to proscribe the use of
Basin Water for the future — especially with the acknowledgement of the shift in land uses and
the area’s growth. Clearly, Paragraph 39 and the definition of the Basin’s Safe Yield
demonstrate the true purpose of the Judgment. The time is here to rethink how we apply the
Judgment’s expansive Safe Yield standard.

B. The Judgement Declares the Rights of the Parties to Use the Waters of the

Chino Basin and Establishes a Physical Solution

In 1977, some 1200 parties stipulated to the Judgment herein. On January 27, 1978,
the court adopted the Stipulation as the Judgment herein. (December 19, 1977 Hearing
Transcripts, Page 68.)

The Judgment declares the rights of the Parties to use the water of the Chino Basin;
and it adopts and imposes a Physical Solution for the Parties’ use of the waters of the Chino
Basin by finding that the Physical Solution complies with the reasonable and beneficial use
mandate of Section 2 of Article X of the California Constitution. The Physical Solution
provides that the Parties having rights in the Chino Basin may make “the maximum
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reasonable beneficial use of the waters of the Chino Basin” {o meet their requirements
pursuant to the Judgment’s water allocation provisions and subject to the requirement to
replenish basin water produced by an overlying pool in excess of its share of the Basin Safe
Yield or the Operating Safe Yield in the case of the Appropriative Pool. Judgment, {939, 42
and 44.

As explained in City of Santa Maria v. Adam (2012) 211 Cal App.4th. 266, 288, the
phrase Physical Solution “is used in water-rights cases to describe an agreed upon or
judicially imposed resolution of conflicting claims in a manner that advances the
constitutional rule of reasonable beneficial use of the state's water supply.”

Indeed, the purpose of Section 2 of Article X “was fo ensure that the state’s water
resources would be available for the constantly increasing needs of all of its people.” Central
and West Basin Water Replenishment District v. Southern California Water Co. (2003) 109
Cal App.4th 891, 904. As such, Section 2 of Article X “is applicable to the settlement of all
water controversies.” Miller & Lux v. San Joaquin L. & P. Corp (1937) 8 Cal.2d 427, 435.

As Part of the Physical Solution, the Judgment set the Basin Safe Yield at 140,000 acre
feet per year and refained jurisdiction in the Court to redetermine it under Paragraphs 6, 15(a)
and 1(x), The Judgment allocates the Basin Safe Yield to the Overlying Agricultural Pool, the
Overlying Non-Agricultural Pool and the Appropriative Pool by fixed amounis to the first two
pools and the remaining amount to the Appropriative Pool subject to changes in the Safe
Yield. Judgment, 944.

Under Article II of the Judgment entitled DECLARATION OF RIGHTS, Part B
entitled WATER RIGHTS IN SAFE YIELD declares the water rights of the Apptropriators.
Specifically, Paragraph 9 entitled “Appropriative Rights™ declares as follows:

The parties listed in FExhibit “E” are the owners of appropriative rights,

including rights by prescription, in the unadjusted amounts therein set forth, and

by reason thereof are entitled under the Physical Solution to share in the

remaining Safe Yield, afler satisfaction of overlying rights and rights of the State

of California, and in the Operating Safe Yield in the Chino Basin, in the annual
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shares set forth in Exhibit “E”.

Exhibit “E” to the Judgment lists the appropriators and each appropriator’s share of the
Operating Safe Yield as an absolute amount and as a percentage of the Operating Safe Yield.

The declaration. of rights in Paragraph 9 means that CHINO, as an appropriator, is
entitled to (i) its share of the Operating Safe Yield and (ii) its share of the Safe Yield that
remains after the overlying rights of the Agricultural Pool and the State of California have
been satisfied. When the Agricultural Pool fails to produce all of its Basin Safe Yield
allocated under Paragraph 44, that unproduced portion is reallocated to the Appropriative
Pool. Section 10 of Exhibit “H” to the Judgment requires any Unproduced Agricultural Pool
Water to be allocated to the members of the Appropriative Pool - first to satisfy the Land Use
Conversion claims of its members. In other words, CHINO is entitled to its allocated share of
the Operating Safe Yield and its share of the Unproduced Agricultural Pool Water.

But, there is more. Paragraph 9 of the Judgment also declares:

(@) Loss of Priorities. . . in light of the complexity of determining appropriative

priovities and (he need for conserving and making maximupn beneficial use of the

waler resources of the State, each and all of the parties listed in Exhibit "E” are

estopped and barred from asserting special priorities or preferences, inter se.

All of said appropriative rights are accordingly deemed and considered of equal

priority.” (Emphasis added).

This further declaration of rights of each appropriator as among other appropriators
means that the Judgment’s allocation of Safe Yield constitutes both a determination of the
appropriators’ “beneficial use” of the waters of the Chino Basin and each appropriator’s right
to its portion of the Safe Yield under the Judgment free from claims of other appropriators.

The forgoing explanation of the rights of an appropriator as among other appropriators
is supported by the Transcripts of the December 19, 1977 hearing on the Stipulated Judgment
in the dialogue between Judge Weiner and Attorney Don Stark:

I. Attorney Stark explained the basis of the determination of appropriative rights: “Now,
what this formula comes down to is that in a vather complex sense the parties have
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come to agreement on methods by which each of these three segments of producers are
willing to repay the cost of their over-production. First the way in which they
allocated between the pools and then how they allocated within each pool. The

determination of rieht as to the appropriative pool is, we believe, first of all, it is a

stipudated determination . . . Transcripts, 74:9-17.

. Attorney Stark explained the basis of the equal priority of the rights among the

appropriators: “The problem simply on its face was so complex that the parties in that

pool stivulated that all of their _appropriative _rights were o_f' equal priority.”

Transcripts, Page 75:8-16.

. Attorney Stark also explained that the unproduced agricultural water was allocated to

the Appropriative Pool: “the majority feeling in the pool is the trend will be in the
opposite direction and in fact there are provisions in the appropriative pool lo deal
with this: that is, where agriculture gets under 82,000 and they leave waler in the
ground so to speak. Where does that water go? Who gets to produce it? And it goes
fo the appropriative pool and the appropriative pool itself has got a very elaborate
provision as to how that’s going to be divided up if it happens.” Transcripts, 79:1-9.

Furthermore, the Plaintiffs Post Trial Memorandum filed on July 12, 1968 “to assist

the Court in such continuing jurisdiction™ was submitted about the “nature of the action and

the principle characteristics of the Judgment™:

3. Appropriative_Rights. The twenty-two parties in the “Appropriative Pool”

have rights which are appropriative and prescriptive in nature.  Under
adjudication of such rights to ground water each would have had differing
priorities and quantities. The complexity of such determination was avoided by
resorting to principles of mutual prescription in the Judgment. Thus, all of the

parties who are appropriators have been adiudeed that their rights have equal

Driority.
7. Unallocated Safe Yield 1t is contemplated that over a long period of years,

agricultural production may well fall substantially below the aggregate amount
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of the Safe Yield right allocated to the pool. That Safe Yield right will remain
available for agricultural use, but in a given year or a series of years there may
be a substantial amount of the Safe Yield water which is not pumped by the

Overlying Agricultural Pool parties. The Judgment_adopts a_formula for

allocating that unpumped water among the members of the Appropriative Pool

by first, veplacing any reduction in the Safe Yield (the full impact of which falls

on the Appropriative Pool), and lhen recognize the conversion of agricultural

land to municipal and domestic purposes.

It also is important to recognize that the Judgment withholds jurisdiction from the
Court to order a re-allocation of Basin Safe Yield between the Pools and among members of
the Appropriative Pool different from the allocations declared by the Judgment. Paragraph
15(c) of the Judgment states that the court lacks jurisdiction on matters pertaining to the “The
determination of specific quantitative rights and shaves in the declared Safe Yield or
Operating Safe Yield herein declared in Exhibits “D” and “E”. The language of this
exclusion of jurisdiction is broad and encompasses all of the quantitative rights and shares to
the Operating Safe Yield and the Safe Yield of the members of the Appropriative Pool. The
language of exclusion overlaps with Paragraph 9,7which provides for the allocation of Basin
Safe Yield and Operating Safe Yield to and among the members of the Appropriative Pool
and prohibits any special priorities or preferences among the appropriators. This is what the
Parties to the stipulation infended as explained by Attorney Stark - otherwise they would not
have added Paragraph 15(c).

Lastly, appropriators have the right to store their unused water for future use or sale.
Judgment, Exhibit H, Sections 12 and 13; Watermaster Rule 1.1(0). Section 12 of Exhibit H
states: “dny appropriator who produces less thon his assigned share of Operating Safe Yield
may carry such unexercised right forward for exercise in subsequent years.” Section 13 of
Exhibit H also states: “Appropriative rights, and corrvesponding shares of Operating Safe
Yield may be assigned or may be leased or licensed to another appropriator for exercise in a
given year.” -
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Because these provisions of the Judgment declare the rights of the appropriators to the
use of the waters of the Chino Basin as the beneficial use of said waters, they are significant
here in prohibiting re-allocations of the Basin Safe Yield for uses other than those so
declared. Specifically, they prohibit the taking of Basin Safe Yield to offset the Basin water
produced by the Desalters, They also prohibit the taking, or the imposition of restrictions on
the use of Basin water held in storage by an appropriatot.

C. The OBMP, Peace Agreements, Watermaster Resolutions amd Court
Orders Require Watermaster and the Parties to Support the Desalters and
to Pay to Replenish the Water Produced by the Desalters

On July 13, 2000, Judge Gunn ordered Watermaster to “adopt the goals and plans of
the Phase I Report and implement them through the Implementation Plan” and “proceed in a
manner consistent with the Peace Agreement and the OBMP Implementation Plan” (hereafter
the “2000 Court Order”). As part of the 2000 Court Order, Judge Gunn made findings that
Watermaster and the Parties to the Peace Agreement committed to carry out the elements of
the OBMP in accordance with the Peace Agreement and that Watermaster’s support and
approval of the Peace Agreement is in furtherance of the Physical Solution in the Judgment
and of Article X, Section 2 of the California Constitution. (2000 Court Order, Page 4). Prior
thereto, Watermaster had adopted Resolution 2000-05 on June 29, 2000 resolving “that it will
proceed in accordance with the OBMP Implementation Plan and the Peace Agreement” and
requesting an order to implement them. (2000 Court Order, Page 3).

Program Element 3 of the OBMP Implementation Plan provides for an increase of
water production “in the southern part of the Basin to maintain safe yield” and commits
Watermaster to exercise its best efforts to “Start expansion of the Chino I Desalter and the
construction of the Chino Il Desalter.” (OBMP Page 23-25).

Article VII of the Peace Agreement also describes a plan for the design, construction
and ownership of the Desalters by other public entities. Section 7.1 states “The OBMP
requires construction and operation of Desalters.” Section 7.5 requires replenishment water
for the Desalters and lists four exclusive sources of water in order of priority for that purpose.
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The fourth source is the purchase of replenishment water by Watermaster and the levying of
assessments on the Parties to the Agreement to pay for the replenishment water. The Peace
Agreement excludes Basin Safe Yicld as a source to offset Desalter produced water unless a
Party contributes a Share of its Safe Yield in lieu of making payments.

The 2000 Court Order is the Court’s direclion to Watermaster to requite the Parties to
pay for the cost of the replenishment water.

On December 21, 2007, Judge Gunn made this order: “Watermaster's adoption of
Resolution 07-05 is approved and Watermaster shall proceed in accordance with the terms of
the resolution and documents attached thereto.” (hereafter the “2007 Court Order”). The
2007 Court Order is the direction Watermaster requested in Resolution 07-05 that reads as
follows: “12. The Peace Il measures collectively consist of . . . (d) Watermasier’s approval of
and further agreement to act in accordance with the Peace Il Agreement, including the
provisions related to Future Desallers . . . upon a further order of the Court directing
Watermaster to proceed in accordance with its terms.” Moreover, the Parties acknowledged
Watermaster’s obligation to implement the Peace II Agreement Measures in Article IV,
Paragraph 4.2 of the Peace II Agreement, which reads: “No Party to this Agreement shall
oppose Watermaster’s adoption of Resolution 07-05 and implementation of the Peace II
Measures .. .”

The Peace II Agreement is important because it follows and amplifies the method of
providing replenishment water for the Desalters established in the Peace Agreement. The
Peace 1T Agreement adds sources of water to offset the Desalter production and specifies how
assessments to pay for replenishment water for the Desalter production are to be imposed on
members of the Appropriative Pool and the Overlying Non-Agricultaral Pool.

It is equally important to recognize that the Peace I Agreement did not add Basin Safe
Yield as a source to offset the water produced by the Desalters unless a Party confributes a
share of its Safe Yield in lieu of making payments. In fact, Paragraph 6.1 of Peace 11
Agreement reconfirms the Desalter water replenishment provisions of the Peace Agreement,

which reads:
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The Parties acknowledge that the hierarchy for providing Replenishment Water

for the Desaliers is set forth in Article 7, paragraph 7.5 of the Peace Agreement,

and that this section controls the sources of water that will be offered to offset

Desalter Production.

Similarly, Paragraph 6.2 of the Peace Il Agreement reads:

To facilitate Hydraulic Control through Basin Re-Operation, in accordance with

the 2007 Supplement to the OBMP Implementation Plan and the amended

Exhibits G and 1 to the Judgment, additional sources of water will be made

available for purposes of Desalter production and thereby some or all of the

replenishment obligation. With these available sources, the Replenishment

Obligation attributable to Desalter production in any year will be determined by

Watermaster as follows:

Paragraph 6.2(a) then directs Watermaster to calculate the amount of the Desalter
production in the preceding year and apply credits against that production from the listed
water sources. Paragraph 6.2(b) next restates the authorization to Watermaster to impose
assessments on members of the Overlying Non-Agricultural Pool and the Appropriative Pool
to meet the remaining Replenishment obligation.

The 2007 Court Order is the direction to Watermaster to implement the foregoing
provisions of Peace 11 Agreement.

Finally, it is most important to recognize that the Peace Agreement and the Peace II
Agreement provide great benefits to the members of each Pool, as well as very specific and
substantial benefits to members of the three Pools that would not have been realized without
the Peace Agreements, It is even more important to recognize that the Parties to the SYRA do
not propose to give back these great benefits but they do propose to avoid one half of their
obligation to pay for water to replenish the water produced by the Desalters at the expense of
CHINO and JCSD.

Under the Peace Agreements and the OBMP, all of the Parties to the Judgment receive
the benefits from a stable Safe Yield, the desalting of Basin Water and the achievement of
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Hydraulic Control through the construction and operation of the desalters. As a result of the
Desalters, the Parties have benefited from the preservation of the Safe Yield, the reduction of
the loss of Basin Water to the Santa Ana River to a negligible quantity and the improved
quality of wafer leaving the Chino Basin and flowing downstream. All of these benefits have
been realized by the programs and requirements of the OBMP and the Peace Agreements —
many of which have not been financed by the Parties and others that have been financed by
some Parties such as the members of the Chino Basin Desalter Authority (Chino, Chino Hills,
JCSD, Norco, Ontario, SARWC and Western Municipal Water District).

Through the Peace Agreements, the Members of the Overlying Agricultural Pool have
been relieved of their obligation to pay assessments for the cost of Watermaster’s operations.
(Paragraphs 5.4(a), Peace Agreement). These same members including the State of California
were given the right to enter into “voluntary agreements” that allow them to avoid the costs of
producing water from their own wells. (Paragraph 5.3(h)(i), Peace Agreement). The
members of the Overlying Non-Agricultural Pool have received the right to sell their surplus
water to each other or Watermaster (Paragraph 4.4(a-b), Peace Agreement) and to
Watermaster (Paragraph 3.1(a)(v), Peace II Agreement). In fact, these new benefits were the
subject of an action between the appropriators and the Overlying Non-Agricultural Pool in
which the Overlying Non-Agricultural Pool prevailed on appeal.

Similarly, the members of the Appropriative Pool have received the right to participate
in annual allocations of the Unproduced Agricultural Pool Water instead of every five years
called “Early Transfers” (Paragraph 5.3(f-g), Peace Agreement) and the right to an equal
priority of Barly Transfers with Land Use Conversion Claims, which have a higher priority
under the Judgment, in order to maximize the amount of their Early Transfer water to the
appropriators that do not have Land Use Conversion Claims. (Paragraph 3.1(a)(i) and
Attachment “F”, Peace I Agreement).

It is necessary to remember that these great benefits to the Parties and the Chino Basin
have been realized through the Peace Agreements; but the SYRA does not propose to give
back any of them. It is also important to remember that with the benefits come the obligations
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including the obligation of the Parties to pay their share of the costs to replenish the water
produced by the Desalters, which they all agreed to pay when they entered into the Peace
Agreements.

D.  Chino’s Perpetual Allocations of Basin Water Pursuant to the Judgment

Every year, Watermaster allocates the Basin Safe Yield to each Party to the Judgment
according to its rights as declared in the Judgment by designating the amount of Basin Safe
Yield, in acre feet, allocated to each Party for its use in that year. Each Party chooses whether
to use the water, sell the water or store the water for future use or sale.

As to the members of the Appropriative Pool, Watermaster’s allocations include each
member’s share of the Operating Safe Yield (OSY) based on its percentage of the Opcrating
Safe Yield, each member’s share of the Unproduced Agricultural Pool Water for Land Use
Conversion Claims (ILUC) and each member’s share of the Unproduced Agricultural Pool
Water for Early Transfers (ET). [Judgment, Paragraph 9, Exhibit E and Exhibit H, Section
10].

The Watermaster also confirms each appropriator’s Carry-Over Water for the year and
its total Carry-Over Water held in storage. [Judgment, Exhibit H, Sections 12 and 13;
Watermaster Rule 1.1(0)].

On November 25, 2014, the Watermaster Board allocated the Basin Safe Yield to each
Party to the Judgment and confirmed the amount of water in each party’s storage accounts.
The specific allocations were presented to the Watermaster Board as Agenda Item LA
entitled “Chino Basin Watermaster 2014/15 Assessment Package” that the Watermaster
Board approved on that date (the “Assessment Package”).

Watermaster’s allocation to CHINO for that year is summarized as follows:

The Year’s Share of OSY: 4,034 acre feet.

The Year’s Share of LUC: 7,623 acre feet reduced to 6,355 acre feet.
The Year’s Share of ET: 2,413 acre feet reduced to 2,011 acre feet.
The Year’s total allocation: 12,402 acre feet.
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Watermaster’s confirmation of CHINO’S Carry-Over water is summarized as follows:
The Year’s Carry Over: 12,402 acre feet.
Total Stored Carry Over: 65,507 acre feet.
(Crosley Declaration, Paragraphs 5, 12).

On July 2, 2015, Watermaster approved CHINO’S sale of 6,500 acre feet of water
from CHINO’S Carry-Over Storage Account to the Fontana Water Company at a price of
$515.63 per acre foot totaling $3,351.595. (Crosley Declaration, §13).

The allocations of the Basin Safe Yield to the Parties to the Judgment by Watermaster
in the Assessment Package represent the best interpretation of the water allocation provistons
of the Judgment, because the aflocations were approved by the Partics and Watermaster.
Also, the meaning of the water allocation provisions of the Fudgment as applied in the
Assessment Package by the Parties and Watermaster affords the most reliable evidence of the
parties’ intentions.

IV.
THE MOTION IS UNPERSUASIVE
A.  The Request to Reduce the Historic Basin Safe Yield of 140,000 Acre Feet
Deviates from the Judgment’s Expansive Safe Yield Standard and Fails to
Provide an Adequate Explanation in Support of the Request

The SYRA proposes to reduce the historic Basin Safe Yield of 140,000 to 135,000
acre feet per year through the provisions in Articles 2, 3 and 4 and a document called the
“Reset Technical Memorandum” attached to the SYRA as Exhibit A (the “Tech Memo™).

The Motion offers the following unsupported expert opinion of Mark Wildermuth,
objected to by CHINO but, referenced here to demonstrate the inadequacies of the support for
the proposal to reduce the Basin’s Safe Yield value:

Using the 2013 Model and the methodology described in the Reset Technical

Memorandum, the Safe Yield for the 2010/2011-2019/2020 time period identified

in the OBMP Implementation Plan and Watermaster’s Rules and Regulations is

approximately 135,000 afy. (Wilderrmuth Declaration, §12.)
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While it is clear that the 2013 Model was used, the Motion fails to explain what data it
produced and how the data was used. The Motion implies that the 2013 Model provides all of
the data needed to “evaluate” the Safe Yield. Howcvef, the data produced by fhe 2013 Model
is limited to data about water levels from which the water recharged into the Basin is
calculated; but those calculations are estimates of what happens in the reality of a subsurface
physical world that is unseen. Therefore, those estimates have a range of values; and a range
of values for each of the several models within the 2013 Model. Most likely, this is the
reason Mr. Wildermuth states that the Safe Yield “is approximately 135,000 afy.”

In addition, the 2013 Model relies on past “long-term average” precipitation as though
the Judgment’s Safe Yield definition refers to precipitation. It does not. It refers to
“production.” The reality is that the 2013 Model was utilized to estimate the amount of water
that will be recharged into the Basin in future years; but it relied on past precipitation data to
do so. It did pot consider available data about future precipitation. (See Shibatani
Declaration, §§27-34.)

The 2013 Model does not produce data about the “long-term average quantity of
ground water which can be produced from the Basin.” It only produces data that estimates the
amount of water that has been recharged into the Basin in the past, which is then used to
extrapolate a future amount of recharge. (See Shibatani Declaration, §Y27-34 .)

The 2013 Model does not produce data that can be used to determine the occurrence of
any undesirable result or to connect an undesirable result to any level of production, which is
a major inadequacy of the usefulness of the 2013 Model. (See Shibatani Declaration, §{21-
26.) This is seen in the Tech Memo.

The inadequacy may explain why the Tech Memo resorts to using a “qualitative”
rather than a quantitative evaluation of the relationship between a given level of production
and a measurable undesirable result. In addition, the fact that the Tech Memo excludes a
quantitative approach from the determination of an undesirable resul means that this essential
element of the Safe Yield definition has been dismissed. Moreover, the Tech Memo assures

that it will never use an undesirable result analysis to evaluate an amount of watetr for
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production from the basin other than the amount determined by the “net recharge” method as
advocated by the Tech Memo. (See Item 5, Page 2 of SYRA Exhibit A.)

In essence, the “net recharge” methodology advocated by the Tech Memo locks out the
public from “making thé maximum reasonable beneficial use of the waters of the Chino
Basin” as envisioned by Paragraph 39 of the Judgment.

B. SYRA Paragraph 5.2(b) Contravenes the Water Allocation Provisions of
the Judgment and is Inconsistent with the Peace Agreements Because it
would Take Basin Safe Yield to Offset the Water Produced by the
Desalters and thereby Reduce the Parties’ Obligation to Replenish the
Water Produced by the Desalters

The SYRA contains two provisions that are objectionable to CHINO, because they
contravene the water allocation provisions of the Judgment by which CHINO has received
and used Basin Safe Yield for the past 38 years and because they impose fremendous adverse
impacts on CHINO, as well as JCSD. And, the SYRA acknowledges that the purpose of
these provisions is to offset the water produced by the Desalters and thereby reduce the
Parties’ obligation io pay the cost to replenish the water produced by the Desalters.

The objectionable provisions of the SYRA pertaining to CHINO’S water allocations
are Paragraphs 5.2(b) and 6.2. Beginning with SYRA Paragraph 5.2(b), it reads as follows:

For the produciion years of 2015-2030, Watermaster shall account for induced

recharge that arises from or is attributable to the Desalters as equal to fifly (50)

percent of the total Desalier Production during each applicable production year

up to a maximum of twenty-thousand (20,000} AFY of recharge. Consistent with

Paragraph 6.2(a)(iii) of Peace II Agreement, Watermaster shall deem the

induced recharge as having been produced by the Desalters. During each

applicable production year, Watermaster shall reduce Safe Yield by an amount
equal to fifty (50) percent of the total Desalter Production, up to a maximum of

20,000 AFY, and require a corresponding supplementation by the reallocation of

available unproduced Agricultural Pool’s share of the Basin's Safe Yield.
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Watermaster agrees that Paragraph 5.2(b) would operate to take the Safe Yield and re-
allocate it to offset the water produced by the Desalters. The Motion states:

Paragraph 5.2(b) contains the parties’ agreement as to the methodology for

estimation of the quantity of Desalter-Induced Recharge that . . . is allocated to

offset Desalter Production. [Motion, 16:3-3].

Paragraph 5.2(b) of the Agreement includes the parties’ agreement as o how
this quantity will be estimated (50% of the Desalter Production), and that it will
be allocated to Desalter Production and not to the Paities to the Judgment as

nart of their allocation of the Safe Yield. |Motion, 16:20-21].

Thus, SYRA Paragraph 5.2(b) contravenes the Judgment and it is inconsistent with the
Peace Agreements. SYRA Paragraph 5.2(b) contravenes the Judgment, because it takes Basin
Safe Yield for a purpose prohibited by Section 10(a) of Exhibit H, which only permits the use
of Unproduced Agricultural Pool Water to satisfy the Land Use Conversion Claims of the
appropriators - including those of CHINO and JCSD — and then the Early Transfer claims of
all appropriators. Similarly, the Peace Agreements do not provide Safe Yield as a source of
water to offset the water produced by the Desalters, unless a Parfy contributes a share of its
Safe Yield in lieu of making payments. But, SYRA Paragraph 5.2(b) would add Safe Yield
as a source for that purpose.

It is clear what SYRA Paragraph 5.2(b) would do; but its language attempts to disguise
its purpose with a veneer of plausibility. It does so by employing two fictions. The first
fiction is in its attempt to rely on Paragraph 6.2(a)(iii) of the Peace Il Agreement, which is a
provision that allows Watermaster to apply a “credit” (reduction) against the water produced
by the Desalters. Reading Paragraph 6.2(a)(iii) alone dissolves the fiction, because Paragraph
6.2(a)(iit) permits a “credit” against Desalter production only for “New Yield” - not induced
recharge. The attempt merely substitutes the term “induced recharge” for the term “New
Yield” in the Peace Agreements. SYRA Paragraph 5.2(b) does not state that Paragraph
6.2(a)(iii) of the Peace Il Agreement is made operable. If it did, there would be no need for
SYRA Paragraph 5.2(b).
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In addition, SYRA Paragraph 5.2(b) directs Watermaster to take an amount of water
equal to 50% of the Desalter Production, up to 20,000 AFY, from the Basin Safe Yield and
then supplement that reduction of the Safe Yield from the Unproduced Agricultural Pool
Water, This step employs a second fiction, which is the use of the arbitrary amount of 50% of
the Desalter production as the basis of setting the amount of Basin Safe Yield to be taken to
offset the water produced by the Desalters.

Regardless of the language of SYRA Paragraph 5.2(b), Section 10(a) of Exhibit IT of
the Judgment prohibits the use of Unproduced Agricultural Pool Water to offset the water
produced by the Desalters. Section 10(a) establishes the exclusive uses of Unproduced
Agricultural Pool Water and the priority of such water among members of the Appropriative
Pool. The first priority of that water is to restore any reduction to the Operating Safe Yield
due to a decline of the Safe Yield. The second priority of that water is to satisfy the Land Use
Conversion Claims of the appropriators. The third priority of that water is to supplement the
Operating Safe Yield. Likewise, SYRA Paragraph 5.2(b) is inconsistent with the Peace
Agreements, because they do not commit Basin Safe Yield to offset the water produced by the
Desalters.

In short, neither the Judgment nor Peace Agreements permit the use of Basin Safe
Yield to offset Desalter Production.

C. SYRA Paragraph 6.2 Contravenes the Water Allocation Provisions of the

Judgment by Taking Stored Water to Create a Storage Reserve
SYRA Paragraph 6.2 seeks to create a “storage reserve” consisting of 130,000 acre feet

of basin water to address a certain undisclosed need by taking native basin water from the

appropriators that already has been allocated and confirmed in their storage accounts,
Specifically, the taking is in the form of a prohibition against the use or sale of native water
held in the appropriators’ Carry-Over storage accounts. Whatever the need, it does not reach
water in the appropriators’ supplemental storage accounts, as that water is not proposed to
contribute to the solution. Likewise, the need does not reach the water of the membets of the
Overlying Pools as their water is not proposed to contribute to the solution.
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In addition, the contribution to the storage reserve is being allocated inequitably as
among the appropriators. In fact, the appropriator with the largest amount of Carry-Over
water held in storage — namely CHINO that has 65,508 acre feet in storage — is required to
contribute the most! Because CHING has 28% of all water held in Carry-Over storage
accounts, CHINO is required to contribute 28% of the 130,000 acre feet storage reserve or
36,400 acre feet of water. That huge contribution represents 57% of CHINO’S Carry-Over
water held in storage! No other appropriator is required to contribute as much.

SYRA Paragraph 6.2 reads, in pertinent part, as follows:

A Safe Storage Reserve is established in the amount of one hundred thirty

thousand (130,000) AF. . . (a) The Safe Storage Reserve shall be composed of

water in the non-Supplemental Water stored water accounts of members of the

Appropriative Pool, apportioned among them in accordance with their relative

percentages of their quantity of non-Supplemental Water held in groundwater

storage on July 1, 2013, consistent with the illustration shown in Exhibit “C,”

attached hereto, which utilizes existing July 1, 2014 information.

CHINO objects to the taking of water from its Catry-Over storage account and to the
inequitable method of allocating the 130,000 acre feet of water to the storage reserve. The
taking of 36,400 acre feet of water from CHINO’S Carry-Over storage account is
impermissible for several reasons.

First, Sections 12 and 13 of Exhibit H of the Judgment permit an appropriator to store
its surplus water for future use or sale. Section 12 provides: “Any appropriator who produces
less than his assigned share of Operating Safe Yield may carry such unexercised right forward
for exercise in subsequent years.” Secction 13 also provides: “dppropriative rights, and
corresponding shares of Operating Safe Yield may be assigned or may be leased or licensed to
another appropriator for exercise in a given year.”

Second, the water CHINO holds in its Carry-Over storage accounts has been confirmed
by the Pools, Advisory Commitiee and Watermaster every past year in their approval of the
Assessment Packages. Most recently, Watermaster approved the current Assessment Package
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on November 25, 2014 as shown in the Pool 3 Local Excess Carry-Over Storage Account
Summary. It shows the total number of acre feet of Carry-Over water in storage held by all
appropriators as 231,679 acre feet. It also shows that CHINO holds 65,508 acre feet of Carry-
Over water in its storage account, more than any other Appropriator, and represents 28.3
percent of all Carry-Over water in storage. (Crosley Declaration, §12.)

Third, the allocation method is inequitable, because the Overlying Pools are not
contributing to the need, the appropriators’ supplemental water is not contributing to the need
and the appropriators are required to contribute water from their Carry-Over storage accounts
based upon the relative amount of that stored water on July 1, 2015,

Lastly, no effort has been made to compensate CIIINO for the taking of its water.
Therefore, if a true need exists to create a Storage Reserve, Watermaster or the Parties that
initiated or support the request should be willing to pa‘y for it. Likewise, the Public Entity
Parties that initiated or support the request have failed to comply with the eminent domain law,
which they are required to perform before taking this water from CHINO.

D. SYRA Adversely Impact CHINO by Taking 51,075 Acre Feet of Water

from CHINO’S Land Use Conversion Claims and 36,757 Acre Feet from
CHINO’S Carry-Over Water in Storage

The adverse impact of SYRA Paragraph 5.2(b) on CHINO and JCSD occurs, because
SYRA Paragraph 5.2(b) depletes the Unproduced Agricultural Pool Water upon which
CHINO and JCSD rely to satisfy their Land Use Conversion Claims. Currently, that “bucket”
of Unproduced Agricultural Pool Water contains 49,161 acre feet. SYRA Paragraph 5.2(b}
would reduce the bucket by 20,000 acre feet per year, It reduces that bucket from 49,161 to
29,161 acre feet per year. Ifthe Safe Yield is reduced by 5,000 acre feet, the bucket would be
reduced to 24,161 acre feet per year.

Assuming that the current bucket of Unproduced Agricultural Pool Water would be
reduced by 20,000 acre feet per year under SYRA Paragraph 5.2(b), the adverse impact of
that reduction on CHINO’S Land Use Conversion Claims is shown below.

i
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Chino’s Share of Basin Safe Yield comes from 2 allocations (Buckets):
Bucket No. 1 7
e From Operating Safe Yield: 54,834 acre feet (AF)
¢ Chino’s share: 7.357% '
» Chino receives 4,034 AF
Bucket No. 2
e From Unproduced Agricultural Water: 49,161 AF
e Chino’s Land Use Conversion Claim amount: 7,623 AF
e Chino’s Early Transfer Share: 2,413 AF
e Chino receives 8,368 AF (17.021% of 49,161AF)
SYRA Paragraph 5.2(b) would change the above allocations as follows:
e Reduce Bucket No. 2 by 20,000 AF
e Bucket No. 2 will be reduced from 49,161 to 29,161 AF
e Chino will recetve: 4,963 AF (17.021% x 29,161AF) instead of 8,368 AF
e Chino loses 3,405 AF per year (8,368 —4,963)
e Chino loses 51,075 AF over 15 years (3,405 x 15)

Finally, the value of these water losses to CHINO is:

e Value of annual loss = $1,753,575 (3,405 x $515)
e Value of 15 year loss = $26,303,625 (51,075 x $515)

The quantities of water shown above are taken from the Assessment Package for the
2013-14 Production Year. According to the Assessment Package, CHINO was entitled to
receive 7,623 acre feet from the Unproduced Agricultural Pool Water bucket to satisfy its
Land Use Conversion claims. CHINO also was entitled to receive 2,413 acre feet in Early
Transfers for a total of 10,036 acre feet from the Unproduced Agricultural Pool Water bucket.
However, CHINO received 8,368 acre feet, because the amount of the Unproduced
Agricultural Pool Water was insufficient to satisfy all of the appropriators’ Land Use

Conversion and Early Transfer claims. In that year, the total amount of all Appropriators’

claims was 58,962 acre feet, but the Unproduced Agricultural Pool Water bucket contained
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49,161 acre feet. The shortage of 9,800 acre feet caused the appropriators to receive reduced
allocations as shown in the Assessment Package including CHINO. [2014-2015 Land Use
Conversion Summary, Pages 11A and 11B].

What is significant is that the current shortage in the Unproduced Agricultural Pool
Water bucket to satisfy CHINO’S Land Use Conversion claims would increase under SYRA
Paragraph 5.2(b) and lead to even smaller allocations to CHINO for its Land Use Conversion
claims as shown above.

As to JCSD, the adverse impact of such a reduction on its Land Use Conversion
Claims is as follows:

JCSD’S Share of Basin Safe Yield comes from 2 allocations (Buckets):

Bucket No. 1

» From Operating Safe Yield: 54,834 acre feet (AF)
e JCSD’S share: 3.759%
o JCSD rececives 2,061AF
Bucket No. 2
o From Un-Produced Agricultural Water: 49,161 AF
e JCSD’S Land Use Conversion Claim amount: 13,876 AF
e JCSD’S Early Transfer Share: 1,232 AE
e JCSD’S receives 12,598 AF (25.625% of 49,161AF)
Second, SYRA Paragraph 5.2(b) would change the above allocations as follows:
e Reduce Bucket No. 2 by 20,000 AT
Bucket No. 2 will be reduced from 49,161 to 29,161 AF
JCSD will receive: 7,472 AF (25.625% x 29,161 AF) instead of 12,598 AF
e JCSD loses 5,126 AF per year (12,598 — 7,472)
s JCSD loses 76,890 AF over 15 years (5,125 x 15)

Finally, the value of these water losses to JCSD is:
o Value of annual loss = $2,639,890 (5,126 x $515)
e Value of 15 year loss = $39,598,350 (76,890 x $515)
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In summary, CHINO will lose 51,075 AF of water over 15 years valued at $26,303,625
from the reductions to CHINO’S Land Use Conversion Claims from the adverse impact under
SYRA Paragraph 5.2(b). These losses are in addition to the loss of 36,757 AF of water from
CHINO’S storage account valued at $18,930,044. Therefore, the total loss to CHINO in
water is 87,832 AF and the total value of that loss at current prices is $45,233,480.

E. Watermaster’s Reasons for Requesting an Order to Direct Watermaster to

Implement the SYRA are Without Merit and Improper

Watermaster is not a signatory to the SYRA.

However, Watermaster brings the Motion requesting an order o implement the SYRA.
Its reasons for doing so are without merit and improper.

I. Watermaster Improperly Advocates for Certain Parties

By making the Motion for an order requesting Watermaster to implement the SYRA,
Watermaster is advocating an agenda of certain Parties against other Parties to the Judgment.
Watermaster’s authority under the Judgment does not extend to advocacy on behalf of any
Party or Parties. In addition, the 2000 Court Order warned Watermaster against doing so.

More importantly, the 2000 Court Order and the 2007 Court Order already have
directed Watermaster to enforce the Peace Agreements. (Motion, 3:15-18; 5:9-13) Thus,
Watermaster disobeys those orders by advocating for their reversal without any basis other
than they are desired by certain Parties.

2. The SYRA Does Not Have the Consent of All Parties to the Judgment

The SYRA is not an agreement of the Parties to the Judgment.

The Motion states the SYRA is an agreement of “certain parties to the Judgment.”
(Motion, 1:7) It states the SYRA has been approved and executed by the Appropriative Pool,
the Overlying Agricultural Pool and the Three Valleys Municipal District. (Motion 9: 12-14).
However, such approvals are immaterial, because those entities are not Parties to the
Judgment. In footnote 6, it states that it is expected the “remaining parties to the Agreement”
will approve and execute the Agreement prior to the hearing on the motion. (Motion, 9: 14).
1/
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The Motion attaches the SYRA without any signatures and with signature lines for less
than all of the Parties to the Judgment — suggesting that the SYRA can be enforceable without
the consent of all Parties to the Judgment. It contains signature lines for only twelve (12) of
the sixteen (16) remaining appropriators of those identified in Exhibit E to the Judgment. It
does not contain signature lines for any of the eleven (11) members of the Overlying Non-
Agricultural Pool identified in Exhibit D to the Judgment, although less than eleven remain.
It does not contain signature lines for any of the members of the Overlying Agricultural Pool
identified in Exhibit C to the Judgment. The absence of such signature lines further suggests
that there is no intent to obtain the consent of the Parties for whom there is no signature line
on the SYRA.

The SYRA does contain signature lines for the three Pools, but they are not Parties to
the Judgment, as they were organized by the Judgment to assist Watermaster in performance
of its functions under Paragraph 32 of the Judgment. The Judgment does not authorize the
Pools to advance policy directives that would contravene the rights of any Party to the
Judgment. Furthermore, the Judgment does not authorize the Pools to enter into contracts on
behalf of any of its members. Paragraph 38(a) of the Judgment only gives the pools authority
“for developing policy recommendations for administration of its particular pool.” Paragraph
43 of the Judgment states the pools are established “for Watermaster administration of, and
for the allocation of responsibility for, and payment of, costs of replenishment water and
other aspects of the Physical Solution.” Certainly, there is no evidence that any Pool is
authorized by its members to contract on their behalf.

It is important to note that the Appropriative Pool will not sign the SYRA, because
there is a lack of unanimity among the pool membership. (Crosley Declaration §21).

The SYRA contains signature lines for the three municipal water districts that are
members of the Watermaster Board, but they are not Parties to the Judgmeni. Thus, the
consent of the municipal water districts is immaterial.

Therefore, the SYRA is not an agreement of the Parties to the Judgment, it cannot be
the basis of any change to the rights of any Party to the Judgment, and it cannot be approved
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by the Court.

3.  Watermaster’s Motion Violates the Court’s Orders that Direct Watermaster to

Implement the Parties’ Replenishment Obligation

Currently, Watermaster is under two court orders to implement the Peace Agreements.
The Motion agrees. “The Court, through its July 13, 2000 Order, ordered Watermaster to
proceed in a manner consistent with each.” (Motion, 3:17-18.) In 2007, the “Court ordered
Watermaster to proceed as provided in the Peace II Measures.” (Motion, 5:11-12).

SYRA Paragraph 5.2(b) would reverse the direction of these orders by directing
Watermaster to take 20,000 acre feet from the Basin Safe Yield and use it to “account fot” an
offset of the water produced by the Desalters. This re-direction would thereby reduce the
Parties’ obligation to pay the cost of replenishment water required by Paragraph 7.5 of the
Peace Agreement and Paragraph 6.2(b) of the Peace II Agreement (hereafter the
“Replenishment Obligation™). The Motion admits to this purpose:

o “The Agreement and its supporting technical analysis expressly now provide

stakeholder direction to Watermaster by equitably resolving competing

concerns.” (Motion, 1:20-22)

o The Agreement . . . addresses three primary subject matter areas: (ii) the

manner in which Watermaster should account for various components of the

recharge to the Basin in implementing the Court-Approved Management
Agreements.” (Motion, 9:18-22)

o “The parties’ agreements in these areas are inlended to guide Watermaster’s.

implementation of the Judgment and the further agreements and orders
thereunder.” (Motion,10:1-2)
Watermaster offers no justification for the desired “accounting” or “re-direction” -
except the assertion that certain Parties agree to it. Nothing more! The Motion states:
The signatories to the Agreement are consenting to the Court ordering
Watermaster to proceed in accordance with its terms. The Court’s order would
be binding on all Parties to the Judgment pursuant to its continuing jurisdiction.
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(Restated Judgment 15.)” (Motion, 10:3-7),

Having made the assertion, Watermaster fails to explain how an “agreement” of certain
Parties can bind all of the Parties to a Judgment that was reached by a stipulation of all of the
Parties to the Judgment! Likewise, Watermaster fails to explain how such an “agreement”
can support a Court order that would impose extremely harsh consequences on CHINO and
JCSD without their consent and without any consideration for their losses. Lastly,
Watermaster fails to explain the Court’s jurisdiction to make such an order.

4. Peace II Aereement Does Not Authorize the Use of Desalter-Induced Recharge

to Offset the Water Produced by the Desalters

Watermaster argues that under the Peace Agreements, it “allocates and account for
recharge to the Basin.” (Motion, 12:15-17) Watermaster argues that SYRA Paragraph 5.2
provides for the “treatment of recharge to the Basin that has been induced by the operation of
the Desalters (Desalter-Induced Recharge).” (Motion, 15:26-27.) Watermaster does not
define Desalter-Induced Recharge, but it likely refers to the water from the Santa Ana River
that flows into the Basin called the Santa Ana River Underflow (SARU).

Watermaster also argues that it has been accounting for the SARU/Desalter-Induced
Recharge. (Motion, 16:1-2.). Yet, Watermaster provides no explanation or evidence in
support if such accounting exists. In fact, Appendix B to the Assessment Package contains a
column to show the amounts of any Santa Ana River Underflow New Yield (SARUNY) that
refers to Paragraph 6.2(a)(iii) of Peace II Agreement, but the column contains no entries for
any year from 2001. The Appendix demonstrates Watermaster’s belief that there is no
SARU/Desalter-Induced Recharge that constitutes New Yield within the meaning of
Paragraph 1.1(aa) of the Peace Agreement. However, the fact that SYRA attempts to
introduce the term “Desalter-Induced Recharge” proves that New Yield does not exist. If
New Yield did exist, there would be no need for the new term or the SYRA. Paragraph 7.1 of
the Peace II Agreement permits Watermaster to make a finding that New Yield attributable to
the Desalters does exist, Watermaster fails to submit evidence that it has made such a finding.

1

7 Document No. 25770
CITY OF CHINQ’S OPPOSITION TO WATERMASTER’S MOTION REGARDING 2015 SAFE YIELD RESET
AGREEMENT, AMENDMENT OF RESTATED JUDGMENT, PARAGRAPH 6




[ury

[ T S T N TR NG T N o TR S SR N B o S S S i e ey
OO‘JO\LII-&-UJMP—*O\OOG‘-JO‘\M-PDJNP—‘O

W -1 N b s W N

Watermaster then argues either that Paragraphs 6.2(a)(iil) and 7.1 of the Peace II
Agreement authorize Watermaster to offset the water produced by the Desalters with the
Desalter-Induced Recharge/SARU or that Paragraphs 6.2(a)(iii) and 7.1 should be amended to
authorize such a credit. (Motion 16:3-23.) '

If Watermaster argues Peace Il Agreement authorizes the use of the SARU/Desalter-
Induced Recharge to offset the water produced by the Desalter, it is wrong. If it were frue,
there would be no need for SYRA Paragraph 5.2(b) and Watermaster could have done so
under Paragraph 7.1. The argument fails, because Watermaster offers no evidence that it has
made such an accounting. The argument also fails, because Paragraphs 6.2(2)(iii) and 7.1 of
Peace 11 Agreement do not authorize a credit for Desalter-Induced Recharge, because they
authorize a credit for New Yield only.

If Watermaster argues that SYRA Paragraph 5.2(b) is intended to amend Paragraphs
6.2(a)(iii) and 7.1 of Peace 1I by replacing the term “New Yield” with the term “Desalter-
Induced Recharge,” the amendment is impermissible, because the consent of the Parties for
the amendment does not exist and for the many other reasons offered in this opposition.

Finally, Watermaster appears to argue that SYRA Paragraph 5.2(b) means that
“Paragraph 10 of the Appropriative Pooling Plan” (Exhibit H to the Judgment) permits the
allocation of Operating Safe Yield to offset the water produced by the Desalters.
(Motion16:24 to 17:10.) Watermaster is wrong. Paragraph 10 is not in SYRA Paragraph
52(b). Second, Paragraph 10 does not authorize the use of Basin Safe Yield to offset the
water produced by the Desalters. Third, the argument that the Basin Safe Yield can be
recaloulated by subtracting out the exact amount of water desired to offset the water produced
by the Desalters (50% of the Desalter production up to 20,000 acre feet) is contrdry to the
meaning of the Safe Yield, the rights of the Appropriators and the Physical Solution. Finally,
there is no showing that Watermaster gave five years prior Notice about the amount and time
of a change in the Operating Safe Yield required by Section 3(b) of Exhibit I of the Judgment.
[Judgment, 99 15(a), 6, 4(x), 9, 15(b), 15(c), 39, 44, Exhibit E, Exhibit H and Exhibit L]
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5. Watermaster Does Not Show Anv Substantive Need that Requires the SYRA

Throughout the Motion, Watermaster aileges the challenges, concerns, consequences,
dangers and issues that allegedly connect the Safe Yield Re-Determination to the need to
reduce the Safe Yield, to take Basin Safe Yield to offset the water produced by the Desalters,
and to take or restrict the use of Carry-Over water in storage. Watermaster makes the
following allegations of need:

e The motion presents a recommended approach “fo redress a series of issues

that devolve from the rest.” (Motion, 1:3-4).

e Input and direction was provided by Parties to the Judgment to “address the
cascading consequences from the reset of Safe Yield.” (Motion, 1:16-17)

s The Parties to the Judgment “identified issues that derived from
Watermaster’s administration of the Restated Judgment, the Peace
Agreement, as amended, the Peace II Agreement, the Watermaster Rules and
Regulations and the Court Orders in implementation thereof” (Motion,
1:17-20)

e The Partics to the Judgmeni “endeavored to address to address various issues
and challences related to Watermaster accounting in light of a decline in

Safe Yield.” (Motion, 5:24-26)

o The Appropriative Pool requested Watermaster to convene meetings for “pool
members to reach consensus as to the issues that might cascade from the
redetermination and reset of the Basin’s Safe Yield.” (Motion, 7:23-26)

However, the declarations submitted with the Motion do not describe the issues that
lead to the measures in the SYRA. The declaration of Mark Wildermuth refers to measures in
the SYRA in general, but he does not identify any issue that gave rise to a particular measure.
(Wildermuth Declaration 414 and 15.) The declaration of Danielle Maurizio provides no such
information. The Declaration of Peter Kavounas fails to describe any issue despite his work
with the Pools, the Advisory Committee and workshops where there was discussion about
“consensus as to the Safe’ Yield reevaluation and teset issues.” (Kavounas Declaration §13
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and 15.)

Watermaster has not identified the issues in any substantive way, the solutions for each
issue and the relationship between each issue and each “measure” in the SYRA,

The absence of such information suggests that no legitimate issues were the basis of
the measures in the SYRA. The language about such issues that led to the measures appears
to be nothing more than a veneer of plausibility to justify the SYRA. The absence of such
information is further evidence that the real motivation for the SYRA. is money — or the
attempt to avoid the Replenishment Obligation.,

V.
RULES GOVERNING ADJUDICATED WATER RIGHTS

The Motion requests orders directing Watermaster to implement the SYRA, which
contains provisions that would amend Paragraph 6 of the Judgment by reducing the Historic
Basin Safe Yield and provisions that would reallocate the Basin Safe Yield among the Parties.

Therefore, the Court’s determination about the Motion’s substantive requests should be
guided by the Judgment itself and the Court’s prior orders, as well as the rules about
interpreting stipulated judgments and modifying court orders.

One rule is that a Stipulated Judgment is a final determination as to the respective
rights of the parties to the waters of the Chino Basin, Hi-Desert County Water District v,
Blue Skies Country Club (1994) 23 Cal. App.4th 1723; Moreno Mutual Irrigation Co. v.
Beaumont Irrigation District (1949) 94 Cal App.2d 76.

In Hi-Desert, the Fourth District Court of Appeal, Division Two, explained how to
approach motions for orders deciding parties’ rights to water distribution, in light of an
existing stipulated judgment establishing water rights. The court explained that such a
stipulated judgment finally governs the parties’ water rights; and that court orders that
redefine the parties’ rights in contravention of the judgment are improper. Id. at pp. 1730,
1733.

To decide whether a proposed order improperly operates to redefine the parties’ rights,
the court looks both to contract Jaw and to California water law. ' Hi-Desert, supra, 23
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Cal.App.4th at p. 1733,

Contract law applies because a stipulated judgment, entered into after negotiation
between the parties and approved by the court, is tantamount to a contract. Id at p. 1732. It
is therefore subject to interpretation and construction.” Jbid. The rules of contracts apply,
particularly the rule that the contract must be construed as a whole, effecting harmony among
and giving meaning to all of the contract’s parts. /d. at pp. 1733-1734.

Water law comes into play, because in interpreting the judgment the Court does not
look only to the specific amounts of water granted parties, but also to the judgment’s
definition of each party’s water rights. Id. at pp. 1730, 1733. Granting partics rights to water
that do not accord with the judgment’s definition of their rights contradicts the judgment.
E.g, id atp. 1734.

Further, the conduct of the parties to the stipulated judgment after ‘execution (and
before any controversy arises abouf the judgment’s effect) are given great weight. That
conduct is the most reliable evidence of the parties’ infentions. Id. at p. 1736.

Here, the judicially-approved contracts to be interpreted are not only the stipulated
judgment, but the two subsequent orders directing Watermaster to implement the provisions
of the Peace Agreement and the Peace II Agreement that were approved by the Court in those
orders. To the extent the SYRA contradicts the parties’ rights as established by those
agreements and California water law, the SYRA cannot be approved.

Because the Stipulated Judgment and the 2000 Court Order and the 2007 Court Order
were equitable orders, the Court’s authority on modifying them is based on the courl’s

inherent authority as codified in Code of Civil Procedure section 533 (modification of

injunctions in general) and Civil Code section 3424, subdivision (a) (addressing final
injunctions).

In 1995, this inherent authority was codified in Code of Civil Procedure section 533

and Civil Code section 3424, subdivision (a). Professional Engineers v. Department of
Transportation (1997) 15 Cal.4th 543, 562. These statutes codify a long-settled judicial
recognition of the inherent power of the court to amend an injunction in the interest of justice
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when there has been a change in the controlling facts upon which the injunction rested.
Balboa Island Village Inn, Inc. v. Lemen (2007) 40 Cal.4th 1141, 1161. When it can be
shown that circumstances have so changed that an injunction is no longer necessary or
desirable, the trial court has power to amend it in the interests of providing justice for all
parties in interest. Palo Alto-Menlo Park Yellow Cab Co. v. Santa Clara County Transit Dist.
(1976) 65 Cal.App.3d 121, 130.

Both statutes and the case authority they are based on set forth the same requirement
for mddifying an injunction: “a showing that there has been a material change in the facts
upon which the infunction was granted, that the law upon which the injunction was granted
has changed, or that the ends of justice would be served by the modification or dissolution of
the injunction.” (Civil Code section 3424, subdivision (a).)

“[GJranting, denying, dissolving, or refusing to dissolve a permanent or preliminary
injunction rests in the sound discretion of the trial court upon a consideration of all the
particular circumstances of each individual case . . . .” Professional Engineers v.
Department of Transportation (1997) 15 Cal.4th 543, 562,

A showing that a change in the facts or the law, or that the ends of justice require
changing the order, requires adequate and admissible evidence. In North Beverly Park
Homeowners Ass'n v. Bisno (2007) 147 Cal.App.4th 762, 767, for instance, the appellate court
affirmed the frial court’s decision not to vacate an injunction, because the moving party
submitted only weak evidence of the ground for vacation.

Here, the Motion request to direct Watermaster to implement the SYRA conflicts with
the 2000 Court Order and the 2007 Court Order, because both Orders direct Watermaster to
implement the Peace Agreements including the Parties’ obligation to pay the costs to
replenish the water produced by the Desalters. By requesting an order implementing the
SYRA, the Motion seeks modifications of the two conflicting prior orders.

Therefore, the standards set forth in Code of Civil Procedure section 533 (modification

of injunctions in general) and Civil Code section 3424, subdivision (a) (addressing final
injunctions) are thie applicable standards herein.
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VI
THE COURT MAY NOT ORDER WATERMASTER TO ENFORCE
THE 2015 SAFE YIELD AND RESET AGREEMENT (SYRA)

The SYRA is an aftempt by some Parties to the Judgment to reduce their obligation to
pay for water needed to replenish the Desalter Production, which they agreed fo pay when
they signed the Peace Agreements as their contribution toward the financing of the desalters
and in consideration of other benefits they have received and will continue to enjoy.

At a minimum, such changes require the consent of all Parties, but that consent does
not exist and it will not be given by CHINO or JCSD. Further, the Parties that support the
SYRA are equitably estopped from approving and enforcing it, as they seek to reduce their
obligations while retaining all of the benefits under the Peace Agreements. Finally, the Public
Entity Parties to the Judgment cannot validly approve the SYRA, because they are not
complying with the California Environmental Quality Act or Article I, Section 19 of the
Califorma Constitution.

A. THE SYRA CONTRAVENES THE JUDGMENT AND CANNOT

EFFECT ANY CHANGES TO CHINO’S RIGHTS TO THE WATERS OF
THE CHINO BASIN UNDER THE JUDGMENT

At its core, the SYRA seeks to make two reallocations of Basin Safe Yield among the
members of the Appropriative Pool notwithstanding the existing, declared rights of CHINO
and JCSD to the waters of the Chino Basin, The first reallocation is the taking of Basin Safe
Yield, to offset the production of Basin water by the Desalters, which then triggers a depletion
of the amount of the Unproduced Agricultural Pool Water from which members of the
Appropriative Pool like CHINO and JCSD satisfy their Land Use Conversion Claims. The
second reallocation is the taking of water from CHINO’S Carry-Over Storage Account, which
has been allocated to CHINO based upon its percent share of the Operating Safe Yield by
Watermaster according to the Judgment, in a manner that is doubly inequitable to CHINO
compared to the other members of the Appropriative Pool,

"
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However, the Court cannot order Watermaster to enforce the SYRA against CHINO
and JCSD, because such an order would contravene the Judgment. The requested orders to
enforce the SYRA would contravene the Judgment for the following reasons:

I. The Court Cannot Make an Order that Redefines CHINO’S and JCSI>’S Rights to

the Waters of the Chino Basin Declared by the Judgment.

2. The Judgment Collaterally Estops the Parties from Re-Litigating the Rights of the

Parties to the Waters of the Chino Basin.
3. Watermaster has Failed to Prove a Change in Circumstances in Support of its
Request to Modify the 2000 Court Order and the 2007 Court Order

4, The Court Lacks Jurisdiction to Reallocate the Basin Safe Yield Among Members

of the Appropriative Pool.

1. The Court Cannot Make an Order that Redefines CHINO’S and JCSD’S

Rights to the Waters of the Chino Basin Declared by the Judgment

The clear purpose of the SYRA is to reallocate Basin Safe Yield among the Parties to
the Judgment and the Peace Agreements. Thus, it contravenes the rights of CHINO and JCSD
under the Judgment. '

The Judgment is a final determination of the respective rights of the parties to the
waters of the Chino Basin and it permits no redefinition of those water rights. Hi-Desert
County Water District v. Blue Skies Country Club (1994) 23 Cal App.4th 172; Moreno
Mutual Irrigation Co. v. Beaumont Irrigation District (1949) 94 Cal.App.2d 76.

The Hi-Desert case is apropos. In 1977, the Warren Basin that underlies the
communities of Yucca Valley was adjudicated by a stipulated judgment, which delineated the
rights of the parties including the overlying rights of Defendant Biue Skies Country Club. In
1984, the court authorized the watermaster to levy a two-tiered production assessment. The
levy was tied to the judgment by placing a flat fee on a party that produced its production
rights and a higher fee per acre-feet of water that a party produced in excess of its production
rights. In 1991, the watermaster proposed abolishing that two-tiered levy and replacing it
with a new levy of $1,009 per acre-foot of water that a party produced in excess of its share of
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the safe yield. The new levy would have required Defendant Blue Skies to pay $1,009 per
acre-foot of water on its right to produce 585 acre-feet of water, starting at 234 acre feet. The
trial court approved the new levy, which effectively curtailed Defendant Blue Skies’ right to
produce 585 acre-feet per year by requiring it to pay $1,009 for every acre-foot of water
pumped over 26 percent of safe yield or over 234 acre-feet per year (the “1992 Order™).

Hi-Desert held that the 1992 Order was an improper redefinition of the rights of the
parties” observing as follows:

“The 1992 Order dismisses the specific rights decreed in the judgment as

‘overlying’ and ‘appropriative’ and ignores the acre-feet amount specifically

allocated to each of the overlying owners and the District. As such, the

District’s and the trial court's interpretation violates the ‘cardinal rule of

construction that a contract is to be construed as a whole, effecting harmony

among and giving meaning to all the parts thereof.”” 23 Cal.App.2nd 1734,

Hi-Desert made a number of other pronouncements that are instructive here. First, it
states that the 1977 stipulated judgment was tantamount to a contract and that the judgment
“finally governs the parties’ rights to the basin’s water” thereafter. 23 Cal.App.4th 1723,
1732. Second, it states “in construing a conlract, it is not a court’s prervogative to alter it, to
rewrite its clear terms, or to make a new contract for the parties.” 23 Cal.dpp.4ih 1723,
1735.

Third, in construing the judgment, the court also looked to the averments and actions
of the parties. The court focused on how the Watermaster had treated the rights of Defendant
Blue Skies under the two-tiered assessment prior to the 1992 Order. It observed as follows:

The “‘conduct of the parties after execution of the contract and before any

133

controversy has arvisen as to its effect” arve given “‘great weight’” because such
conduct “affords the most reliable evidence of the parties’ intentions.” (Citation
omitted). The original production assessment suggested by the watermaster
(which, as noted, is the District), approved by the court in 1984, reflected
defendant’s interpretation of the judgment. Under the tax structure, only if
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defendant used water above 585 affyr was it subject to the higher levy. 23

Cal.App.4th 1723, 1736

Fourth, the court looked to the motive of the new levy and concluded that:

“after all is said and done in the legal area, il is apparent that money is the real’

issue here: who must pay for the cost of importing water to replenish amounts

taken in excess of the safe yield. Defendant claims it may pump 585 af/yr before
being liable for the cost to replenish the basin. According to the District, the

1992 order correctly charges defendant for extractions above its pro ratq share

of 26 percent of all extractions. With the safe yield at 900 aflyr, in practical

terms this means defendant would be able to take only 234 affyr before incurring

$1,009 for additional acre-fee, translating into a cost of $343,159 more than the

1977 judgement contemplated.” 23 C.A4% 1723, 1736

Finally, the court states that the general purpose of a physical solution “is fo avoid a
waste of water without unreasonably or adversely affecting the right of the parties.” It held
that the physical solution illegally impinged on the defendant’s adjudicated water rights. 23
Cal.App.dth 1723, 1736-1737. Therefore, diligence must be employed to avoid harm to a
party such as imposing a greater financial burden on a party than permitted by the judgment or
by fairness.

What the SYRA proposes is what the Watermaster proposed in Hi-Desert. There, the
watermaster proposed a shifting of the costs for supplemental water. Here, the Watermaster
proposes a shifting of the costs for replenishment water. 7

The court could not allow it there, because the shift violated the water rights of the golf
course under the Judgment. The Court cannot allow it here, because the shift violates the
rights of CHINO and JCSD under the Judgment.

2. The Judgment Collaterally Estops the Parties from Re-Litigating the

Rights of the Parties to the Waters of the Ching Basin

The appropriators are collaterally estopped from seeking to reallocate the waters of the
Chino Basin that would reduce the Basin Safe Yield heretofor allocated to CHINO and JCSD.
36 Document No, 25770

CITY OF CHINC'S OPPOSITION TO WATERMASTER’S MOTION REGARDING 2015 SAFE YIELD RESET
AGREEMENT, AMENDMENT OF RESTATED JUDGMENT, PARAGRAPH 6




wWoooe -1 v o e W o

| 5 T T W5 T N T O TN O TN N0 T W T N S B e T e e e e e
0 ~I O W B W R e OO B =1 N D B W D D

Here, the Motion most clearly constitutes an attempt to re-litigate the allocation of
appropriators’ rights to the waters of the Chino Basin that were litigated and finally resolved
in 1977 by the Parties, including the appropriators, when they stipulated to the Judgment and
its water allocation provisions. ' '

We begin with Paragraph 9(a) of the Judgment that declares that the appropriators are
“estopped and barred from asserting special priorities or preferences, inter se.” 'This means
exactly what it says. The present attempt to take water from the Safe Yield, in order to offset
the water produced by the Desalters and thereby reduce the appropriators’ Replenishment
Obligation, runs afoul of this provision. Clearly, the requested reallocations constitute a
request for “special priorities or preferences inter se” that Paragraph 9(a) bars.

These attempted reallocations are further barred by the doctrine of collateral estoppel.
In law, a stipulated judgment bars subsequent litigation of all issues which were or could have
been raised in the original suit. California State Automobile Association v. Superior Court
(1990) 50 Cal.3d 658; Moreno Mutual Irrigation Co. v. Beaumont Irvigation District (1949)
94 Cal.App.2d 76.

In California State Automobile Association, the Supreme Court explains:

“While it is entirely proper for the court to accept stipulations of counsel that

appear to have been made advisedly, and after due consideration of the facts, the

court cannot survender its duty to see that the judgment to be entered is a just

one, nor is the court to act as a mere puppet in the matter. Most importanily, a

stipulated judgment may properly be given collateral estoppel effect, at least

when the parties manifest an intent to be collaterally bound by its terms. Where,

as here, an insurer signs a stipulation in which the insured admits liability, that

insurer is privy to the agreement and can be collaterally estopped from

relitigating liability to the same extent as the insured.” 50 Cal.3d 658, 664-665.

Here, the Parties to the Judgment intended to be bound by the terms, because they all
signed the stipulation leading to the Judgment and they have acquiesced in its provisions since
its ‘entry in 1978. In particular, the members of the Appropriative Pool manifested their
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intention to be bound by the water allocation provisions of the Judgment as among
themselves, because Paragraph 9 pertaining to the rights of the members of the Appropriative
Pool declares that “ecach and all of the parties listed in Exhibit “E” are estopped and barred
from asserfing special priorities or preferences, inter se.” No similar language exists in the
Judgment for the members of the other pools.

Therefore, the Watermaster’s attempt to relitigate the allocation of Safe Yield among
the members of the Appropriative Pool, as set forth in the SYRA, must fail. The members of
the Appropriative Pool stipulated to all provisions of the Judgment and no one has relitigated
them during the past 38 years. They cannot do so here.

3. Watermaster has Kailed to Prove a Change in Circumstances in Support of

its Request to Modify the 2000 Court Order and the 2007 Court Order

The Motion’s request to issue orders to Watermaster to implement the SYRA conflicts
with the 2000 Court Order and the 2007 Court Order, because both Orders direct Watermaster
to implement the Peace Agreements and require the Parties’ to pay the costs to replenish the
water produced by the Desalters. By requesting orders that would implement the SYRA, the
Motion seeks to modify the conflicting provisions of the two prior orders.

However, Watermastet has failed to explain the changed circumstances that would
support such modifications; and it has failed to submit any evidence in support. The general
allegations of need throughout the Motion is insufficient. Therefore, Watermaster has failed

its burden as set forth in Code of Civil Procedure section 533 and Civil Code section 3424(a).

These statutes codify a long-settled judicial recognition of the inherent power of the
court to amend an injunction in the interest of justice when there has been a change in the
controlling facts upon which the injunction rested. Balboa Island Village Inn, Inc. v. Lemen
(2007) 40 Cal.4th 1141, 1161; Palo Alto-Menlo Park Yellow Cab Co. v. Santa Clara County
Transit Dist. (1976) 65 Cal.App.3d 121, 130.

Both statutes and the case authority they are based on set forth the same requirement

for modifying an injunction: “a showing that there has been a material change in the facts
3 g g

upon which the injunction was granted, that the law upon which the injunction was granted |
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has changed, or that the ends of justice would be served by the modification or dissolution of
the injunction.” (Civil Code section 3424(a))

A showing that a change in the facts or the law, or that the ends of justice require
changing the order, requires adequate and admissible evidence. In North Beverly Park
Homeowners Ass'nv. Bisno (2007) 147 Cal.App.4th 762, 767, for instance, the appellate court
affirmed the trial court’s decision not to vacate an injunction, because the moving patty
submitted only weak evidence of the ground for vacation. _

Watermaster has not sustained its burden of showing why the 2000 Court Order and the
2007 Court Order should be modified.

4, The Court Lacks Jurisdiction to Reallocate the Basin Safe Yield Among

Members of the Appropriative Pool

At its core, the SYRA seeks to make two reallocations of Basin Safe Yield among the
nembers of the Appropriative Pool notwithstanding the existing, declared rights of CHINO
ancl JCSD to the waters of the Chino Basin.

However, the Court lacks jurisdiction to order such reallocations of the Basin Safe
Vicld from CHINO. These new reallocations would deviate from the allocations Watermaster
has been making from the date of the Judgment to the present as required by the Judgment.

Beginning with Paragraph 15(c) of the Judgment, it states that the court lacks

jurisdiction on matters pertaining to the “The determination of specific quantitative rights and

shares in the declared Safe Yield or Operating Safe Yield herein declared in Exhibits “D” and
“f£”. Tudgment Exhibit “E” delineates the rights of each member of the Appropriaiive Pool to
its share of the Operating Safe Yield in acre-feet and in percentages.

Next, Paragraph 9 of the Judgment entitled “Appropriative Rights” explains the rights
bf the members of the Appropriative Pool listed in Exhibit E. That language is particularly
instructive and declares as follows:

The parties listed in Exhibit “E” are the owners of appropriative rights,
including rights by prescription, in the unadjusted amounts therein set forth, and

by reason thereof are entitled under the Physical Solution to share in the
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remaining Safe Yield, after satisfaction of overlying vights and rights of the State
of California, and in the Operating Safe Yield in the Chino Basin, in the annual
shares set forth in Exhibit "E".

" This declaration of rights very clearly means that CHINO, as an appropriator, is
entitled both to its share of the Operating Safe Yield and its share of the Safe Yield that
remains after the overlying rights of the Agricultural and the State of California have been
satisfied. In other words, CHINO is entitled to its allocated share of the Operating Safe Yield,
whether used or stored, and the Unproduced Agricultural Pool Water from which to satisty its
Land Use Conversion claims.

And, there is more. Paragraph 9 of the Judgment also declares:

(a) Loss of Priorities. . . in light of the complexity of determining appropriative

priorities and the need for conserving and making maximum beneficial use of the

water resources of the State, each and all of the parties listed in Exhibit "E” are

estopped and barred from asserting special priorities oF pieférences, inter se.

All of said appropriative rights are accordingly deemed and considered of equal

priority.” (Emphasis added).

This further declaration of rights of each appropriator means that the Judgment’s
allocation of Safe Yield constitutes both a determination of “beneficial use” and a
determination of an inalienable right of each appropriator to its portion of water under the
Judgment as against all other appropriators.

Paragraph 9 does not grant jurisdiction to the court to make an order that would
siphons off Basin Safe Yield in favor of some of the appropriators and against others

B. THE SYRA IS NOT A VALID AGREEMENT OF THE PARTIES AND

CANNOT AFFECT CHANGES TO THE OBLIGATIONS OR RIGHTS
OF THE PARTIES UNDER THE PEACE AGREEMENTS OR THE
JUDGMENT
The SYRA is not a valid agreement of the Parties.
Therefore, the SYRA cannot effect changes to the obligations or rights of the Parties
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under the Peace Agreements or the Judgment.

In addition, the SYRA cannot compel the Court to reduce the historic Basin Safe Yield

or to adopt a method for determining the Safe Yield that is contrary to the Judgment.

The SYRA is not a valid agreement of the Parties for the following reasons:

1. The SYRA lacks the consent of the Parties and it offers no consideration.

2. The Parties are Equitably Estopped from Reducing their Replenishment Obligation
under the Peace Agreements by Shifting them onto CHINO and JCSD while
Retaining all the Benefits.

3. The Public Agency Parties to the Judgment cannot validly approve the SYRA,
because they have not complied with the California Environmental Quality Act.

4. The Public Agency Parties to the Judgment Cannot Validly approve the SYRA and
the SYRA Must be Rejected to Prevent An Unauthorized Taking In Violation of Article
1, Section 19 of the California Constitution.

1. The SYRA Lacks the Consent of the Parties and Does Not Provide

Consideration to CHINO

The Motion requests the Court to order Watermaster to enforce the SYRA as to the
Parties to the Peace Agreements and the Judgment even though the SYRA does not have the
cansent of all Parties to the Judgment and Peace Agreements. Therefore, the SYRA is not a
valid agreement; and its various changes to the obligations and rights of the Parties under the
Peace Agreements and the Judgment cannot be effectuated.

Watermaster well knows that CIIINO has stated repeatedly that it does not consent to
the SYRA and that it will not approve or sign it. The Motion even states that Chino does not
consent to the SYRA. Therefore, the element of mutual consent is lacking, which is
necessary to make the SYRA a valid agreement of the Parties.

Furthermore, the Parties to the SYRA offer no consideration to CHINO in exchange
for the exactions they seek to impose on CHINO. Therefore, the element of consideration is
lacking, which also is necessary to make the SYRA a valid agreement of the Parties.

i
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It is fundamental that mutual consent of the parties and consideration is required for
the formation of a valid agreement or a valid modification of an existing agreement.

“I'TThe modification of a contract is as much a matter of contract as the original

‘agreement. Thus, the terms of contract can be changed only with the consent of all the

parties.” 144 Cal Jur.3d Contracts §269. Newhall Land & Farming Co. v. Hogue-Kellogg
Co., (1922) 56 Cal App. 90 [“it is held, in accordance with clementary principles, that the
terms of a contract duly entered into cannot be changed except with the concurrence of all of
the parties thereto.”]; Riverside Rancho Corp. v. Cowan (1948) 88 Cal.App.2d 197, 208 ["A
modification of a contract can be made only with the consent of all parties to it.”]

“Modification is a change in the obligation by a modifying agreement, which
requires mutual assent, and must ordinarily be supported by consideration.” I Witkin,
Summary 10" (2005) Contracts, §964; p. 1055; Wade v. Diamond A Cattle Co. (1975) 44
Cal. App. 3d 453 [“Modification is a change in the obligation by a modifying agreement
which requires mutual assent.” |; Main St. & A.P.R. Co. v. Los Angeles Traction Co.(1900)
129 Cal, 301 [The modifying agreement sought to impose a new and onerous obligation for
which there was no compensation, either in release of previous obligations or in a new
consideration].

Here, SYRA Paragraph 5.2(b) would introduce Basin Safe Yield as a new source of
water for the purpose of offsetting the water produced by the Desalters by an amount equal to
50% of the Desalter Production in each production year. This new source of water also would
reduce the Parties’ Replenishment Obligation by the same amount. Apparently, these new
allocations of Basin Safe Yield to offset the water produced by the Desalters and to reduce the
Parties” Replenishment Obligation constitute the new “accounting” that “devolves from the
Safe Yield Reset.”

Because Paragraph 5.2(b) would add Safe Yield as a new source of water to offset the
water produced by the Desalters, it effectively modifies the provisions of the Peace
Agreements pertaining o the sources of water available to offset the Desalter Production.
The sources of water available to offset the water produced by the Desalters are Timited to
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those identified in Peace Agreement I, Section 7.5 and in Peace II Agreement, Sections 6.1
and 6.2. Therefore, the addition of Safe Yield to offset the water produced by the Desalters is
impermissible without the consent of all Parties.

It is clear that SYRA Paragraph 5.2(b) is inconsistent with Peace Agreement I, Section
7.5 and in Peace II Agreement, Sections 6.1 and 6.2. The use of up to 20,000 acre-feet per
year of Safe Yield to offset the Desalter Production is inconsistent, because it is not an
authorized use of Basin Safe Yield under the Peace Agreements and the Judgment and
because it triggers a commensurate reduction of the amount of Unproduced Agriculiural Pool
water and thereby depletes the amount of such water for appropriators with land use
conversion claims — namely CHINO and Jurupa. Paragraph 5.2(b) is doubly inconsistent,
because it also reduces the Parties’ Replenishment Obligation by shifting their burden onto
CHINO and Jurupa without even an offer of consideration. Finally, Section 10.2(a) of the
Peace Agreement expressly requires the consent of all Parties:

After the date of Execution, each Party agrees that any other agreement or

contract relating to the subject matter of this Agreement, or Judgment, to which

it is a party, shall be consistent with the provisions of this Agreement, unless all

other Parties consent to the inconsistent agreement or contract.

Furthermore, the creation of a storage reserve by SYRA Paragraph 6.2 is also
inconsistent with water allocation provisions of the Judgment. Finally, the reduction of the
historic Basin Safe Yield is inconsistent with the Judgment in that the reduction deviates
from the Safe Yield criteria of the Judgment.

Because the SYRA does not have the consent of all Parties, it cannot be an
Agreement of the Parties and it cannot be the basis of an order directing Watermaster to
enforce it.

1
11
1
1
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2. The Parties are Equitably Estopped from Redncing their Replenishment

Obligation under the Peace Agreements by shifting them onto CHINO and
JCSD while Retaining all the Benefits.

The Parties that support the SYRA are estopped from changing the terms of the Peace
Agreement and the Peace Il Agreement, because the Parties would retain the benefits of these
agreements while divesting themselves of one-half of their Replenishment Obligation by
shifting it onto CHINO and JCSD. Furthermore, CHINO has relied on the Parties’
Replenishment Obligation in entering into a Water Purchase Agreement with the Chino Basin
Desalter Authority, as set forth in the Declaration of Dave Crosley. (Crosley Declaration 119)
Tehama-Colusa Canal Authority v. U.S. Dept. of Interior (ED.Cal. 2011) 819 F.Supp.2d 956;
HPT ITIG-2 Properties v. City of Anaheim (2015) WL 9283932.

Tehama-Colusa involved the plaintiff water authority’s suit to {ry to establish superior
water rights under federal statutes regarding the Sacramento River Division of Central Valley
Project. Despite entering into contracts and renewals of federal water service contracts that
included shortage provisions, the plaintiffs (all local water agencies) sought injunctions and
declaratory relief against the shortage provisions of those contracts. The district court held
that the authority was estopped from seeking that relief:

“Equitable estoppel precludes a party from claiming the benefits of a contract

while simultaneously attempting to avoid the burdens that contract imposes.”

Mundi v. Union Sec. Life Ins., 555 F.3d 1042, 1045 (9th Cir.2009). Equitable

estoppel also applies to alleged third party beneficiaries’ rights under a contract

based on equity and fairness, which prevent a litigant from "having it both
ways” by claiming benefits, while denying obligations contained in the contract

for the convenience of the parties seeking to avoid the effects of that parties’

prior conduct. Omega Indus., Inc. v. Raffaele, 894 F.Supp 1425, 1433

(D.Nev.1995) (equitable estoppel “stands for the basic precepls of common

honesty, clear fairness and good conscience”). (Tehama-Colusa, at p. 998.)
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“Such inequitable conduct estops Plaintiff’ and its Members from seeking “a
preliminary and permanent injunction prohibiting ... (export of CVP water
supplies) whenever such supplies are needed to meet the full contractual supplies

for (TCCA)” and from obtaining any “declaratory judgment providing that

Defendants must ... implement the Water Service Contracts in accordance with

the area of origin protections ...." If the Bureau had known the Irue facts that

Plaintiff and its Members did not intend to perform the Renewal Contracts as

they had always been performed, the Bureau could have gained Plaintiff's

express acquiescence and waiver, or elected not to execute new contracts.

Plaintiff and its Members' conduct requires they be equitably estopped from

obtaining the benefit of federal CVP water service without accepting the burden

of those that reduces their water allocation during water shortages.” (Id. at p.

1000.)

Tehama-Colusa was later affirmed by the 9th Circuit, although the 9th Circuit did not
address the equitable argument because it found the challenge barred on legal grounds.
(Tehama-Colusa Canal Authority v. U.S. Department of the Interior (9th Cir. 2013) 721 F.3d
1086, 1095-96 cert. denied sub nom. Tehama-Colusa Canal Authority v. Department of the
Interior (2014) 134 S.Ct. 1546 [188 L.Ed.2d 558].)

In HPT IHG-2 Properties supra, the Court estopped the City from adopting a
conditional use permit that deleted the City’s obligation to construct a parking structure under
a prior conditional use permit. The Court found no obstacle to estopping the City from
enforcing its conditional use permit, because the City replaced its commitment to construct a
parking structure with the construction of a parking lot.

Likewise, it is inequitable to permit the Parties to retain the benefits under the Peace
Agreements but avoid their Replenishment Obligation. For this further reason, the SYRA is

invalid and it cannot support an order to enforce its provisions.

i
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3. The Public Agency Parties to the Judgment Cannot Validly Approve the

SYRA, because they have not complied with the California Environmental

Quality Act
The Public Agency Parties cannot approve the 2015 Safe Yield Reset Agreement

without first conducting a review of its potential impacts on the environment as required by
the California Environmental Quality Act (CEQA). By failing to conduct such an
environmental review, those agencies would fail to proceed in a manner required by law and
would disregard the impacts of the SYRA on the environment.

The approval of the SYRA constitutes a project under CEQA, because it may result in
significant impacts on the environment. These include, among others, possible adverse
effects on hydraulic control such as the loss of groundwater from the Chino Groundwater
Basin to the Santa Ana River; increased flooding risks in lower portions of the Basin; and
increased water quality issues in the Basin, to name just three.

The California Environmental Quality Act (“CEQA”) requires “a three-tier process to
ensure that public agencies inform their decisions with environmental considerations.”
Muzzy Ranch Co. v. Solano County Airport Land Use Comm’n. (2007) 41 Cal.4th 372, 380.
Significantly, the Supreme Court stated as follows: “The first tier is jurisdictional, requiring
that an agency conduct a preliminary review to determine whether an activily is subject to
CEQA. (CEQA Guidelines, §15060; see Pub. Resources Code, § 21065.)” (Id) The second
tier concerns exemptions from CEQA review, and the third tier applies if the agency
determines that substantial evidence exists that an aspect of the project may cause a
significant effect on the environment. If that occurs, an environmental impact report must be
prepared.” (1d., at 381.)

According to the CEQA guidelines, “‘Approval’ means the decision by a public
agency which commils the agency to a definite course of action in regard to a project
intended to be carried out by any person. The exact date of approval of any project is a
matter determined by each public agency according to its rules, regulations, and ordinances.
Legislative action in regard to a project often constitutes approval.” *(Cal. Code of Regs.,
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title 14, §15352.)

A series of cases have held that an agreement is a project if it commits the agency to
specific actions that may affect the environment. The salient case is Save Tara v. City of West
Hollywood (2008) 45 Cal.4th 116. In that case, the city entered into an agreement that
committed the city to the development of a senior citizens housing project. The Supreme
Court noted that the city had conditioned its approval on a subsequent environmental review
that would not occur until certain conditions had been met. The Court rejected that approach
stating that:

A CEQA compliance condition can be a legitimate ingredient in a preliminary

public-private agreement for exploration of a proposed project, but if the

agreement, viewed in light of all the surrounding circumstances, commits the

public agency as a practical matter to the project, the simple insertion of a

CEQA compliance condition will not save the agreement from being considered

an approval requiring prior environmental review. 45 Cal.4th at 132.

Here, like in Save Tara, the Public Agency Parties may take the position that their
approval of the SYRA is subject to a future CEQA analysis or that their approval is not final,
because the agreement must be approved by the court. Both positions would suffer from the
same defect. BEach Public Agency Party will have one opportunity to consider the SYRA.
Once approved, there will be no need to approve it a second time that would trigger the
necessary CEQA review. As the Supreme Court stated in Save Tara,

A fundamental purpose of an EIR is to provide decision makers with

ir._c;’brmdtion they can use in deciding whether to approve a proposed project,

not to inform them of the environmental effects of projects that they have

already approved. (Id., at 134.)

The Supreme Court listed several cases in which it had held that an approval of a
project constituted an approval under CEQA even though further discretionary governmental

decisions would be needed before any environmental change could occur. (Cal. Code of

|| Regs., title 14, §15352(a).) For example, in Muzzy Ranch Co. v. Solano County Airport Land
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Use Com. (2007) 41 Cal.4th 372, the Supreme Court held that the adoption of an airport iand
use plan was a project even though it directly authorized no new development. And in
Fullerton Joint Union High School Dist. v. State Bd. of Education (1982) 32 Cal.3d 779, 795,
the Court held that adoption of a school district succession plan was a project even though
“further decisions must be made before schools are actually constructed.” Finally, the
Supreme Coutt ruled in Bozung v. Local Agency Formation Com. (1975) 13 Cal.3d 263, 279,
282, that a regional agency’s approval of annexation by a city was a project even though
further approvals, including zoning changes, would be needed for property development to
occur. Bozung is particularly instructive, as it involved a dispute about whether the city or the
Local Agency Formation Commission was required to conduct the CEQA review. LAFCO
argued that it did not need to do an EIR because it could be done later by the city before it
annexed the subject property. The Court stated that LAFCO “misses the entire thrust of
CEQA which requires governmental agencies ‘at all levels’ to consider environmental
factors.” (Id., at 282.) The Court also held that, in keeping with the Guidelines, the agency
that is to act first on the project shall be the lead agency, “following the principle that the
environmental impact should be assessed as early as possible in governmental planning.”
(Id., at 282, quoting Guidelines, §15065(c).)

Here, the approval of the SYRA is a project, because it is a discretionary decision, it
does not require further action by the agencies, and it will go forward upon approval by the
court, and neither the Public Agencies nor the court will conduct the necessary environmental
analysis.

In County of dmador v. City of Plymouth (2007) 149 Cal.App.4th 1089, the Court of
Appeal held that an agreement between a city and an Indian tribe for the development of a
casino-hotel project was a project subject to CEQA review because it committed the city to
specific actions.

Like in the Save Tara and in County of Amador cases, the approval of the SYRA
commits the Public Agency Parties to the specific actions described in the SYRA including
the reduction of the Basin Safe Yield Reset, the storage of a higher amount of water, a
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reduction of the amount of water that may be produced from the Basin and a re-allocation of
water from CHINO and JCSD that will inhibit their future growth. These are actions also
may to adverse impacts on the hydraulic control of the Basin, increase flooding risks in lower
portions of the Basin and water quality issues in the Basin.

Even if the Public Agency Parties, in spite of the holdings in Save Tara and County of
Amador, fail to conduct an environmental analysis, the court itself, as the last step in the
process, should order a proper environmental review before approving the SYRA. This is
what was done before the approval of the OBMP.

In Hillside Memorial Park and Mortuary v. Golden State Water Co. (2011) 205
Cal.App.4th 534, 551, the court stated: “the trial court may and should take into account
environmental concerns raised by the opposing parties. A physical solution will not preclude
compliance with CEQA as to future projects to the extent such projects do not conflict with
the physical solution.”

The important point is that because the Public Agency Parties have not conducted the
first step in the environmental analysis (the initial study), they have not complied with CEQA
and their approval of the SYRA fails to proceed in the manner required by law. The absence
of a proper CEQA review negatively impacts the public interest; and there is no reason to
compel the Public Agency Parties do so. It was done for the OBMP. It should be done for
the SYRA.

4. The Public Agency Parties to the Judgment Cannot Validly approve the

SYRA and the SYRA Must be Rejected to Prevent An Unauthorized

Taking In Violation Of Article I, Section 19 Of The California

Congtitution.

Article I, Section 19 of the California Constitution provides: “Private property may be
taken or damaged for public use only when just compensation ... has first been paid ....” This
provision “is seff-executing,” and “is ‘“designed to bar [glovernment from forcing some
people alone to bear public burdens which, in all fairness and justice, should be bome by the

public as a whole.”” (Rose v. City of Coalinga (1987) 190 Cal.App.3d 1627, 1633; Jefferson
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Street Ventures, LLC v. City of Indio (2015) 236 Cal.App.4th 1175, 1192 (quoting Penn Cent.
Transp. Co. v. City of New York (1978) 438 U.S. 104, 123).) Under California’s Eminent
Domain Law, a public entity may exercise the power of eminent domain only when it has
adopted a resolution of necessity declaring public interest and necessity require a proposed
project, the project is planned and located in the manner most compatible with the greatest
public good and least private injury, and the property sought to be acquired is necessary for
the project; and if property sought to be taken is already subject to a public use, additional
findings ate required to establish a new public use is “more necessary.” (See Code Civ. Proc.,
§§ 1230.020, 1240.030, 1240.040, and 124.610, et seq.)

These constitutional and statutory provisions are implicated when governmental action
“deprive[s] [a] claimant of a valuable right,’” including the right to unrestricted use of one’s
water. (County of San Diego v. Miller (1975) 13 Cal.3d 684, 691 (quoting U.S. v. Fuller
(1973) 409 U.S. 488, 490) (emphasis in original) (quoting U.S. v. 53 1/4 Acres of Land, More
or Less, etc. (2d Cir. 1943) 139 F.2d 244, 247); Peckwith v. Lavezzola (1942) 50 Cal.App.2d
211, 218.) By “limiting [an owner’s] ability to use an amount of water to which they would
otherwise be entitled, the government . . . essentially substitute[s] itself as the beneficiary of
the [owner’s] rights with regard to that water.” (Tulare Lake Basin Water Storage Dist. v. U.S.
(“Tulare™) (Fed. C1. 2001) 49 Fed.Cl. 313, 320.) Accordingly, when government acts “with
the purpose and effect of subordinating” . . . water rights to [a] Project’s uses “whenever it
[sees] fit,” “with the result of depriving the owner of its profitable use, (there [is]) the
imposition of such a servitude™” as constitutes a taking. (Dugan v. Rank (1963} 372 U.S.
609, 625-26 (quoting Peabody v. U.S. (1913) 231 U 8. 530, 538 and Portsmouth Harbor Land
& Hotel Co. v. U.S. (1922) 260 U.S. 327, 329).)

a. Restriction on Carry Over Water Would Constitute a Taking,

The appropriators “are entitled under the Physical Solution” to expressly delineated
shares of Operating Safe Yield and Safe Yield that remains available after overlying rights of
the Agricultural Pool and the State of California have been satisfied. (Judgment, Paragraphs 6
and 9 and Exhibit I, Section 10(a)(2).) Their rights are “decmed and considered of equal
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priority”; and they are “estopped and barred from asserting special priorities or preferences”
in the enjoyment of their rights. (Judgment, Paragraph 9(a).) An “appropriator who produces
less than its assigned share of Qperating Safe Yield may carry such unexercised right forward
for exercise in subsequent years.” (Judgment, Exhibit H, Section 12.) Contrary to these
provisions, the SYRA Paragraph 6.2 would restrict appropriators who have carried over water
shares in past years from exercising their rights with respect to those shares.

First, imposition of the SYRA Paragraph 6.2 would single out appropriators who have
carried over water shares to “assume an obligation to ensure that there is a Safe Storage
Reserve of 130,000 acre-feet of water” for the benefit of the other Parties. (Motion, 23:10-14
(emphasis added).) Second, the obligation on all carry over water would not be in proportion
to the appropriators’ relative adjudicated rights. Instead, it is proposed to be allocated based
only on carry over water stored in the Basin as of July 1, 2015, without consideration of
supplemental water, rather than on the appropriators’ percentage shares of Operating Safe
Yield. (SYRA, Paragraph 6.2(a).) Therefore, imposition of SYRA would result in a clear,
immediate, and unauthorized restriction on and te-prioritization of the appropriators’ rights;
and appropriators like Chino, who have carried over more allocated water shares over time,
would be disproportionately restricted in the use of their shares relative to those appropriators
who have produced rather than stored in past years.

The Parties that support the SYRA clearly seek to force onto Chino a burden to
contribute more than its fair share to an undertaking purportedly necessary to serve the public
interest in preservation of the Chino Basin. Chino has not consented to this. Nor have steps
been taken by the Parties, and in particular the public entitics among them, or Watermaster, to
ensure that provisions of Article I, Section 19 of the California Constitution and of the
Eminent Domain Law are adhered to prior to depriving Chino the right to use its carry over
water. Therefore, if the Court were to authorize Watermaster’s enforcement of the SYRA as
proposed, it would be sanctioning a taking in violation of Article I, Section 19 and the
Eminent Domain Law.

1
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The contention that Watermaster’s regulatory powers somehow negate the taking is
incorrect. Carry over water is not subject to the restriction SYRA would impose. Watermaster
conflates its powers of regulation of supplemental water with carry over water in asserting
otherwise. (See Motion, 28:19-29:10.) The Restated Judgement calls for Watermaster to
regulate storage capacity, and with respect to supplemental water only. (Paragraphs 11 and
12.) Further, Watermaster is constrained by the scope of the Court’s retained jurisdiction,
which does not reach matters affecting the “determination of specific quantitative rights and
shares in the declared Safe Yield or Operating Safe Yield.” (Judgment, Paragraphs 9, 15(b)
and (c), and 17.) It is beyond Watermaster’s purview to enforce any rule or regulation that
would alter the rights and shares of any appropriator,

Watermaster contends “establishment of a Safe Storage Reserve is not a ‘taking’ of
Chino’s or any other party’s water,” under the apparent theory that a claim would not accrue
until such time as Watermaster prevents an appropriator from making a withdrawal from
storage in accordance with the SYRA’s terms. (Motion, 30:15-22.) But the sole case
Watermaster offers in support of its position, Casitas Mun. Water District (“Casitas”) (Fed.
Cir. 2014) 708 F.3d 1340, is inapposite. Casifas presented a Fifth Amendment takings claim
brought under the Tucker Act in the Federal Court of Claims. So it did not involve a takings
claim or accrual analysis under Article I, Section 19. And the court’s analysis in that case
turned on limited rights of the claimant distinguishable from Chino’s rights here.

In Casitas, the Casitas Municipal Water District (“Casitas™) was issued a license by the
State to divert up to a maximum of 107,800 acre feet of water per year from the Ventura River
and its tributaries in conjunction with the Ventura River Project, a dam and canal system
directing water to the Casitas Reservoir. The license provided up to 28,500 acre feet of
diverted water could be put to beneficial use annually by withdrawal from the Casitas
Reservoir for distribution to Casitas’ customers. Casitas sought redress when the federal
government issued a biological opinion requiring it to construct and operate a fish ladder that
would physically prevent 1,915 acre feet of water from being diverted to the Casitas
Reservoir, Casitas claimed this interference with its ability to divert water pursuant to its

59 Document No. 25770

CITY OF CHINO’S OPPOSITION TO WATERMASTER’S MOTION REGARDING 2015 SAFE YIELD RESET
AGREEMENT, AMENDMENT OF RESTATED JUDGMENT, PARAGRAPH 6




oo =1 S L = W N

ST - TR NG SR N TR N R N B N R N N v e L e T
P T~ U S O C SR | S SN - TR - B B - N V. B

license was a taking. Its argument was rejected because Casitas was not prevented from
diverting any of the 28,500 acre feet of water its license defined as the maximum amount of
water it could put to beneficial use on an annual basis. In other words, under the terms of
Casitas’ licensé, the issuance of the biological opinion did not impinge upon Casitas’ right to
beneficial use of any water.

In distinct contrast to Casitas’ narrow privilege to use only limited amounts of water
diverted pursuant to its license, Chino enjoys adjudicated rights to produce or store at its
option defined percentage shares of Operating Safe Yield, which have been confirmed
annually by Watermaster. These rights were recognized as part of a Physical Solution
implemented by the Judgment to serve “maximum reasonable beneficial use of the waters of
Chino Basin,” which determination is not subject to challenge in the current proceedings.
(Tudgment, 39; see also California American Water v. City of Seaside (2010) 183 Cal.App.4th
471, 480 (citing Cal. Const., art. X, § 2) (“A physical solution is .. . consistent with the
constitutional mandate to prevent waste and unreasonable water use and to maximize the
beneficial use of this state’s limited resource.”); accord City of Santa Maria v. Adam (2012)
211 Cal. App.4th 266, 287, as modified on denial of reh’g (Dec. 21, 2012); and see Big Bear
Mun. Water Dist. v. Bear Valley Mutual Water Co. (1989) 207 Cal.App.3d 363, 377-78.)
Therefore, the holding of Casitas has no bearing on the Court’s evaluation here of the
proposed Safe Storage Reserve, which would work a taking by subordinating Chino’s rights
to the beneficial use of its carry over water for the benefit of all other Parties and ultimate
recipients of water from the Basin. (See County of San Luis Obispo v. Superior Court
(Munari) (2001) 90 Cal.App.4th 288, 291 and Tulare, supra, 49 Fed.Cl. at p.319.)

Finally, even if Watermaster were correct in its assertion that no taking would accrue
until an appropriator is prevented from making a withdrawal, this Court would still be
authorizing an unconstitutional taking if the SYRA is approved as proposed. Watermaster has
failed to make any showing why targeted restriction of Chino’s use of its stored carry over
water is legally permissible. Bither a taking will be immediate upon imposition of the storage
burden or upon its operation to prevent a withdrawal. Regardless, the scheme devised by the
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Parties supporting the SYRA is clearly designed to, and would, ensure that Chino and other
appropriators who have carried over water alone bear the unfounded new Safe Storage
Reserve in violation of Article I, Section 19 and the Eminent Domain Law. The Parties, in
particular those appropriators who have produced and over produced water in prior years, and
the public would reap the bepefit of this unconstitutional taking. The Court sits in equity in

Rk

these proceedings and “*possesses broad powers to see that justice is done. (Seaside, supra,
183 Cal.App.4th at p. 480 (quoting Rancho Santa Margarita v. Vail (1938) 11 Cal.2d 501,
560).) The Court should not allow the Parties who seek to impose the SYRA to relegate the
Court to a participant in an unconstitutional taking by issuing the order Watermaster has
requested. Justice requires the Court to reject the Safe Storage Reserve.

b. Reallocation of Unproduced Agricultural Pool Water Would Constitute a Taking,

In addition to their delineated shares of Safe Yield and Operating Safe Yield, the
appropriators are afforded first priority to water allocated to the Agricultural Pool that goes
unproduced, to satisfy land conversion claims. (Judgment, Exhibit H, Section 10.) The SYRA
would reallocate unproduced Agricultural Pool water from use by the appropriators to satisfy
their conversion claims to offset water produced by Desalter production. SYRA Paragraph
5.2(b) directs Watermaster to take an amount of water equal to 50% of the Desalter
Production, up to 20,000 AFY, from Safe Yield and then supplement that reduction of Safe
Yield from the Unproduced Agricultural Pool Water. The purpose of this provision is clearly
to reduce the Parties’ obligation to pay to replenish the Desalter production. Therefore, it is
obvious that the Parties that support the SYRA again seek to take water belonging to Chino
and other affected appropriators for their own benefit and to require those affected to bear a |
burden to contribute more than its fair share to serve the benefit of other Parties. Chino has
not consented to this, and no steps have been taken to ensure compliance with Article
Section 19 of the California Constitution and of the Eminent Domain Law.

Therefore, the Court must reject the SYRA on this further basis to prevent a taking.

i
i
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VIL
THE COURT HAS THE DUTY TO PROTECT CHINO AND JCSD

We invoke the wisdom of the California Supreme Court about the Court’s duty in the
face of the request by the Parties herein:

“While it is entirely proper for the court to accept stipulations of counsel that

appear to have been made advisedly, and after due consideration of the fucts, the

court cannot surrender its duty to see that the judgment to be entered is a just

one, nor is the court to act as a mere puppet in the matter. California State

Automobile Association v. Superior Court (1990) 50 Cal.3d 658

Watermaster requests an order that is unjust. It asks the Court to direct Watermaster to
strip away CHINO’S right to its stored water and to its future annual water allocations to
satisfy its land use conversion claims. The purpose of the request also is unjust. The Parties
for whom the request is being made are obligated, by their own agreements, to be assessed to
meet their Replenishment Obligation but seek to reduce that obligation through a reallocation
of Safe Yield that would be achieved by taking adjudicated water rights of CHINO and JCSD.

In City of Los Angeles v. City of San Fernando (1975) 14 Cal.3d 99, the Court
protected the City of Los Angeles existing pueblo rights in a case involving the adjudication
of the Los Angeles River.

In City of Barstow v. Mojave Water Agency (2000) 23 Cal.4th 1224, the Court
protected the existing water rights of a private party in a case involving the adjudication of the
Mojave basin. The Supreme Court stated that when imposing physical solutions, it has
cautioned courts “against unreasonably burdening any party”, that “a prior appropriator ...
cannot be compelled to incur any material expense in order to accommodate the subsequent
appropriator”, that “a trial court may not demand that any one party spend large amounts of
money in order to satisfy a physical solution” and that “the solution’s general purpose cannot
simply ignore the priority rights of the parties asserting them.” 23 Cal.4th 1224, 1250. In
City of Barstow, the Supreme Court affirmed the appellate court’s protection of the rights of

'{ the private party and reversed the trial court.
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In Hi-Desert, the appellate court protected the existing adjudicated water rights of a
private party from a post judgment order arising out of the adjudication of the Warren Basin.

It also is the policy of the state to protect this domestic use of the state’s water. Water
Code Section 106. In City of Santa Maria v Adam (2012) 211 Cal.App.4th 266 at 278, the
Court explained:

Other water policy is contained in the Water Code. Pertinent here is Water

Code Section 106, which provides that it is “the established policy of this State

that the use of water for domestic purposes is the highest use of water and that

the next highest use is for irrigation.” Municipalities are granted special

legislative protection by Water Code Section 106.5, which states it is “the

established policy of this State that the right of a municipality to acquire and

hold rights to use of water should be protected to the fullest extent necessary for

existing and future uses...” There is no statewide system for allocating rights in

groundwater. The Legislature has lefi that to local government ok, as here, to
adjudication by the courts.

Here, in the adjudicated Chino Basin, the court should protect the rights of CHINO
and JCSD that have adjudicated water rights in the waters of the Chino Basin arising from
the Judgment herein, which have been observed consistently by the Watermaster.

CHINO is a public agency that provides domestic water to its population, currently at
80,000 but projected to grow to 130,000, as all agricultural land within the city is entitled.
This growth, not only in CHINO but also within the City of Ontario and the JCSD, was
contemplated by the framers of the Judgment herein. It was known that agricultural land with
its superior right to Chino Basin groundwater as overlying land owners would give way to
urbanization and that the agencies responsible for that growth (CHINO, Ontario and JCSD)
would “succeed” to those water rights under Section 10 of Exhibit H to the Judgment.

It is this right that is under attack.

/1
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VIIL
THE COURT SHOULD NOT REDUCE THE BASIN’S HISTORIC SAFE YIELD

OR ADOPT THE NEW METHOD TO DETERMINE THE SAFE YIELD

The Motion does not attempt to answer the two most important questions about the
Basin’s Historic Safe Yield.

First: Why does the Basin’s Historic Safe Yield need to be changed?

Second: How was it determined that the Basin’s Safe Yield is or should be
approximately 135,000 acre feet?

The desire of the Parties behind the SYRA is no answer.

The Tech Memo utilizes a “net recharge” method to determine the Safe Yield of the
Basin; but it is incongruous with the provisions of the Judgment’s Safe Yield Standard. The
Court should not allow that method to substitute for the Judgment’s Safe Yield Standard and
the Court’s discretion. In addition, the Tech Memo does not identify or measure the impact
on the Basin of any undesirable result - thereby ignoring one essential criterion of the
definition of Safe Yield Standard.

In addition, the Motion fails to identify any undesirable result as justification for
reducing the Basin’s Safc Yield value. It does not answer the questions above. It does not
explain why the Basin’s Safe Yield value needs to be changed. For example, it does not
identify the undesirable that will result from maintaining the Basin Safe Yield at 140,000 afy.

The Judgment’s Safe Yield Standard is broad and dynamic. The determination of the
Basin’s Safe Yield value should be based upon the Judgment’s Safe Yield Standard, which
provides for the maximization, not the minimization, of the waters of the Chino Basin to meet
the needs of the public — the ultimate users of the waters of the Chino Basin.

The Safe Yield Standard needs to be applied in a forward-looking manner in order to
have any relevancy to the determination of the Basin’s Safe Vield value. All data, tools and
assessments to determine the Basin’s Safe Yield should have this concept at their core.

Most of all, the purpose of the Safe Yield Standard should be applied to make water
available to the public that is ever growing.
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VIIIL
‘ CONCLUSION |
For the reasons set forth in this Opposition, CHINO respecifully requests the Court

to reject the requested findings and orders in the Motion.

ERICKSON, APC

Dated: January 19, 2016 GUTIERREZ, FIERR{
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Jimmy L. Gutierrez (SBN 59448)

Artaro N. Fierro (SBN 141091)

GUTIERREZ, FIERRO & ERICKSON, AP.C.
12616 Central Avenue

Chino, California 91710
Telephone: ‘5909 591-6336
Facsimile: 909) 628-9803

Attorneys for Defendant City of Chino

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SAN BERNARDINO - RANCHO CUCAMONGA DISTRICT

CASE NUMBER: RCV51010
[Assigned for All Purposes to the Honorable
Stanford E. Reichert]

CITY OF CHINO’S OBJECTIONS TO
DECLARATION OF MARK

CHINO BASIN MUNICIPAL WATER 3
v. g WILDERMUTH SUBMITTED WITH

DISTRICT,
Plaintiff,

WATERMASTER’S MOTION
CITY OF CHINO, et al., REGARDING 2015 SAFE YIELD RESET
AGREEMENT, AMENDMENT OF
Defendants. RESTATED JUDGMENT, PARAGRAPH 6

[Filed concurrently with Opposition fo
Watermaster’s Motion, Objections to Declaration
of Peter Kavounas and Proposed Order,
Declaration of David G. Crosley and Declaration
of Robert Shibatani]

Date: February 26, 2016
Time: 1:30 p.m.
Dept.: R6

(FEE- EXEMPT PURSUANT TO GOVERNMENT
CODE § 6103)

)
TO WATERMASTER AND ALL PARTIES AND THEIR ATTORNEYS OF
RECORD:

Defendant City of Chino hereby makes the objections set forth below to the
Declaration of Mark Wildermuth submitted with Watermaster’s Motion Regarding 2015 Safe

Yield Reset Agreement, Amendment of Restated Judgment, Paragraph 6.
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GROUNDS FOR OBJECTION:

MATERIALS OBJECTED TO:
Declaration of Mark Wildermuth
L. “The original 2003 Chino Basin | Lacks foundation. {(Evid. C. §702.)

Groundwater Model was developed by me
and under my direction, as have been all
of the updates to that model, including
significant updates in 2006 and 2007.”
(Para. 4, lines 3-5.)

Irrelevant and immaterial. (Evid. C. §350.)
Hearsay. (Evid. C. §1200.)
Oral testimony inadmissible to prove the

contents of a writing. (Evid. C. §1523.)

2. “These prior versions of the model
served as the basis for the Parties’
agreement to and this Court’s approval of
the Peace IT measures, and were used in
the evaluation, pursuant to the California
Environmental Quality Act, of the storage
and recovery project with the Metropolitan
Water
referred to as the Dry Year Yield

District of Southern California

Agreement.” (Para. 4, lines 5-8.)

Lacks foundation. (Evid. C. §702.)

Irrelevant and immaterial. (Evid. C. §350.)
Hearsay. (Evid. C. §1200.)

Improper lay opinion; opinion based on

improper matter. (Evid. C. §§800, 803.)

3. “The Water

Quality
Control Board for the Santa Ana Region

Regional

(*Regional Board’) accepted the model’s
predictions for evaluation and approval of
Watermaster’s proposal that the Basin be

managed under the ‘Maximum Benefit’

mechanism.” (Para. 4, lines 9-11)

Lacks foundation. (Evid. C. §702.)

Irrelevant and immaterial, (Evid. C. §350.)
Hearsay. (Evid. C. §1200.)

Improper lay opinion; opinion based on

improper matter. (Evid. C. §§800, 803.)
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MATERIALS OBJECTED TO:
Declaration of Mark Wildermuth

GROUNDS FOR OBJECTION:

4. “An updated version of the 2007
model provided the basis for the Parties’
decision-making in the process of
finalizing the 2013 Amendment to the
2010 Recharge Master Plan Update,
approved by this Court in October 2013,
and has been used by the Regional Board
in order to evaluate the achievement of
Hydraulic Control within the Basin.”

(Para. 4, lines 11-15.)

Irrelevant and immaterial. (Evid. C. §350.)
Lacks foundation. (Evid. C. §702.)
Hearsay. (Evid. C. §1200.)

Improper lay opinion; opinion based on

improper matter. (Evid. C. §§800, 803.)

5. “The most recent 2013 update (‘the
2013 Model’) is an wupdate of and
improvement upon the 2003 model and its

updates.” (Para. 5, lines 16-17.)

Irrelevant and immaterial. (Evid. C. §350.)

Lacks foundation. (Evid. C. §702.)

6. “Construction of the 2013 Model,
its calibration and application to evaluate
and update the Safe Yield of the Chino
Basin is described in a draft report entitled
Draft -- 2013 Chino Basin Groundwater
Model Update and Recalculation of Safe
Yield Pursuant to Peace Agreements

(attached hereto as ‘Exhibit 17).” (Para. 3,

lines 17-20.)

Irrelevant and immaterial. (Evid. C. §350.)
Lacks foundation. (Evid. C. §702.)
Hearsay. (Evid. C. §1200.)
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MATERIALS OBJECTED TO:
Declaration of Mark Wildermuth

GROUNDS FOR OBJECTION:

7. Exhibit 1 (“Draft ~ 2013 Chino
Basin Groundwater Model Update and
Recalculation of Safe Yield Pursuant to
attached  to

Peace  Agreements”),

Declaration of Mark Wildermuth.

Irrele.vant and immaterial. (Evid. C. §350.)
Lacks foundation. (Evid. C. §702.)
Hearsay. (Evid. C. §1200.)

Improper expert opinion. (Evid. C. §801.)

8. “The 2013 Model is the result of
approximately three years of model
development and application efforts.”

(Para. 6, lines 23-24.)

Irrelevant and immaterial. (Evid. C. §350.)

Lacks foundation. (Evid. C. §702.)

9. “In brief, the 2013 Model includes
and expands upon the hydrogeologic data
included in the 2003 and 2007 Models,
incorporating mnew production data,
precipitation data, hydrogeologic data, and
interpretations of them.”

20-22.)

(Para. 5, lines

Irrelevant and immaterial. (Evid. C. §350.)
Lacks foundation. (Bvid. C. §702.)
Hearsay. (Evid. C. §1200.)

Improper expert opinion. (Evid. C. §801.)
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GROUNDS FOR OBJECTION:

MATERIALS OBJECTED TO:
Declaration of Mark Wildermuth
10.  “Based on the modeling and | Irrelevant and immaterial. (Evid. C. §350.)

calibration efforts detailed above, it is my
opinion that Watermaster now has the
ability to, and can competently,
reasonably, and accurately perform the
required basin yield reevaluation arising
from the OBMP Implementation Plan and
prior orders of this Court.” (Para. 6, lines

24-27)

Lacks foundation. (Evid. C. §702.)

Improper lay opinion; opinion based on
improper matter. (Evid. C. §§800, 803.)
Improper expert opinion. (Evid. C. §801.)

11.

“The Updated Basin Model has
been calibrated with a high degree of
confidence and has been peer reviewed by
representatives of the Parties to the

Fudgment.” (Para. 7, lines 28-1.)

Irrelevant and immaterial. (Bvid. C. §350.)
Lacks foundation. (Evid. C. §702.)

Improper lay opinion; opinion based on
improper matter. (Evid. C. §§800, 803.)
Improper expert opinion. (Evid. C. §801.)
Hearsay. (Evid. C. §1200.)

12. “Hydraulic  Control will be
achieved in fiscal 2016.” (Para. 8, lines 8-

10.)

Irrelevant and immaterial. (Evid. C. §350.)
Lacks foundation. (Evid. C. §702.)

Improper lay opinion; opinion based on
improper matter. (Evid. C. §§800, 803,)
Improper expert opinion. (Bvid. C. §801.)
Hearsay. (Evid. C. §1200.)
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MATERIALS OBJECTED TO:
Declaration of Mark Wildermuth

GROUNDS FOR OBJECTION:

13, “In 2007, WMWD proposed to
assume the obligation of pursuing the
and they were

Future  Desalters

subsequently joined by the Jurupa
Community Services District and the City

of Ontario.” (Para. 9, lines 11-13.)

Irrelevant and immaterial. (Evid. C. §350.)
Lacks foundation. (Evid. C. §702.)
Hearsay. (Evid. C. §1200.)

14, “The proposed allocation of Re-
Operation water at the time of the Peace 11
Agreement was developed to ensure the
completion of the additional 10 MGD of
desalting capacity by WMWD and to
reflect ifs capital commitments.” (Para. 9,

lines 14-17.)

Irrelevant and immaterial. (Evid. C. §350.)
Lacks foundation. (Evid. C. §702.)

Improper lay opinion; opinion based on
improper matter. (Evid. C. §§800, 803.)
Improper expert opinion. (Evid. C. §801.)
Hearsay. (Evid. C., §1200.)

15.  “At the time of the Court's approval
of the Peace Agreement and OBMP
Implementation Plan, it was believed that
the Safe Yield might be larger than was
stated in the Judgment.” (Para. 10, lines
18-20)

Irrelevant and immaterial. (Bvid. C. §350.)
Lacks foundation. (Evid. C. §702.)

Improper lay opinion; opinion based on
improper matter. (Evid. C. §§800, 803.)
Improper expert opinion. (Evid. C, §801.)
Hearsay. (Evid. C. §1200.)
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MATERIALS OBJECTED TO:
Declaration of Mark Wildermuth

GROUNDS FOR OBJECTION:

16.  “At the time of the development of
the 2013 Model, despite the construction
of the Desalters and the implementation of
the Peace II Measures, the evaluation of
available data,

production long-term

hydrology and  prevailing  cultural
conditions suggested that there may have
been a decline in Safe Yield.” (Para. 10,

lines 20-23.}

Itrelevant and immaterial. (Evid. C. §350.)
Lacks foundation. (Evid. C. §702.)

Improper lay opinion; opinion based on
improper matter. (Evid. C. §§800, 803.)
Improper expert opinion. (Evid. C. §801.)
Hearsay. (Evid. C. §1200.)

17.  “I, with my staff at my direction,
prepared the following Exhibits to the
Agreement:  Exhibit ‘A
Technical Memorandum; Exhibit ‘D,” the

the Reset
Storage Losses Technical Memorandum;
and, Exhibit ‘E,” the Safe Storage
Management Techuical Memorandum.”

(Para. 11, lines 24-28.)

Irrelevant and immaterial. (Evid. C. §350.)

Lacks foundation. (Evid. C. §702.)

18.  Exhibit “A” to the Safe Yield Reset

Agreement:  the  Reset  Technical

Memorandum. (Para. 11, lines 26-27.)

Irrelevant and immaterial. (Evid. C. §350.)
Lacks foundation. (Evid. C. §702.)
Hearsay. (Evid. C. §1200.)
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MATERIALS OBJECTED TO:
Declaration of Mark Wildermuth

GROUNDS FOR OBJECTION:

19,  Exhibit “D” to the Safe Yield Reset
Agreement: the Storage Losses Technical

Memorandum. (Para. 11, line 27.)

Irrelevant and immaterial. (Evid. C. §350.)
Lacks foundation. (Evid, C. §702.)
Hearsay. (Evid. C. §1200.)

20.  Exhibit “E” to the Safe Yield Reset
Agreement: the Safe Storage Management
Technical Memorandum. (Para. 11, lines

27-28.)

Irrelevant and immaterial. (Bvid. C. §350.)
Lacks foundation. (Evid. C. §702.)
Hearsay. (Evid. C. §1200.)

21.  “Using the 2013 Model and the
methodology described in the Reset
Technical Memorandum, the Safe Yield
for the 2010/2011-2019/2020 time period
identified in the OBMP Implementation
Plan and Watermaster's Rules and
Regulations

afy.” (Para. 12, lines 1-3.)

is approximately 135,000

Irrelevant and immaterial. (Evid. C. §350.)
Lacks foundation. (Evid. C. §702.)

Improper lay opinion; opinion based on
improper matter. (Evid. C. §§800, 803.)
Improper expert opinion. (Evid. C. §801.)
Hearsay. (Evid. C. §1200.)

22.  “In my opinion, he methodology

described in  the Reset Technical

Memorandom is  consistent with the
Judgment, OBMP Implementation Plan
and the Court's prior orders.” (Para. 13,

lines 4-5.)

Irrelevant and immaterial. (Evid. C. §350.)
Lacks foundation. (Evid. C. §702.)

Improper lay opinion; opinion based on
tmproper matter. (Evid. C. §§800, 803.)
Improper expert opinion. (Evid. C. §801.)
Hearsay. (Evid. C. §1200.)
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MATERIALS OBJECTED TO:
Declaration of Mark Wildermuth

GROUNDS FOR OBJECTION:

23.  “Specifically, the Updated Basin
Model has incorporated data from the
2000/2001-2009/2010 period, along with
long-term hydrology from 1921 to the date
of the reset evaluation.” (Para. 13, lines 6-

7.)

Irrelevant and immaterial. (Evid. C. §350.)
Lacks foundation. (Evid. C. §702.)

Improper lay opinion; opinion based on
improper matter. (Evid. C. §§800, 803.)
Improper expert opinion. (Evid. C. §301.)
Hearsay. (Evid. C. §1200.)

24,

“Based on my expertence in the
field of groundwater hydrology and years
of experience in the Chino Basin, 1 believe
the approach to be a prudent and
methodology,

reasonable  professional

congistent with professional custom,
standard and practice.” (Para. 13, lines 7-

10.)

Irrelevant and immaterial. (Evid. C. §350.)
Lacks foundation. (Evid. C. §702.)

Improper lay opinion; opinion based on
improper matter. (Evid. C. §§800, 803.)
Improper expert opinion. (Evid. C. §801.)
Hearsay. (Evid. C. §1200.)

25. “In my opinion, the Basin
protection measures to which the parties
have agreed in the 2015 Safe Yield Reset
Agreement will ensure that the Basin is
not harmed by extractions of 135,000 afy
of water through fiscal 2020.” (Para. 14,

lines 11-13.)

Irrelevant and immaterial. (Evid. C. §350.)
Lacks foundation. (Evid. C. §702.)

Improper lay opinion; opinion based on
improper matter. (Evid, C. §§800, 803.)
Improper expert opinion. (Evid. C. §801.)
Hearsay. (Evid. C. §1200.)

9
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MATERIALS OBJECTED TO:
Declaration of Mark Wildermuth

GROUNDS FOR OBJECTION:

26. “In my opinion, the Basin
protection measures to which the patties
have agreed in the 2015 Safe Yield Reset
Agreement, including the Safe Storage
Management Measures, will ensure that
the Basin is not harmed by extractions of
the 20,000 af that was allocated in the past
four years than would have been allocated
if the Safe Yield had been reset to 135,000

afyin 2011.” (Para. 15, lines 14-17.)

Irrelevant and immaterial. (Evid. C. §350.)
Lacks foundation. (Evid. C. §702.)

Improper lay opinion; opinion based on
improper matter. (Evid. C. §§800, 803.)
Improper expert opinion. (Evid. C. §801.)
Hearsay. (Evid. C. §1200.)

27. “Using methodology consistent
with prudent professional standards,
Watermaster’s | hydrologic  consultant
estimates that since the early 1900s, more

than 2.1 million af has been withdrawn

| from the Basin in excess of recharge to the

Basin.” (Para. 16, lines 18-20.)

Irrelevant and immaterial. (Evid. C. §350.)
Lacks foundation. (Evid. C. §702.)

Improper lay opinion; opinion based on
improper matter. (Evid. C. §§800, 803.)
Improper expert opinion. (Evid. C. §801.)
Hearsay. (Evid. C. §1200.)

Dated:; January 19, 2016

GUTIERREZ, FIE

3 & ERICKSON, A.P.C.

10
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Jimmy L. Gutierrez (SBN 59448)
Arturo N. Fierro (SBN 141091
GUTIERREZ, FIERRO & E
12616 Ceniral Avenue

Chino, California 91710
Telephone: 883; 591-6336

Tacsimile: 628-9803
Attorneys for Defendants, City of Chino

CKSON, A.P.C.

SUPERIOR COURT OF THE STATE OF CALIFORNIA
'FOR THE COUNTY OF SAN BERNARDINO

CHINO BASIN MUNICIPAL WATER
DISTRICT,

Plaintiff,

V.

CITY OF CHINO, et al.,
Defendants.

?
|
|
1

CASE NUMBER: RCV 51010
[Assigned for All Purposes to the Honorable
Stanford E. Reichert]

[PROPOSED] ORDER TO CITY OF
CHINO’S OBJECTIONS TO
DECLARATION OF MARK
WILDERMUTH SUBMITTED WITH
WATERMASTER’S MOTION
REGARDING 2015 SAFE YIELD RESET
AGREEMENT, AMENDMENT OF
RESTATED JUDGMENT, PARAGRAPH 6

{Filed concurrently with Opposition to
Watermaster’s ~ Motion, Objectiond  to
Declaration of Mark Wildermuth, Objections to
Declaration of Peter Kavounas and Proposed
Order, Declaration of David G. Crosley and
Declaration of Robert Shibatani]

Date: February 26, 2016
Time: 1:30 p.m.
Dept.: R6

(FEE- EXEMPT PURSUANT TO GOVERNMENT CODE
§ 6103)

After reviewing the papers and evidence submitted in support of and in Opposition to

Motion Regarding 2015 Safe Yield Reset Agreement, Amendment of Restated Judgment,

Paragraph 6 and hearing the arguments of counsel, and good cause appearing, the Court

RULES wupon Defendants® objection to plaintiff’s evidence as follows:

1
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MATERIALS OBJECTED TO :
Declaration of Mark Wildermuth:

GROUNDS FOR
OBJECTION:

RULING ON
OBJECTION:

1. “The original 2003 Chino
Basin Groundwater Model was
developed by me and under my
direction, as have been all of the
updates to that model, including
significant updates in 2006 and
2007.” (Para. 4, lines 3-5.)

Lacks foundation. (Evid. C.
§702.) Irrelevant and immaterial.
(Evid. C. §350.) Hearsay. (Evid.
C. §1200) Oral testimony
inadmissible to prove the contents

of a writing. (Evid. C. §1523.)

Sustained:

Overruled:

2. “These prior versions of the
model served as the basis for the
Parties’ agreement to and this
Court’s approval of the Peace II
measures, aﬁd were used in the
evaluation, pursuant to  the
California Environmental Quality
Act, of the storage and recovery
project with the Metropolitan Water
District of Southern California
referred to as the Dry Year Yield

Agreement.” (Para. 4, lines 5-8.)

Lacks foundation. (Evid. C.
§702.) Irrelevant and immaterial.
(Evid. C. §350.) Hearsay. (Evid.
C. §1200.) Improper lay opinion;
opinion based on improper

matter. (Evid. C. §§800, §03.)

Sustained:

Overruled:

2
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MATERIALS OBJECTED TO :
Declaration of Mark Wildermuth:

GROUNDS FOR
OBJECTION:

RULING ON
OBJECTION:

3. “The Regional Water Quality
Control Board for the Santa Ana
Region (‘Regional Board’) accepted
the model’s  predictions for
evaluation and  approval of
Watermaster’s proposal that the
Basin be managed under the
‘Maximum Benefit” mechanism.”

(Para. 4, lines 9-11)

Lacks foundation.  (Evid. C.
§702,) Irrelevant and immaterial.
(BEvid. C. §350.) Hearsay. (Evid.
C. §1200.) Improper lay opinion;
opinion based on improper

matter. (Evid. C. §§800, 803.)

Sustained:

Overruled:

4. “An updated version of the
2007 model provided the basis for
the Parties’ decision-making in the
process of finalizing the 2013
Amendment to the 2010 Recharge
Master Plan Update, approved by
this Court in October 2013, and has
been used by the Regional Board in
order to evaluate the achievement of
Hydraulic Control within the Basin.”

(Para. 4, lines 11-15.)

Irrelevant and immaterial. (Evid.
C. §350.) Lacks foundation.
(Evid. C. §702.) Hearsay. (Evid.
C. §1200.) Improper lay opinion;
opinion based on improper

matter, (Evid. C. §§800, 803.)

Sustained:

Overruled:

3
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MATERIALS OBJECTED TO :
Declaration of Mark Wildermuth:

GROUNDS FOR
OBJECTION:

RULING ON
OBJECTION:

5. “The most recent 2013
update (‘the 2013 Model”) is an
update of and improvement upon the
2003 model and its updates.” (Para.
5, lines 16-17.)

Irrelf;vant and immaterial. (Evid.
C. §350.) Lacks foundation.
(Evid. C. §702.)

Sustained:

QOverruled:

6. “Construction of the 2013
Model, its  calibration  and
application to evaluate and update
the Safe Yield of the Chino Basin is
described in a draft report entitled
Draft - 2013 Chino Basin
Groundwater Model Update and
Recalculation of Safe  Yield
Pursuant to Peace Agreements
(attached hereto as ‘Exhibit 1°).”
(Para. 5, lines 17-20.)

Irrelevant and immaterial. (Evid.
C. §350.) Lacks foundation.
(Bvid. C. §702.) Hearsay. (Evid.
C. §1200.)

Sustained:

Overruled:

7. Exhibit 1 (“Draft -- 2013
Chino Basin Groundwater Model
Update and Recalculation of Safe
Yield Pursuant to Peace
Agreements”), attached to

Declaration of Mark Wildermuth.

Irrelevant and immaterial. (Evid.
C. §350.) Lacks foundation.
(Bvid. C. §702.) Hearsay. (Evid.
C. §1200)  Improper expert
opinion. (Evid. C. §801.)

Sustained:

Overruled:
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MATERIALS OBJECTED TO :
Declaration of Mark Wildermuth:

GROUNDS FOR
OBJECTION:

RULING ON
OBJECTION:

g “The 2013 Model is the result
of approximately three years of

model development and application

efforts.” (Para. 6, lines 23-24.)

Irrelevant and immaterial. (Evid.
C. §350.) Lacks foundation.
(Evid. C. §702.)

Sustained:

Overruled:

9. “In brief, the 2013 Model
includes and expands upon the
hydrogeologic data included in the
2003 and 2007 Models,
incorporating new production data,
precipitation data, hydrogeologic
data, and interpretations of them.”

(Para. 5, lines 20-22.)

Irrelevant and immaterial. (Evid.
C. §350.) Lacks foundation.
(Bvid, C. §702.) Hearsay. (Evid.
C. §1200.) Improper expert
opinion. (Evid. C. §801.)

Sustained:

Overruled:

10.  “Based on the modeling and
calibration efforts detailed above, it
is my opinion that Watermaster now
has the ability to, and can
competently, reasonably, and
accurately perform the required
basin yield reevaluation arising from
the OBMP Implementation Plan and
prior orders of this Court.” (Para. 6,
lines 24-27.)

Irrelevant and immaterial. (Evid.
C. §350.) Lacks foundation.
(Bvid, C. §702.) Improper lay
opinion; opinion based on
improper matter. (Bvid. C.
§8800, 803.) Improper expert
opinion. (Evid. C. §801.)

Sustained:

Overruled;
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MATERIALS OBJECTED TO :

GROUNDS FOR

RULING ON

Declaration of Mark Wildermuth: OBJECTION: OBJECTION:
11.  “The Updated Basin Model kIrrelevant and immaterial. (Evid. | Sustained:
has been calibrated with a high |C. §350.) Lacks foundation.
degree of confidence and has been | (Evid. C. §702.) Improper lay| Overruled:
peer reviewed by representatives of | opinion; opinion based on
the Parties to the Judgment.” (Para. | improper matter. (Evid. C.
7, lines 28-1.) §§800, 803.) Improper expert
opinion. (Evid. C. §801.)
Hearsay. (Evid. C. §1200.)
12. “Hydraulic Control will be |Irrelevant and immaterial. (Evid. | Sustained:
achieved in fiscal 2016.” (Para. 8, |C. §350.) Lacks foundation,
lines 8-10.) (Evid. C. §702.)) Improper lay|Overruled:
opinion; opinion based on
improper matter. (Evid. C.

§§800, 803.) Improper expett
opinion. (Evid. C. §801.)

Hearsay. (Evid. C. §1200.)
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MATERIALS OBJECTED TO :
Declaration of Mark Wildermuth:

GROUNDS FOR
OBJECTION:

RULING ON
OBJECTION:

13. “In 2007, WMWD proposed
to assume the obligation of pursuing
the Future Desalters and they were
subsequently joined by the Jurupa
Community Services District and
the City of Ontario.” (Para. 9, lines
11-13.)

Irrelevant and immaterial. (Evid.
C. §350.) Lacks foundation.
(Evid. C. §702.) Hearsay. (Evid.

C. §1200.)

Sustained:

Overruled:

14,  “The proposed allocation of
Re-Operation water at the time of
the Peace II Agreement was
developed to ensure the completion
of the additional 10 MGD of
desalting capacity by WMWD and
to reflect its capital commitments.”

(Para. 9, lines 14-17.)

Irrelevant and immaterial.

(Evid.

C. §350.) Lacks foundation.
(Evid. C. §702.) Improper lay

opinion; opinion based on

improper matter. (BEvid. C.

§§800, 803.) Improper
opinion. (Evid. C.
Hearsay. (Evid. C. §1200.)

expert
§801.)

Sustained:

Overruled:
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MATERIALS OBJECTED TO :
Declaration of Mark Wildermuth: -

GROUNDS FOR
OBJECTION:

RULING ON
OBJECTION:

15, “At the time of the Courf's
approval of the Peace Agreement
and OBMP Implementation Plan, it
was believed that the Safe Yield
might be larger than was stated in
the Judgment.” (Para. 10, lines 18-
20.)

Irrelevant and immaterial. (BEvid.
C. §350.) Lacks foundation.
(Evid. C. §702.) Improper lay
opinion; opinion based on
improper matter. (Bvid. C.
§8800, 803.) Improper expert
opinion. (Evid. C. §801.)
Hearsay. (Evid. C. §1200.)

Sustained:

Overruled:

16, “At the time of the
development of the 2013 Model,
despite the construction of the
Desalters and the implementation of
the Peace 1I Measures, the
evaluation of available production
data, long-term hydrology and
prevailing  cultural  conditions
suggested that there may have been
a decline in Safe Yield.” (Para. 10,
lings 20-23.)

Irrelevant and immaterial. (Evid.
C. §350) Lacks foundation.
(Evid. C. §702.) Improper lay
opinion; opinion based on
improper matter. (Bvid. C.
§§800, 803.) Improper expert
opinion. (Evid. C. §801)
Hearsay. (Evid. C. §1200.)

Sustained:

Overruled;
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MATERIALS OBJECTED TO :
Declaration of Mark Wildermuth:

GROUNDS FOR
OBJECTION:

RULING ON
OBJECTION:

17. 9“1, with my staff at my
direction, prepared the following
Exhibits to the Agreement: Exhibit
‘A the Reset Technical
Memorandum; Exhibit ‘D,” the
Storage Losses Technical
Memorandum; and, Exhibit ‘E,’ the
Safe Storage Management Technical
Memorandum.” (Para. 11, lines 24-

28.)

Irrelevant and immaterial. (Evid.
C. §350.) Lacks foundation.
(BEvid. C., §702.)

Sustained:

Overruied:

18.  Exhibit “A” fo the Safe Yield
Reset Agreement: the Reset
Technical Memorandum. (Para. 11,

lines 26-27.)

Irrelevant and immaterial. (Evid.
C. §350.) Lacks foundation.
(Bvid. C. §702.) Hearsay. (Evid.
C. §1200.)

Sustained:

Overruled:

19.  Exhibit “D” to the Safe Yield
Reset Agreement: the Storage

lL.osses Technical Memorandum.

{(Para. 11, line 27.)

Irrelevant and immaterial. (Evid.
C. §350.) Lacks foundation.
(Evid. C. §702.) Hearsay. (Evid.
C. §1200.)

Sustained:

Overruled:

g

Document No. 25774v2

[PROPOSED] ORDER TO CITY OF CHINO’S OBJECTIONS TO DECLARATION OF MARK WILDERMUTH SUBMITTED WITH
WATERMASTER'S MOTION REGARDING 2015 SAFE YIELD RESET AGREEMENT, AMENDMENT OF RESTATED JUDGMENT




wWooes -1 Sy th = W

[ N N T s T N R L I L R o e . T T e S Y S P
o R = o T L T e I B s - B s e - B = O | " " T L B R i |

MATERIALS OBJECTED TO :

Declaration of Mark Wildermuth:

GROUNDS FOR
OBJECTION:

RULING ON
OBJECTION:

20.  Exhibit “E” to the Safe Yield
Reset Agreement: the Safe Storage
Management Technical
Memorandum, (Para. 11, lines 27-

28.)

Irrelevant and immaterial. (Evid.
C. 8§350.) Lacks foundation.
(Evid. C. §702.) Hearsay. (Evid.
C. §1200.)

Sustained:

Overruled;

21.  “Using the 2013 Model and
the methodology described in the
Reset Technical Memorandum, the
Safe Yield for the 2010/2011-
2019/2020 time period identified in
the OBMP Implementation Plan and
Watermaster's Rules and
Regulations  is  approximately

135,000 afy.” (Para. 12, lines 1-3.)

Irrelevant and inumaterial. (Evid.
C. 8§350) TLacks foundation.
(Evid. C. §702.) Improper lay
opinion; opinion based on
improper matter. (Evid. C.
§8800, 803.) Improper expert
opinion. (BEvid. C. §801.)
Hearsay. (Evid. C. §1200.)

Sustained:

Overruled:
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MATERIALS OBJECTED TO :

RULING ON

GROUNDS FOR
Declaration of Mark Wildermuth: OBJECTION: | OBJECTTON:
22. “In. my  opinion,  he |Irrelevant and immaterial. (Evid. | Sustained:
methodology described in the Reset | C. §350.)  Lacks foundation,
Technical Memorandumn is | (Evid. C. §702.) Improper lay | Overruled:
consistent with the Judgment, | opinion; opinion based on
OBMP Implementation Plan and the | improper matter. (Evid. C.
Court's prior orders.” (Para. 13, | §§800, 803.) Improper expert
lines 4-5.}) opinion. (Evid. C. §801.)
Hearsay. (Evid. C. §1200.)
23.  “Specifically, the Updated |Irrelevant and immaterial. (Evid. | Sustained:
Basin Model has incorporated data | C. §350.) Lacks foundation.
from the 2000/2001-2009/2010 | (Evid. C. §702.) Improper lay | Overruled:
period, along with long-term |opinion; opinion based on
hydrology from 1921 to the date of | improper matter, (Bvid. C.
the reset evaluation.” (Para. 13, | §§800, 803.) Improper expert
lines 6-7.) opinion, (Evid. C. §801.)

Hearsay. (Evid. C. §1200.)
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extractions of 135,000 afy of water
through fiscal 2020.” (Para. 14,
lines 11-13.)

§§800, 803) Improper expert
opinion. (Evid. C. §801.)

Hearsay. (Evid. C. §1200.)

MATERIALS OBJECTED TO : GROUNDS FOR RULING ON

Declaration of Mark Wildermuth: OBJECTION: OBJECTION:

24.  “Based on my experience in | Irrelevant and immaterial. (Bvid. Sustained:
the field of groundwater hydrology |C. §350.) Lacks foundation.

and years of experience in the Chino | (Evid. C. §702.) Improper lay | Overruled:
Basin, I believe the approach to be a | opinion;  opinion  based on

prudent and reasonable professional | improper matter. (Evid. C.

methodology,  consistent  with | §§800, 803.) Improper expert

professional custom, standard and | opinion, (Evid. C. §801.)

practice.” (Para. 13, lines 7-10.) Hearsay. (Evid. C. §1200.)

25. “In my opinion, the Basin |Irrelevant and immaterial. (Evid. Sustained:___
protection measures to which the | C. §350.) Lacks foundation.

parties have agreed in the 2015 Safe | (Evid. C. §702.) Improper lay | Overruled:
Yield Reset Agreement will ensure | opinion; opinion based on

that the Basin is not harmed by |improper matter. (Evid. C.
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has been withdrawn from the Basin
in excess of recharge to the Basin.”

(Para. 16, lines 18-20.)

§§800, 803.) Improper expert
opinion. (Evid. C. §801)

Hearsay. (Evid. C. §1200.)

MATERIALS OBJECTED TO: GROUNDS FOR

Declaration of Mark Wildermuth OBJECTION: -

26.  “In my opinion, the Basin | Irrelevant and immaterial. (Evid. | Sustained:
protection measures to which the | C. §350.) Lacks foundation.

parties have agreed in the 2015 Safe | (Evid. C. §702.) Improper lay | Overruled;_
Yield Reset Agreement, including | opinion; opinion based on

the Safe Storage Management | improper matter. (Evid. C.

Measures, will ensure that the Basin | §§800, 803.) Improper expert

is not harmed by extractions of the | opinion. (Evid. C. §801.)

20,000 af that was allocated in the | Hearsay. (Evid. C. §1200.)

past four years than would have

been allocated if the Safe Yield had

been reset to 135,000 afy in 2011.”

(Para. 15, lines 14-17.)

27, “Using methodology | Irrelevant and immaterial. (Evid. | Sustained:
congistent with prudent professional | C. §350.)  Lacks foundation.

standards, Watermaster’s hydrologic | (Evid. C. §702.) Improper lay | Overruled:
consultant estimates that since the | opinion; opinion based on

early 1900s, more than 2.1 million af | improper matter. (Evid. C.

SUPERIOR COURT OF THE STATE OF CALIFORNIA,
County of San Bernardino

DATED:

The Honorable Stanford E. Reichert
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Jimmy L, Guticrrez (SBN 59448)

Arturo N, TFierro (SBN 141091)

GUTIERREZ, FTERRO & ERICKSON, A.P.C.
12616 Central Avenue

Chino, California 91710

Telephone: (909; 591-6336

Facsimile:  (909) 628-9803

Attorneys for Defendant City of Chino

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SAN BERNARDINO - RANCHO CUCAMONGA DISTRICT

CHINO BASIN MUNICIPAL WATER
DISTRICT

CASE NUMBER: RCV51010
[Assigned for All Purposes to the Honorable
Stanford E. Reichert]

CITY OF CHINO’S OBJECTIONS TO
DECLARATION OF PETER KAVOUNAS
. SUBMITTED WITH WATERMASTER’S
MOTION REGARDING 2015 SAFE
YIELD RESET AGREEMENT,
AMENDMENT OF RESTATED
JUDGMENT, PARAGRAPH 6

Plaintiff,

V.

CITY OF CHINO, et al.,
Defendants.

Watermaster’s Motion, Objections to Declaration
of Mark Wildermuth and Proposed Order
Declaration of David G. Crosley and Declaration
of Robert Shibatani]

)

%

)

)

)

i

; [Filed concurrently with Opposition to

) Date: February 26, 2016

Time: 1:30 p.m.

Dept.: R6

)

% (FEE- EXEMPT PURSUANT TO GOVERNMENT
CODE § 6103)

TO WATERMASTER AND ALL PARTIES AND THEIR ATTORNEYS OF
RECORD:

Defendant City of Chino hereby makes the objections set forth below to the |
Declaration of Peter Kavounas submitted with Watermmaster’s Motion Regarding 2015 Safe

Yield Reset Agreement, Amendment of Restated Judgment, Paragraph 6.
1 Document No, 25840

CITY OF CHINO'S ORJECTIONS TO DECLARATION OF PETER KAVOUNAS SUBMITTED WITH WATERMASTER’S MOTION
REGARDING 2013 SAFE YIELD RESET AGREEMENT, AMENDMENT OF RESTATED JUDGMENT, PARAGRAPH 6
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MATERIALS OBJECTED TO:

Declaration of Peter Kavounas

GROUNDS FOR OBJECTION:

1. “To date, Watermaster has paid
WEI approximately $1,125,000 for the
work undertaken in the creation of the
Updated Basin Model and the Updated
Basin Model’s calculation of the Basin
yield during this Safe Yield recalculation

and reset process.” (Para. 3, lines 5-7.)

Irrelevant and immaterial. (Evid. C. §350.)

2. “At the request of the members of
the Appropriative Pool, Watermaster
facilitated discussion sessions among the

Parties.” (Para. 5, lines 14-15.}

Lacks foundation. (Evid. C. §702.)

Irrelevant and immaterial. (Bvid. C. §350.)

3. “Watermaster staff and consultants
additionally conducted numerous meetings
with smaller subsets of interested Parties.”

(Para. 5, lines 15-16.)

Lacks foundation. (Evid. C. §702.)

Irrelevant and immaterial. (Evid. C. §350.)

4, “WEI has indicated to Watermaster
and the Parties that its Updated Basin
Model can competently, reasonably, and
accurately perform the required basin
yield recalculation arising from the OBMP

Implementation Plan and prior orders of

this Court.” (Para. 7, lines 17-19.)

Irrelevant and immaterial. (Evid. C. §350.)
Lacks foundation. (Evid. C. §702.)

Hearsay. (Evid. C. §1200.)

Improper lay opinion; opinion based on
improper matter. (Evid. C. §§800, 803.)

Oral testimony inadmissible to prove the

2

contents of a writing. (Evid. C. §1523.)

Document No, 25840

CITY OF CHING'S OBJECTIONS TO DECLARATION OF PETER KAVOUNAS SUBMITTED WITH WATERMASTER’S MOTION
REGARDING 2015 SAFE YIELD RESET AGREEMENT, AMENDMENT OF RESTATED JUDGMENT, PARAGRAPH &
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MATERIALS OBJECTED TO:

Declaration of Peter Kavounas

GROUNDS FOR OBJECTION:

5. “There is no evidence of any kind
that has been presented to Watermaster
that suggests that the Updated Basin
Model developed by Mr. Wildermuth
under the direction of Watermaster is
insufficient to perform the evaluation
the

Memorandum,” (Para. 7, lines 17-22.)

described in Reset  Technical

Irrelevant and immaterial. (EVld C. §350.)
Lacks foundation. (Evid. C. §702.)

Improper lay opinion; opinion based on
improper matter. (Evid. C. §§800, 803.)

Oral testimony inadmissible to prove the

contents of a writing. (Evid. C. §1523.)

6. “Experts hired by the Parties to
review the Updated Basin Model have
indicated that it is a reliable tool for
simulating the movement of water within
the Basin, and to my knowledge, no party
contests that this is the case.” (Para. 7,

lines 22-24.)

Irrelevant and immaterial. (Evid. C. §350.)
Lacks foundation. (Evid. C. §702.)

Hearsay. (Evid. C. §1200.)

Improper lay opinion; opinion based on
improper matter. (Evid. C. §§800, 803.)

Oral testimony inadmissible to prove the

contents of a writing. (Evid. C. §1523.)

7. “In October and November of
2014, the Watermaster Parties, at the Pool
Committee, Advisory Committee and
Watermaster Board meetings, discussed
various approaches to the determination

and reset.” (Para. 10, lines 3-5.)

Irrelevant and immaterial. (Evid. C. §350.)
Lacks foundation. (Evid. C. §702.)
Hearsay. (Evid. C. §1200.)

Document No, 25840

CITY OF CHINO’S OBJECTIONS TO DECLARATION OF PETER KAVOUNAS SUBMITTED WITH WATERMASTER’S MOTION
REGARDING 2015 SAFE YIELD RESET AGREEMENT, AMENDMENT OF RESTATED JUDGMENT, PARAGRAPH ¢
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MATERIALS OBJECTED TO:

Declaration of Peter Kavounas

GROUNDS FOR OBJECTION:

8. . “In November, 2014, the Advisory

Committee requested, and the Watermaster
Board adopted, the Advisory Committee's
recommendation that Watermaster
convene a facilitated process to identify
and resolve all issues related to the
successful completion of the Safe Yield
redetermination for consideration by the
Pool Committees, Advisory Committee
and Watermaster Board in mid-2015.”

(Para. 10, lines 5-9.)

[rrelevant and immaterial. (Evid. C. §350.)
Lacks foundation. (Evid. C. §702.)
Hearsay. (Evid. C. §1200.)

9. “In  order to protect the
confidentiality of their discussions, as well
as to preserve Watermaster counsel’s
ability to full and fairly represent
Watermaster, a substantial number of
parties executed a Facilitation and Non-
Disclosure Agreement (FANDA).” (Para.
12, lines 14-16.)

Irrelevant and immaterial. (Evid. C. §350.)
Lacks foundation. (Evid. C. §702.)

Hearsay. (Evid. C. §1200.)

Oral testimony inadmissible to prove the

contents of a writing. (Evid. C. §1523.)

4
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MATERIALS OBJECTED TO:

Declaration of Peter Kavounas

GROUNDS FOR OBJECTION:

10.  “The parties to the facilitati()r;
process met at least weekly and, in many
cases, multiple times per week, in an
attempt to achieve consensus as to the Safe
Yield recvaluation and reset issues. In
total, in addition to the many informal
meetings and discussions that took place,
the group of parties met more than 30

times.” (Para. 13.)

Irrelevant and immaterial. (Evid. C. §350.)

Lacks foundation. (Evid. C. §702.)

11.  “On August 26, 2015, agreement
was reached as to a substantially complete
draft of the 2015 Safe Yield Reset
Agreement.” (Para. 15, lines 3-5.)

Irrelevant and immaterial. (Evid. C. §350.)
Lacks foundation. (Evid. C. §702.)

Hearsay. (Evid. C. §1200.)

Improper lay opinion; opinion based on
improper matter. (Evid. C. §§800, 803.)

Oral testimony inadmissible to prove the

contents of a writing. (Evid. C. §1523.)

12.  “Attached hereto as Attachment “1”
is the staff presentation, Resolution 2015-
06: Resolution of the Chino Basin
Watermaster Regarding 2015 Safe Yield
Reset Agreement, that was given to the
Board at its September 24, 2015 meeting.”
(Para. 17, lines 12-14.)

Irrelevant and immaterial. (Evid. C. §350.)
Lacks foundation. (Evid. C. §702.)

Hearsay. (Evid. C. §1200.)

Oral testimony inadmissible to prove the

contents of a writing. (Evid. C. §1523.)

5
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MATERIALS OBJECTED TO:

Declaration of Peter Kavounas

GROUNDS FOR OBJECTION:

13.  “Attached hereto as Attachment “2”

is the Staff Report, Chino Basin Safe
Yield Redetermination and Reset, that was
included in the September 24, 2015
Watermaster Board Meeting agenda.”

(Para. 17, lines 14-16.)

Irreiévant and immat&iél. V("]W:“.VidJC. §350)
Lacks foundation. (Evid. C. §702.)

Hearsay. (BEvid. C. §1200.)

Oral testimony inadmissible to prove the

contents of a writing. (Evid. C. §1523.)

14.  “Based on their participation in the
process described above, it is my belief
that the Parties to the Judgment have
engaged in peer review of the Safe Yield
evaluation and have an understanding of
implementation challenges in Watermaster
accounting in light of a decline.” (Para.

19, lines 20-22.)

Irrelevant and immaterial. (Evid. C. §350.)
Lacks foundation. (Evid. C. §702.)

Hearsay. (Evid. C. §1200.)

Improper lay opinion; opinion based on

improper matter. (Evid. C. §§800, 803.)

15.  “Pursuant to the 2013 Amendment
to the 2010 Recharge Master Plan Update
(‘2013 RMPU Amendment’), presented to
and approved by the Court in October
2013, Watermaster has developed and is in
the process of implementing a group of
‘yield enhancement’ projects.” (Para. 20,

lines 23-26.)

Irrelevant and immaterial. (Evid. C. §350.)
Lacks foundation. {(Evid. C. §702.)

Hearsay. (Evid. C. §1200.)

Improper lay opinion; opinion based on
improper matter. (Evid. C. §§800, 803.)
Improper expert opinion. (Evid. C. §801.)
Oral testimony inadmissible to prove the

contents of a writing. (Evid. C, §1523.)

Document No. 25840
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MATERIALS OBJECTED TO:

Declaration of Peter Kavounas

GROUNDS FOR OBJECTION:

16.  “The composition of the suite of
yield enhance [sic] projects has changed
somewhat since the Court’s October 2013
approval of the 2013 RMPU Amendment,
and the currently contemplated suite of
improvements is projected to result in an
average of approximately 6,410 acre-feet
of additional annual stormwater recharge

to the Chino Basin.” (Para. 20, lines 26-1.)

Irrelevant and immate;rial. (Bvid. C. §350.)

Lacks foundation. (Evid. C. §702.)

Hearsay. (Evid. C. §1200.)

Improper lay opinion; opinion based on
improper matter. (Evid. C. §§800, 803.)
Improper expert opinion. (Evid. C. §801.)

Oral testimony inadmissible to prove the

contents of a writing., (Evid. C. §1523.)

17.  “There may be members of the
Appropriative Pool that, because of the
projected future water demands within
their systems and their existing supply
portfolios, do not desire the additional
projected recharge associated with new
stormwater projects.” (Para. 21, lines 2-

4.)

Irrelevant and immaterial. (Evid. C. §350.)
Lacks foundation. (Evid. C. §702.)

Hearsay. (Evid. C. §1200.)

Impropef lay opinion; opinion based on

improper matter. (Evid. C. §§800, 803.)
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MATERIALS OBJECTED TO:

Declaration of Peter Kavounas

GROUNDS FOR OBJECTION:

18.  “There are other parties within the
Appropriative Pool, particularly those with
service areas in which there has been
substantial growth since the time of the
1978 entrance of the Judgment, that may
desire to assume the financial obligations
of those parties in exchange for the
potential net new recharge that is projected
to arise from the suite of projects.” (Para.

21, lines 4-8.)

Irrelevant and immaterial. (Bvid. C. §350.)
Lacks foundation. (Evid. C. §702.)

Hearsay. (Evid. C. §1200.)

Improper lay opinion; opinion based on

improper matter. (Evid. C. §§800, 803 )

Dated: January 19, 2016 GUTIERREZ, FIERRO & ERICKSON, A.P.C.

By:

8

Jimmy{ 1{ £
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Jimmy L. Gutierrez (SBN 59448)

Arturo N, Fierro (SBN 141091)

GUTIERREZ, FIERRO & ERICKSON, A.P.C.
12616 Central Avenue

Chino, California 91710

Telephone: (909% 591-6336

Facsimile:  (909) 628-9803

Attorneys for Defendant, City of Chino

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SAN BERNARDINO — RANCHO CUCAMONGA DISTRICT

CHINO BASIN MUNICIPAL WATER CASE NUMBER: RCV51010
DISTRICT [Assigned for All Purposes to the Honorable
Stanford E. Reichert]

[PROPOSED] ORDER TO CITY OF
CHINO’S OBJECTIONS TO

- DECLARATION OF PETER KAVOUNAS

- SUBMITTED WITH WATERMASTER’S
MOTION REGARDING 2015 SAFE YIELD
RESET AGREEMENT, AMENDMENT OF
RESTATED JUDGMENT, PARAGRAPH 6

Plaintiff,

V.
CITY OF CHINQ, et al.,,
Defendant.

)} [Filed concurrently with Opposition fo
) Watermaster’s Motion, Objections to Declaration
) of Peter Kavounas, Objections to Declaration of
) Mark Wildermuth and Proposed Order
) Declaration of David G. Crosley and Declaration
% of Robert Shibatani]

)

%

Date: February 26, 2016
Time: 1:30 p.m.
Dept.. R6

(FEE- EXEMPT PURSUANT TO GOVERNMENT
CODE § 6103)

After reviewing the papers and evidence submitted in support of and in Opposition to
Motion Regarding 2015 Safe Yield Reset Agreement, Amendment of Restated Judgment,
Paragraph 6 and hearing the arguments of counsel, and good cause appearing, the Court

RULES upon Defendants’ objection to plaintiff’s evidence as follow:

. L . 1 Document No, 25840v2
[PROPOSED] ORDER T CITY OF CHINO’S OBJECTIONS TO DECLARATION OF PETER KAVOUNAS SUBMITTED WITH
WATERMASTER’S MOTION REGARDING 2015 SAFE YIELD RESET AGREEMENT, AMENDMENT OF RESTATED
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MATERIALS OBJECTED TO:

O e ~1 O h B W bk

GROUNDS FOR RULING ON
Declaration of Peter Kavounas OBJECTION: 1 OBJECTION:
L. “To date, Watermaster has | Lacks foundation.  (Evid. C.|Sustained:
paid WEI approximately $1,125,000 | §702,) Irrelevant and immaterial.
for the work undertaken in the | (Evid. C. §350.) Overruled:
creation of the Updated Basin Model
and the Updated Basin Model's
caloulation of the Basin yield during
this Safe Yield recalculation and
reset process.” (Para. 3, lines 5-7.)
2. “At the request of the |Lacks foundation. (Evid. C.|Sustained:
members of the Appropriative Pool, | §702.) Irrelevant and immaterial,
Watermaster facilitated discussion | (Evid. C. §350.) Overruled:
sessions among the Parties.” (Para.
5, lines 14-15.)
3. “Watermaster  staff and | Lacks foundation. (Evid. C.| Sustained:
consultants additionally conducted | §702.) Irrelevant and immaterial.
numerous meetings with smaller | (Bvid. C. §350.) Overruled:

subsets of interested Parties.” (Para.

5, lines 15-16.)

2
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MATERIALS OBJECTED TO:

Declaration of Peter Kavounas

GROUNDS FOR
OBJECTION:

RULING ON
OBJECTION:

4. “WEL has indicated to
Watermaster and the Parties that its
Updated Basin  Model  can
competently,  reasonably, and
accurately perform the required
basin yield recalculation arising
from the OBMP Implementation
Plan and prior orders of this Court.”

(Para. 7, lines 17-19.)

Irrelevant and immaterial. (Evid.
C. §350.) Lacks foundation.
(Evid. C. §702.) Hearsay. (Evid.
C. §1200.) Improper lay opinion;
opinion based on improper
matter. (Evid. C. §§800, 803.)
QOral testimony inadmissible to
prove the contents of a writing.

(Evid. C. §1523.)

Sustained:

Overruled:

5. “There is no evidence of any
kind that has been presented to
Watermaster that suggests that the
Updated Basin Model developed by
Mr, Wildermuth under the direction
of Watermaster is insufficient to
perform the evaluation described in
the Reset Technical Memorandum.”

(Para. 7, lines 17-22.)

Irrelevant and immaterial. (Evid.

C. §350.) Lacks foundation.
(Bvid. C. §702.) TImproper lay
opinion; opinion based on
improper matter. (BEvid. C.
§§800, 803.) Oral testimony
inadmissible to prove the contents

of a writing. (Evid. C. §1523))

Sustained:

Overruled:

3
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MATERIALS OBJECTED TO:

Declaration of Peter Kavounas

GROUNDS FOR
OBJECTION:

RULING ON
OBJECTION:

0. “Experts hired by the Parties
to review the Updated Basin Model
have indicated that it is a reliable
tool for simulating the movement of
water within the Basin, and to my
knowledge, no party contests that
this is the case.” (Para. 7, lines 22-

24.)

Irrelevant and immaterial. (Evid.

C. §350.) Lacks foundation.
(Evid. C. §702.) Hearsay. (Evid.
C. §1200.) Improper lay opinion;
opinion based on improper
matter. (Evid, C. §§800, 803.)
Oral testimony inadmissible to
prove the contents of a writing.

(Evid. C. §1523.)

Sustained:

Overruled:;

7. “In October and November of
2014, the Watermaster Parties, at the
Pool Committee, Advisory
Committee and Watermaster Boatd
meetings, discussed various
approaches to the determination and

reset.” (Para. 10, lines 3-5,)

Irrelevant and immaterial. (Evid.
C. §350.) Lacks foundation.
(Evid. C. §702.) Hearsay. (Evid,
C. §1200.)

Sustained:

Overruled:

4
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MATERIALS OBJECTED TO:

Declaration of Peter Kavounas

GROUNDS FOR
OBJECTION:

RULING ON
OBJECTION:

g. “In November, 2014, the
Advisory Committee requested, and
the Watermaster Board adopted, the
Advisory Committee’s
recommendation that Watermaster
convene a facilitated process to
identify and resolve all issues related
to the successful completion of the
Safe Yield redetermination for
consideration by  the  Pool
Committees, Advisory Committee
and Watermaster Board in mid-

2015.” (Para. 10, lines 5-9.)

Irrelevant and imma?:erial. (Evid.
C. §350.) Lacks foundation.
(Evid. C. §702,) Hearsay. (Evid.
C. §1200.)

Sustained;

QOverruled:

9. “In order to protect the
confidentiality of their discussions,
as well as to preserve Watermaster
counsel’s ability to full and fairly
represent Watermaster, a substantial
number of parties executed a
Facilitation and Non-Disclosure
Agreement (FANDA).” (Para. 12,
lines 14-16.)

Irrelevant and immaterial. (Evid.
C. §350) Lacks foundation.
(Evid. C. §702.) Hearsay. (Evid.
C. §1200.) Oral testimony
inadmissible to prove the contents

of a writing. (Evid. C. §1523.)

Sustained:

5
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[PROPOSED] ORDER TO CITY OF CHINO'S OBJIECTIONS TO PECLARATION OF PETER KAVOUNAS SUBMITTED WITH
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MATERIALS OBJECTED TO:

Declaration of Peter Kavounas

GROUNDS FOR
OBJECTION:

RULING ON
OBJECTION:

10.  “The parties to the facilitation
process met at least weekly and, in
many cases, multiple times per
week, in an attempt to achieve
consensus as to the Safe Yield
reevaluation and reset issues. In
total, in addition to the many
informal meetings and discussions
that took place, the group of parties

met more than 30 times.” (Para. 13.)

Irrelevant and immaterial. (Evid.
C. §350.) Lacks foundation.
(BEvid. C. §702.)

Sustained:

Overruled:

11.  “On  Aungust 26, 2015,
agreement was reached as to a
substantially complete draft of the
2015 Safe Yield Reset Agreement.”
(Para. 15, lines 3-5.)

Irrelevant and immaterial. (Evid.
C. §350.) Lacks foundation,
(Evid. C. §702.) Hearsay. (Evid.
C. §1200.) Improper lay opinion;
opinion based on improper
matter. (Evid. C. §§800, 803.)

Oral testimony inadmissible to
prove the contents of a writing.

(Bvid. C. §1523.)

Sustained:

Overruled:
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MATERIALS OBJECTED TO:

Declaration of Peter Kavounas

GROUNDS FOR
OBJECTION:

RULING ON
OBJECTION:

12. “Attached hereto as
Attachment “1” is the staff
presentation, Resolution 2015-06:
Resolution of the Chino Basin
Watermaster Regarding 2015 Safe
Yield Reset Agreement, that was
given to the Board at its September
24, 2015 meeting.” (Para. 17, lines
12-14.)

Irrelevant and immaterial, (Evid.
C. §350.) Lacks foundation.
(Bvid. C. §702.) Hearsay. (Evid.
C. §1200.) Oral testimony
inadmissible to prove the contents

of a writing. (Evid. C, §1523.)

Sl_lstained:

Overruled:

13, “Attached hereto as
Attachment “2” is the Staff Report,
Chino Basin Safe Yield
Redetermination and Reset, that was
included in the September 24, 2015
Watermaster Board Meeting

agenda.” (Para. 17, lines 14-1.6.)

Irrelevant and immaterial. {(Evid.
C. §350.) Lacks foundation.
(Bvid. C. §702.) Hearsay. (Evid.
C. §1200.) Oral testimony
inadmissible to prove the contents

of a writing. {Evid. C. §1523.)

_Sustained:_w___

Overruled:
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MATERIALS OBJECTED TO:

Declaration of Peter Xavounas

GROUNDS FOR
OBJECTION:

RULING ON
OBJECTION:

14, “Based on their participation
in the process described above, it is
my belief that the Parties to the
Judgment have engaged in peer
review of the Safe Yield evaluation
and have an understanding of
implementation  challenges in
Watermaster accounting in light of a

decline.” (Para. 19, lines 20-22.)

Irrelevant and immaterial. (Evid.
C. §350.) Lacks foundation.
(Evid. C. §702.) Hearsay. (Evid.
C. §1200.) Improper lay opinion;
opinion based on improper

matter. (Evid. C. §§800, 803.)

Sustained:

Overruled:

15,  “Pursuant to the 2013
Amendment to the 2010 Recharge
Master Plan Update (‘2013 RMPU
Amendment’), presented to and
approved by the Court in October
2013, Watermaster has developed
and is in the process of
implementing a group of ‘yield
enhancement’ projects.” (Para. 20,

lines 23-26.)

Irrelevant and immaterial. (Evid.
C. §350) Lacks foundation.
(Evid. C. §702.) Hearsay. (Evid.
C. §1200.) Improper lay opinion;
opinion based on improper
matter. (Evid. C. §§800, 803.)

Improper expert opinion. (Evid.
C. §801) Oral testimony
inadmissible to prove the contents

of a writing. (Evid. C. §1523.)

Sustained:

Overruled:
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MATERIALS OBJECTED TO:

GROUNDS FOR RULING ON
Declaration of Peter Kavounas OBJECTION: OBJECTION:
16.  “The composition of the suite Irrelevant and immaterial. (Evid. | Sustained:
of yield enhance [sic] projects has | C. §350.) Lacks foundation,
changed somewhat since the Court’s | (Bvid. C. §702.) Hearsay. (Evid. | Overruled:
October 2013 approval of the 2013 | C. §1200.) Improper lay opinion;
RMPU Amendment, and the | opinion based on improper
currently contemplated suite of | matter. (Evid. C. §§800, 803.)
improvements is projected to result | Improper expert opinion. (Evid.
in an average of approximately | C. §801.) Oral testimony
6,410 acre-feet of additional annual | inadmissible to prove the contents
stormwater recharge to the Chino | of a writing. (Evid. C. §1523.)
Basin.” (Para. 20, lines 26-1.)
17.  “There may be members of | Irrelevant and immaterial. (Evid. | Sustained:
the Appropriative Pool that, because | C. §350.) Lacks foundation.
of the projected futare water | (Evid. C. §702.) Hearsay. (Evid.| Overruled:

demands within their systems and
their existing supply portfolios, do
not desire the additional projected
associated  with

(Para. 21,

recharge new
stormwater projects.”

lines 2-4.)

C. §1200.) Improper lay opinion;

opinion based on improper

matter. (Bvid. C. §§800, 803.)
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in which there has been substantial
growth since the time of the 1978
entrance of the Judgment, that may
desire to assume the financial
obligations of those parties in
exchange for the potential net new
recharge that is projected to arise

from the suite of projects.

21, lines 4-8.)

(Para.

C. §1200.) Improper lay opinion;

opinion based on improper

matter. (Rvid, C. §§800, 803.)

MATERIALS OBJECTED TO: GROUNDS FOR RULING ON
Declaration of Peter Kavounas OBJECTION: | OBJECTION:
18.  “There are other parties | Irrelevant and immaterial. (Evid. | Sustained:
within the Appropriative Pool, | C. §350.) Lacks foundation.

particularly those with service areas | (Evid. C. §702.) Hearsay. (Evid. | Overruled:

DATED:

Superior Court of the State of California,

County of San Bernardino

The Honorable Stanford E. Reichert
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Jimmy L. Guiierrez (SBN 59448)

Arturo N. Fierro (SBN141091)

GUTIERREZ, FIERRO & ERICKSON, A.P.C
12616 Central Avenue

Chino, California 91710

Telephone: %909) 591-6336

Facsimile:  (909) 628-9803

Attorneys for Defendant, City of Chino

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SAN BERNARDINO — RANCHO CUCAMONGA DISTRICT

CHINO BASIN MUNICIPAL WATER
DISTRICT,

Plaintiff,

V.

CITY OF CHINOQ, et al.,
Defendants.

I

CASE NUMBER: RCV 51010
[Assigned for All Purposes to the Honorable
Stanford E. Reichert]

DECLARATION OF DAVID G.
CROSLEY IN SUPPORT OF CITY

OF CHINO’S OPPOSITION TO
WATERMASTER’S MOTION
REGARDING 2015 SAFE YIELD RESET
AGREEMENT, AMENDMENT OF
RESTATED JUDGMENT, PARAGRAPH 6

[Filed concurrently with Opposition to
Watermaster’s  Motion,  Objections  to
Declarationi of Mark Wildermuth and Proposed
Order, Objections to Declaration of Peter
Kavounas and Proposed Order and Declaration
of Robert Shibatani]

Date: February 26, 2016
Time: 1:30 p.m.
Dept.: Ré

(FEE- EXEMPT PURSUANT TO GOVERNMENT
CODE § 6103)
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DECLARATION OF DAVID G. CROSLEY

I, David G. Crosley, declare:

i. I am a registered Civil Engineer in the state of California, and the Water &
Environmental Manager for the City of Chino, a position I have held since 1995. 1 have
personal knowledge of the facts stated in this declaration, If I am called to testify, I would
competently testify to the matters that I have stated in this declaration.

2. As the Water & Environmental Manager for the City of Chino, I oversee the
planning of the City’s water system and administration of the City’s water resources
programs and I am familiar with them and all documents applicable theteto. The City of
Chino’s water utility master plan and other planning documents identify the Chino
Groundwater Basin local groundwater resource as a primary source of water for the City.
Chino Basin local groundwater to meet the City’s water needs is produced by the City of
Chino and by the Chino Basin Desalter Authority (CDA) that the City of Chino is obligated
to purchase under a Water Purchase Agreement used to finance the construction and
operation of the Desalters owned and operated by the CDA. The City of Chino provides
domestic water to its population, currently at 80,000 but projected to grow to 130,000 based
on the fact that all agricultural lands within the City are fully entitled. This growth in the City
of Chino and the surrounding areas was contemplated by the framers of the Judgment and
they made provision for the transfer of water rights when the agricultural lands convert. It
was known that agricultural land with its superior right to Chino Basin groundwater as
overlying land owners would give way to urbanization and that the agencies responsible for
that growth (CHINO, Ontario and JCSD) would “succeed” to those water rights under
Section 10 of Exhibit H to the Judgment.

3. As the Water & Environmental Manager for the City of Chino, I am the City of
Chino’s designated primary representative on the Chino Basin Watermaster Appropriative
Pool and Advisory Committees, which I attend regularly. I am familiar with the practices and
procedures of the Watermaster, including the actions of the Appropriative Pool and Advisory

Commiftees. I also am familiar with the Judgement, OBMP, Peace Agreements and
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Rules and Regulations of the Watermaster.

4. On an annual basis, the Watermaster prepares and approves a report, known as
the Assessment Package, which describes the water production rights available to each
producer of Chino Basin groundwater, The water production rights available to a producer
may be used by that producer to satisfy its current groundwater needs, stored to satisfy
projected future needs, or made available to other producers via separate transaction(s)
subject to the review and approval of the Watermaster.

5. On November 25, 2014, the Chino Basin Watermaster Board of Directors
approved the annual Assessment Package report describing water production rights for
Production Year 13/14, ending June 30, 2014, attached hercto as Exhibit A. Page 2A of
Exhibit A reflects the right of the City of Chino to 7.357% of the Operating Safe Yield which
is equal to 4,033.857 acre-feet per year. Page 2A also reflects that in Production Year 13/14
the City of Chino received a Net Agricultural Pool Reailocation equal to 8,367.955 acre-feet
in partial satisfaction of the City’s total Land Use Conversion and Early Transfer claims for
the unproduced Agricultural Pool water. Additionally, Page 2A reflects that in Production
Year 13/14 the City of Chino’s Annual Production Right was 16,435.669 acre-feet, all of
which was subject to carryover (storage). In Production Year 13/14, 4,033.857 acre-feet was
accounted for as Carry-over Next Year Beginning Balance and 12,401.812 acre-feet was
added to the City of Chino’s Excess Carryover Account. The City did not receive any New
Yicld in Production Year 13/14.

6. The meeting minutes of the November 25, 2014 Watermaster Board of
Directors Meeting indicating the Board’s approval (Business Item No. ITA) of the 2014/2015
Assessment Package corresponding to the Production Year 13/14 are attached hereto as
Exhibit B,

7. Assessment Package information describing water production rights is typically
reproduced in the Chino Basin Watermaster Annual Report that is filed with the court.

8. The City of Chino currently has stored (i.e. reserved) water production rights

distributed in ‘multiple separate account categories. These categories of rights to stored
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water are (1) Pre-emptive Replenishment for Desalters, (2) Local Supplemental storage and
(3) Local Excess Carry-Over (aka Non-Supplemental) storage.

9. The Watermaster’s annual accounting activities keep track of the amounts of
water in each of thesé categories and any transactions between producers that impact the
amounts in the various categories. Exhibit A Page 6A titled “Pool 3 Water Transaction
Summary” and Pages 7A & 7B titled “2014-2015 Water Transaction Detail” describe
{ransactions between producers affecting storage balances that occurred in Production Year
2013/2014.

10, The Pre-emptive Replenishment water was established via a City of Chino
purchase, through Watermaster, of water supplied by the Metropolitan Water District of
Southern California and that water is stored in the Basin strictly for the purpose of
replenishing desalter production. On June 30, 2014, the City of Chino had a total of
1,416,470 acre-feet in the Pre-emptive Replenishment category described in the “Pool 3
Other Storage and Replenishment Accounts Summary” on Page SA of Exhibit A.

11.  Local Supplemental storage consists of water imported to the Chino Basin and
recycled water stored in the Basin. Most of the City of Chino’s Supplemental storage is
recycled water that was purchased (rom the Inland Empire Utilitics Agency (IEUA) by the
City of Chino and recharged by the IEUA on behalf of the City of Chino (an TEUA member
agency). On June 30, 2014, the City of Chino had a total of 8,215.560 acre-feet in the Local
Supplemental storage category described in the “Pool 3 Local Supplemental Storage Account
Summary” on Page 4A of Exhibit A.

12.  Local Excess Carry-Over storage consists of the City of Chino’s unused share
of Operating Safe Yield and/or the City’s share of the re-allocation of the Agricultural Pool’s
under-utilized rights. On June 30, 2014, the City of Chino had a total of 65,507.715 acre-feet
in the Local Excess Carry-Over storage category deseribed in the “Pool 3 Local Excess
Carry-Over Storage Account Summary” on Page 3A of Exhibit A.

13, In the most recent Production Year (i.e. 14/15) the City of Chino transferred

(i.é. sold) 6,500 acre-feet of its Excess Carry- Over reserves to the Fontana Water Company
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(FWC) at the unit price of $515.63/acre-foot for a total value of $3,351,595 that was paid to
Chino by the FWC. This transaction is described by Watermaster Forms Nos. 3, 4, and 5,
attached hereto as Exhibit C.

14. 1 participated in the Chino Basin Watermaster’s stakeholder processes that
resulted in the development of the Optimum Basin Management Program (OBMP) and
implementing documents, including the Peace Agreements, The OBMP and Peace
Agreements describe the importance of and need for the Chino Basin desalters which remove
contaminant salts from the local groundwater.

15. The Chino Basin Watermaster determined that 40,000 acre-feet per year of
groundwater production from the southern portion of the Chino Basin is needed to replace the
anticipated reduction, due to urbanization of agticultural lands, of groundwater production by
agricultural interests. This substitute for historical agricultural groundwater production is
necessary in order to sustain the Safe Yield of the Chino Basin. Sustaining the Safe Yield of
the Basin provides widespread benefit to Basin stakeholders. Also, the production and
treatment of groundwater in the southern portion of the Basin is necessary for the attainment
of hydraulic control of the Basin. Basin hydraulic control prevents contaminated
groundwater from flowing out of the Chino Basin to downstream areas of the Santa Ana
River Watershed and provides other broad benefits to the Basin stakeholders such as clean-up
of legacy agricultural contamination of the groundwater resource and the ability to implement
beneficial re-use of recycled water.

16.  The Peace Agreement, which provided for the expansion of the Chino Basin
Desalter Program in furtherance of the OBMP, addresses the fact that designing, constructing,
and operating desalters is expensive in comparison to other available sources of water.
During the development of the Peace Agreement, the Basin stakeholders acknowledged the
widespread broad benefits that would result from the expansion of the desalters. In
consideration of (a) the broad benefits that would occur as a result of desalter expansion and
(b) anticipated desalter expansion expenses which were to be borne by a subgroup of Basin

stakeholders who agreed to undertake the design, construction * and operation
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responsibilities (and later to form the Chino Basin Desalter Authority) and {c) the need to
provide for replenishment of the desalter groundwater production, the Basin stakeholders
agreed to ultimately assess themselves to provide for the required ongoing replenishment
water under the Peace Agreements. Assessments would occur at that time in the future when
all other designated sources of replenishment water had been exhausted.

17. The Peace Agreement identified and designated certain known and limited
sources of water for the purpose of replenishing desalter groundwater production. Were it not
for the assumption of the ongoing replenishment expenses obligation by the Basin
stakeholders who signed the Peace Agreement, the Chino Basin Desalter Program expansion
would not have occurred due to the fact that at that time the program expansion was
considered economically infeasible if the replenishment water expenses were included in the
costs to be borne only by the members of the Chino Basin Desalter Authority.

18.  The City of Chino decided to support the Peace Agreement and to become a
founding member of the Chino Basin Desalter Authority. As a member of the Chino Basin
Desalter Authority, the City of Chino accepted its proportionate share of the economic burden
associated with design, construction and ongoing operation of the desalters through its
corresponding commitment to purchase water produced by the desalters under a Water
Purchase Agreement with the Chino Basin Desalter Authority. A true copy of the Water
Purchase Agreement that the City of Chino executed on February 5, 2002 is attached hereto
as Exhibit D. The decision by the City of Chino to undergo the foregoing and incur those
costs was predicated on the Peace Agreement of the Basin stakeholders to provide and share
in the cost of replenishment water corresponding to the desalter groundwater production.

19.  The Peace I Agreement provides for a supplementation of 400,000 acre-fect of
Chino Basin native stored groundwater to the limited sources of water for desalter
groundwater production replenishment identified in the Peace Agreement. However, this
supplementation did not alter the ultimate obligation of the Basin stakeholders to provide
ongoing replenishment for the desalter program in the future when needed.

i
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20. During Chino Basin stakeholder discussions of a proposed reduction in the
Chino Basin Safe Yield and corresponding reduction in the Operating Safe Yield, T expressed
concerns that the Watermaster’s Notice of Intent to Change the Operating Safe Yield, as
required by the Judgment, was insufficient because it failed to notify the stakeholders as to
the amount and timing of any reduction, These concerns were described in my January 7,
2015 letter addressed to the attention of the Watermaster Board of Directors, the Watermaster
Advisory Committee, and the Watermaster Pool Committees, objecting to the Notice of
Intent, attached hereto as Exhibit E.

21, The Appropriative Pool Committee has not signed the 2015 Safe Yield Reset
Agreement due to lack of unanimous support of the Committee members.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct.

Executed on this 19” day of January, 2016, at Chino, California.

L)

DAVID G. CRostEY
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Chino Basin Watermaster
Assessment Package References and Definitions

Updated 11/06/14

REPQRT

REFERENCE NAME DESCRIPTION
. Total production and exchanges, excluding Desalter
1A AF Production and Exchanges production, Copied from [2L].
1B Appropriative Pool—AF/Admin Ergductlon and Exchanges [1A] <times> per acre-foot Admin
1c Appropriative Pook—AF/OBMP fP;:duction and Exchanges [1A] <times> per acre-foot OBMP
D | Ag Pool SY Reallocation— Reallocation of Ag Pool Sate Yield. Copied from [2E] and
. _|.AF Total Reallocation [12Gl.
I Party Ag Pool reallocation [1D] <divided by> Total Ag Pool
1E ﬁf_l /E\E?AE“:’Y Reallocation Reallocation [1D Total] <times> total dollar amount needed
for Ag Pool Adminisiration,
o Party Ag Pool reallocaticn [1D] <divided by> Total Ag Pool
1F i‘ﬁ /I;%OI{MS:Y Reailocation Reallocation [1D Total] <times> total dollar amount needed
for Ag Pooi OBMP,
. | For Parties participating in the 85/15 Rule: Percentage of
1G igﬂzr;shment Assessments total 85/15 participant preduction <times> required credit
° amount. Copied from Page 9A.
1H Replenishiment Assessments— | For parties participating in the 85/15 Rule: Total volume
AF/85% overproduced [2M] <times> 85% of the replenishment rate.
11 Repienishment Assessments— | For parties not participating In the 85/15 Rule: Total volume
AF/100% overproduced [2N] <times> 100% of the replenishment rate.
11 a6/15 Water Transaction For parties participating in the 86/15 Rule: Credit amount
Activity—15% Producer Credits | equals 15% of the cost of the water purchased.
. For parties participating in the 85/15 Rule: Percentage of total
1K iigvsitvf‘,t]%';/ﬁs%sjg;% cbits 85/15 participant production <times> required credit amount.
y ’ Copied from Page 9A.
Monetary amount needed (or to be credited) for each Party's
iL CURO Adjustrment Cumulative Unmet Replenishment Obligation (CURQ),
Calculated on Page 10A,
M ASSESSMENTS DUE— Total fees assessed based on Party production. [1B8] + [1C]
Total Production Based + [1E] + [1F] + [1G] + [1H] + [11] + [1J] + J1K] + [1L].
1N ASSESSMENTS DUE— Debit zmount to Pomana <times> -1 <fimes:> percent share
Pomona Credit of Cperating Safe Yield [2A1
10 ASSESSMENTS DUE— Total recharge debt payment <times> percent share of
Recharge Debt Payment Operating Safe Yield [2A],
1P ASSESSMENTS DUE— Total Recharge Improvement Project <times> Percent Share
Recharge Improvement Project | of Operating Safe Yield [2A].
1Q ASSESSMENTS DUE— Used as necessary for any other monetary adjustments
Other Adjustments needed to the Assessment Package.
ASSESSMENTS DUE—
1R Total Due Total assessmeants. [TM] + [N} + [10] + [1P] + [1Q].
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Assessment Package References and Definitions
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REPORT

Exchanges

'REFERENCE NAME DESGRIPTION -
2A Percent of Operating Safe Yield | The Party's yearly percentage of Operating Safe Yield.
' The beginning balance in each Annual Account. This number
2B Carryover Beginning Balance carries forward from the ending balance in the previous
1 period Assessment Package.
This number reflects the adjusted production rights from a
2GC Pricr Year Adjustments previous Assessment Package, in the event that corrections
are needed.
2D ég}f’g?ﬁ dShare of Operating The Party's yearly volume of Operating Safe Yield,
. Reallocation of Ag Pool Safe Yield. Copied from [12G]. The
2E Net Ag Pool Real!‘c::‘atnon calculations that Jead to this are made on Page 12A.
. L Water fransactions. Copied from [6D]. The calculations that
2F Water Transaction Activity tead to this are made on Page BA.
) Stormwater New Yield <tmes> percent share of Operating
2G Stormwater New Yield Safe Yield [2A].
: This number reflects adjusted production rights, in the event
7H Other Adjustments that corrections are needed,
o Current Year Production Right. [2B] + [2C] + [2D] + [2E] +
2i Annual Production Right [2F] + [2G] + [2H].
Fiscal year production, including Assignments and Voluntary
. . Agreements, from CBWM's production system (as verified by
2 Actual Fiscal Year Production each Party on their Water Actlvity Report). Includes a sub
|_pote subtracting Desalter production.
Total exchanges for the period {July 1- June 30} including
2K Storage and Recovery MZ1 forbearance and DYY deliveries (as reported to CBWM
Program(s} by IEUA and TYMWD and as verified by each Party on their
Water Activity Report). _
. Actual production [2J] <plus®> Storage and Recovery
2L Total Production and exchanges [2K]. Inciudes a sub note subtracting Desalter

production. Also known as Assessabie Production.

For 85/15 Rule participants: Production rights [2[] <minus>

To Excess Carryover Account

2M Net Over-Productmn—S?/'iﬁ% fotal praduction and exchanges [2L], equaling less than zero.

For non-85/15 Rule participants: Production rights [21]
. <minus> total production and exchanges [2L], equaling less

2N Net Over-Produstion—100% than zero. lnc?udes a sub note subtrgcting D]esgiter ’
production.

20 Under Production Balances— Production rights [21] <minus> total production and

Total Under-Produced exchanges [2L], equaling mare than zero.
op Under Production Balances— Fither total under-produced [20] or share of Operating Safe
_ Carryover: Next Year Begin Bal | Yield [2D], whichever is less.
e Under Production Balances— Total under produced [20] <minus> Carryover to next year

2P, equaling more than zero.
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Chino Basin Watermaster
Assessment Package References and Definitions

Updated 11/08/14

(ECQ)—Ending Balance

R GE NAME DESCRIPTION
. The beginning balance in each ECO account. This carries
3A I(':‘é(g(%)s)s_%a;ni{ngivner é‘gf;?fg forward from the ending balance in the previous period
9 9 Assessment Package. _
Excess Carry Over Account s .
3B (ECO\—2% Storage Loss Beginning balance [3A] <ilmes> -0.02.
ac Excess Carry Over Account Total of water transferred to and from ECO and the Annual
e (ECO)—Transfers To / (From) | Account, o o
Excess Camry Over Account
. Total of water transferred to and from Local Supplemental
3P (SEtc?rgz{e From Supplemental Storage accounts, as shown on Page 4A.
3 Excess Carry Over Account Total of water fransferred from the Annual Account due to
(ECOY—From Under-Produetion | under production. Copied from [2Q].
3F Excess Carry, Gver Account The current balance in each ECO account. [3A] + [3B] + [3C]

+[3D] + [3E].
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Chino Basin Watermaster
Assessment Package References and Definitions

Updated 11/06/14

REPORT '
REFERENCE NAME DESCRIPTION
| The beginning balance in each Recharged Recycled
4A gzcgiziedazfgggém Agcount Account. This number carries forward from the ending
g g _ o balance in the previous perlod Assessment Package.

Recharged Recycled Account— - .
4B 2% Storage Loss Beginning balance [4B] <times> -0.02. | -
4G Recharged Recycled Account— | Total recharged recycled water credited to each Party for the

Current Recharged Recycled year, as provided by [EUA.

D Recharged Recycied Account— | Total of water transferrad to the ECO Account, as shown on

Transfer to ECO Account Page 3A.

AE Recharged Recycled Account— | The current balance in each Recharged Recycled account.

Ending Balance [4B] + [4C] + [4D} + [4E].

. The beginning balance in each Quantified Supplemental
4F ESESSTE ézrei’ngi:l/z%%%nce Account. This number carries forward from the ending
o g 8 balance in the previous pericd Assesstment Package.

Quantified (Pre 7/1/2000) o m ]
4G Account—2% Storage Loss Beginning balance [4G] <times> -0.02.

Quantified (Pre 7/1/2000)

) 4H Account—Transfers To / (From) Total of water transferred {o and from the Annual Account.

Quantified {Pre 7/1/2000) )

4 Account—Transfer to EGO g;taé%; water transferred to the ECO Account, as shown on

Account g )
4J Quantified (Pre 7/1/2000) The current balance in each Quantified Supplemental

Account—Fnding Balance account. [4G] + [4H] + [41] + [4J].

1 The beginning balance in each New Supplermental Account.
4K g:\"gési?t;gg%go) Account This number carries forward from the ending balance in the
9 9 previous period Assessment Package.

New (Post 7/1/2000) Account— - .
4L 2% Storage Loss Begirning balance [4L] <times> -0.02.

New (Post 7/1/2000} Account— '
4M Transfers To / (From) Total of water ftransferred to and from the Annual Account, |
AN Mew (Post 7/1/2000) Account— | Total of water fransferred to the ECO Accounf, as shown on

Transfer to ECO Account Page 3A.

40 New {Post 7/1/2000) Account— | The current balance in each New Supplemental Account.

Ending Balance f4L] + [AM] + [4N] + [40].

o e The combined amount in all supplemental storage accounts
4P Combined—Ending Balance [AF] + [£K] *+ [4P].
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Chino Basin Watermaster
Assessment Package References and Definitions

Updated 11/06/14

e NAME DESCRIPTION
The beginning balances in each Desalter Replenishment
account. These numbers carry forward from the ending
‘ . balances in the previous period Assessmant Package. "Re-
5A g:sialte_.; Rgpﬂemshment— Operation Offset: Pre-Peace |l Desalters” had an original
ginning balance beginning balance of 225,000.000 AF and "Re-Operation
Offset: Peace [l Expansion” had an orlginal beginning
balance of 175,000.000 AF,
Desalter Replenishment— Begirning balance [5A] <times®> -(loss %). There is no loss
Storage Loss assessed on the native Basin water allocated fo offset
5B Desaiter production as a result of Basin Reoperation as
approved in the Peace Il Agreement. Per the “Preemptive
Replenishment” agreements, no losses are deducted against
these accounts.
5C Desalter Replenishment— Total of water transferred to each Desalter Replenishment
Transfers To account.
50 Desalier Reptenishment— Total of water transferred from each Desalter Replenishment
Transfers From account.
5E Desalter Replenishment— The current balance in each Desalter Replenishment
Ending Balance account. [BA]+ [BB] +[5C] + [6D].
The beginning balance in the Storage and Recovery (DYY)
5F ggﬁ%?nangaijggew— Account. This number carries forward from the ending
g balance in the previous petiod Assessment Package.
56 ggzgz and Recovery— Beginning balance [5F] <times> -(loss %).
5H Storage and Recovery— Total of water transferred to the Storage and Recovery
Transfers To Accourt ("puts”).
51 Storage and Recovery— Total of water transferred from the Storage and Recovery
Transfers From Account ("takes”). _
'5 3 Storage and Recovery— The current balance in the Storage and Recovery Account.
Ending Balance [5F] + [5G + [5H] + {81,
R ERENCE NAME DESCRIPTION
Total of assigned transactions for this period, including
6A Watar Transactions—Assigned | annual water transfers/leases between Appropriators andfor
Rights from Appropriators to Watermaster for replenishinent
. pUrposes.
Total of water transfers between Parties for this period.
. Transfers in this column include the annual ransfer of
68 ﬁ:lt_]asrf;ransactions——General 10-percent of the Non-Ag OSY to the seven Appropriator
Parties, as stated in ihe Peace | Agreement, and also the
Exhibit *G" physical solution transfers from the Non-Ag Pool.
8C Water Transactions— fransfers | Total of water transferred between the Annual Account and
{To} / From ECO Account ECO Account,
8D Water Transactions—Total Total water transactions. [6A]+ [6B] + [BC). This columnis
Water Transactions used to popuiate [2FL
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Chino Basin Watermaster _
Assessment Package References and Definitions

Updated 11/0614

REPORT

DESGRIPTION

REFERENCE NAME

19A % Share of Operating Safe The Party's vearly percentage of Operating Safe Yield.

Yield Copied from j2A].

Reallocation of Agricultural Pool | The Party's percent share of Operating Safe Yield [12A]
12B Safe Yield—32,800 AF Early multipied by 32,800.

Transfer

Reallocation of Agricultural Pool | Total land use conversions claimed on Page 11A (as verified
12C Safe Yield—Land Use by each Party on their Water Activity Report).

Conversions

Reallocation of Agricultural Paol | The Agriculturat Pool Reallocation amount potentially
12D Safe Yield—Potential for available to each Appropriator. [128] + [12C].

Reallocation (AF) ..

Realiocation of Agricultural Pool | Each Party's potential for reallocation [12D] from the total of
12E Safe Yield—Percent of Ag Pool § [12D].

Reallocation

Reallocation aof Agricultural Pool | The total over or under Agricultural Pool Reallocatien (from
12F Safe Yield—Difference: Page 11A) <times> each Party’s percent of Ag Pool

Potential vs. Net reallocation.

Reallocation of Agricultural Pool | Net Agricultural Pool Reallocation to each Party. [12D]+
12G Safe Yield—Net Ag Pool [12F]. This celumn is used to populate [2E).

Reallocation ‘

BT RONCE NAME DESCRIPTION
13A AF Production ﬁc;ﬁﬁl fiscal year production by each Party. Copied from
138 222&'3?{;'[?”“”@ Pool— Production [13A] <times> per acre-foot Admin fee.
13C gg?é%%;ulturai Pool — Production [13A] <times> per acre-foat OBMP feg.
13D Replenishment Assessments— | Over-production for each Party beyond their annual
i AF Exceeding Annual Right production right, Copied from [141].

13E Replenishment Assessments— | Amount overproduced [13D] <times> the current

Per AF repienishment rate.

Monetary amount needed {or to be credited) for each Party's
13F CURO Adjustment Cumulative Unmet Replenishment Obligation (CURQ).
Celculated on Page 10B,
. Used as necessary for any other monetary adiustments

13G Other Adjustments needed to the Assessment Package. i
13H Total Assessments Due Totat fees assessed hased on Party preduction. [13B] +

[13C] + [13E] + [13F] + [13G].
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Chino Basin Watermaster
Assessment Package References and Definitions

Updated 11/08/14

REPORT

Ending Balance

REFERENCE NAME ~ DESCRIPTION
144 Percent of Safe Yield The Party's yearly percentage of Safe Yield.
The beginning balance in each Annual Account. This number
14B Carryover Beginning Balance carries forward from the ending balance in the previous
peried Assessiment Package.
This number reflects the adjusted production rights from a
14C Prior Year Adjustments previous Assessment Package, in the event that corrections
7 are needed.
1p | Assioned Sharo of Safe ¥iekd 1 e party's yearly volume of Safe Yield.
T Total of one-time water transfers between Parties for this
period. Transfers in this column include the annual transfer
. . of 10-percent of the Non-Ag Safe Yield to the seven
148 Water Transaction Activity Appropriator Parties, as stated in the Peace tl Agreement,
and also the Exhibit “G” physical solution transfers to the
Appropriative Pool.
. This nurmber reflects adjusted production rights, in the event
14F Other Adjustments that corrections are needed.
14G Annual Production Right Sl[‘&e%t Year Production Right. [14B] + [14C] + [14D] + [14E]
Fiscal year production, including Assignments, from CBWM's
14H Actual Fiscal Year Production production system (as verified by each Party on their Water
Activity Report). Also known as Assessable Production.
. Over-production, if any, for each Party beyond thelr annual
14l Net Over Production production right. [14H] —[14G}, equaling more than zero.
Under Production Balances— Production rights [14G] <minus> production [14H}, equaling
14J
Total Under-Produced more than zero.
14K Under Production Balances— Either total under-produced [14J] or share of Safe Yield
Carrypver: Next Year Begin Bal | [14D], whichsver is less.
141 Under Production Balances— Total under-produced [14J] <minus> Carryover to next year
To Local Storage Account [14K], equaling more than zero.
REPORT '
REFERENCE NAME DESCRIPTION
) - The beginning balance in each Local Storage account. This -
15A !éc;c?rllr?i;or:aé;; Eﬁ\‘%%ount number carries forward from the ending balance in the
g g previous period Assessment Package.
Local Storage Account— . .
158 2% Storage Loss Beginning balance [15A] <times> -0,02.
Local Storage Account—
15C Transfers To / (From) Total of wate.r. ﬁransferred to and from the Annual Account.
45D Local Storage Accolnt— The current balance in each Local Storage Account. [15A] +

[15B] + [15C).
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Assessment Year 2014-2015 (Production Year 2013-2014)
Pool 3 Local Excess Carry Over Storage Account Summary

Beginning 2% Transfers From From Under- Ending
Balance  Storage Loss To/{From) Supplemental Froduction Balance
3torage

Arowhiead Min Spring WakerCo | '0:000: 06000 0000 0500 0,000 - 6.000

Chino Hills, City Of 10,366.057 (207.321) (3,113,982} 0.000 0,000 7,044,754

Ghinio, City Of ) | saieasms (108379 0000 0000 12401812 65807715 |

Cucamonga Valley Water District 46,087,452 (921.749) (4,000,000} 0.000 762.288 41,927,991

DesalterAuthionlty Cojo6o’  0DO 0gse . ¢ odoo  dkoo - 0:00 |

Fontana Unioh Water Company 0.000 0,000 0.000 0.c00 0.000 .000

ForfanaWater Company | 00 000 s iz oo

Fontana, City Cf 0.000 0.000 0.0C0 0.000 0.000

Golderi State Water Gompany lgdspoe (24924 - @778 0000 0000 1251503

Jurupa Community Services Disfrict 9,624,165 (192.483)  (2,159.516) 0.000 0.000 7,272,166

Marygold Mutiial Water Company | Bddbed - @6898) - obod. 0008

" paEts |

Monte Vista Irigation Company 3,093.782 (78.875) 0.000 0.000  1,045.748 4,859,655

Monfe VistaWator Distiet | 48ag000  (95860) 000" 1EAses 6639008 |

Niagara Bottling, LLC 191,118 {3.822)  (600,000) 412.704 0,000

Nigholson Trust: : | 462 (0023 moo 0000 . 0000 1429 |

Nereo, City Of 2,81 3.073 (56.261) 0.000 0.000 302,188 3,058.598

Onfario; Gty of — | 345283485 (690.506)  (5,500,000) G003

Tie stdosds |
Pommona, City Of 28,062,663 (561.283)  (3,245.800) 0.000  4,119.986 28,275,606

SanAntoplo Water Company - © | 5562409 (J11248)  (1,003648) 0900 0000 Aa47sed |

San Bernardino, County of (Shooting 3476 {0.068) (3.407) 0,000 0.000 0.000

Satit-Ana River Water Gompany 1324810 - (22496) 00000 0.000  732.898 1,835,140 |

Upland, City Of 14,700,187 (234.183) {15.000) 0.000 5222736 16,682.750

VWost End Corisolidated Water. Go | deszsse-  @rvsy asrooe) - G000 42028y - 4088903

West Valley Water District 6,022,208 {120.444) {500.000) g.o00 980.686 8,382.421

225,088,379 (4,501.61) (23,492.380) 2,691.856 32012516  231,679.110

[2] g l3c] [30] [eF]

p3: In October 2014, the followlng Appiopriaiors transferred water from their ECO Accounts to offset their Production Year 2013/2014
overproducticn ebiigations: City of China Hills (3,113.882 AF), Golden State (4.775 AF), JCSD (2,158,516 AF), and County of San
Bernaréino (3.407 AF),
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Desalter Replenishiment:

Assessment Year 2014-2015 (Production Year 2013-2014)
- Pool 3 Other Storage and Replenishment Accounts Summary

Beglnning Storage Transfers Transfers Ending
Balance Loss From Balance
Re-Operation Offset:
Pre-Peace Il Desalters [ 1,286,700 | 0.000 | 1 (12se700)]  0.000 |
Re-Operation Offsat. -
Peace || Expansion [~ "175,000.000 | 0.000 | | [ 175,000.000 |
Non-Ag Dedlcation l——_OEOOIM 0.000 | \ | 0.000 |
City of China Preemptive ]
Replenishment: ] 1416470 | 0.000 | | ] 1,416.470 |
City of Ontario Preemptive '
Replenishment: 3,329 247 | 0,000 | | [ 3322247 |
Jurupa C8D Preemptive
Repleniskment: [ 2260.783 | 0.000 ] | [ 2,360.783 |

l6A]

Storage and Recovery:

jsc

[sE]

Beginning Storage Transfers Transfers Ending
Balance Loss From Batlance

MWD DYY / CUP 1 0.000 | ~0.000 | 0.000 | 0,000 | 0,000 |
5H| st | 184

P& 1) "Re-Operatien Offsal; Pre-Peace {l Desalters had an original beginning balance of 225,000.000 AF. The account will need
adjustment followlng the current modaling and Safe Yield Recaiculation work (i.e. Santa Ana River Underflow New Yield - SARUNY) and will
be adjusted in the next Assessment Package. The 28,070 AF correction requlred by Condlfion Subsoquent 7 s Included. (See Appendix B)

2) "Re-Operation Offset: Peace Il Expansion” had an criginal beginning halance of 175,000.000 AF.

3) There is no loss assessed on the native Basin water allocated to offset Desalter preduction as a result of Basin Reoperation as approved In

the Peace I Agreement.

4) Chino, Ontario, and JCSD Preempiive Replenishment Agreement water Is shown. Per the Agreements, no losses are deducted against

these accounts.
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Assessment Year 2014-2015 (Production Year 2013-2014)
Pool 3 Water Transaction Summary

7y

l6c

Assigned Righis Genaral Transfers Total Water
Transfor {To} ! From Transacticns
ECO Agcount

Attowliead Min Spring Water Co. " 0.000 70,080 0,000 7ot
Chio Hils, City Of 0000 0,000 5113.962 3113002
Chifo, City OF 0,000 "0.060: oo ~ 0.000
Cucamenga Vallsy Water Disfrict {500,000) " 11,079.892 4,000,000 14,579,592
DgsalterAuthiority 0.000 - 0,000 | m00s: . om0
Fontana Union Watér Cohpany - 0.-600 (9.579.6“9.2) 0.000 ég|57g.552)
Fontana Water Company. ©® 10;606.500- 1,994,907 2179252 44,500,686
Foﬂtana; cnyOf oy i — - — _0‘0,00
Goiden Stete Water Company TS am | merm
Jurupa Community Services District 1,200.000 0.000 2,159,516 3,350.516 '
Marygold Mitiial Water Corripany: P00 16:000: 0o T6.000.
Monte Vista irrigation Company 0.000 31.515 0.000 31.515
Monte Vista Water Distrigt. UaEas isizass. T CAgEeH
Niagﬁfa Bottiing, 1L.C o0 T oo 600000 600,000
Nicholson Trust - (o00) 0000, 0000 T a0
Noroo, City Of 0.000 0.000 0.000 0,000
Ontarlo, Gity OF (5,500.000) 80,000 5,500:000 Y™
Pémona, City df (3.245.806) & 216.678 3,245,800 319,878
San Antonio Water Company (3,200,908 R 1003648 . @2Ass817)
San Bernardino, County of (Shooting Park) 0.000 0.000 3.407 7 3407 l
SentaAnaRiver Waler Company ~ (1,200.000) 31,000 0000 -(1,169000)
Upland, City Of 3,504,060 160,678 15.000 3,769.738 |
West Efid Gohsolidiated Water Co (11167.000) 0.000 1167000 0.006. -
Wést Valley Water Distrir;‘c (556,000) 15,000 500.000' 45.000

0.000 5,842,034 23,492,380 29,334.414

l6D]

p6: 1) Transfers in Column [6A] include annual water transfers/leases between Appropriatars andfor from Appropriators to Watermaster

for replenishment purposes.

2) Thers wara no transfers from Appropriative Pool Parties to Watermaster foward the replenishment obligation during this producticn year.
3) Transfers In Column {6B] include the annual transfer of 10-percent of the Non-Ag OSY to the seven Appropriator Partles, as stafed in

the Peace ) Agreement, and also the Exhibit "G" physical solution transfers from the Non-Ag Pool. (See Appendix C}
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Assessment Year 2014-2015 (Production Year 2013-2014)

~av Watermaster Replenishment Calculation
Cost of Replenishment Water per acre foot:
Watermaster Replenishment Cost $593.00
Projected Spreading - OCWD Connection Fee $2.00
Projected Spreading - IEUA Surcharge $15.00
Pre-purchased Credit $0.00
Total Replenishment Cost per acre foot $610.00
Replenishment Obligation: AF @ $610.00 15% B5% Total
Appropriative - 100 1,130,324 o 0 $689,497.64
Appropriative -~ 15/85 12.983 $7,919.63
Non-Agricultural - 100 91.520 SR $55,827.20
1,234.827 $753,244.47
Percent of 15% 18% Water
AF Production g5iis  Tofal 8615 Repienishment Transaction
Coampany and Exchangas Producers Producers Assessment Debits
Arrowhead Mtn Spring Water Co 379111 - i
Chino Hills, Gity Of 7,224,004 7,224,004 8.578% $101.80 $76,482.88
Chiho, Gity Of 0.000 0.000 0.000% $0.00 $0.00
Cucamonga Valley Water District 16,121,650  16,121.550 19.142% $227.40 $168,474.75
Desalter Authority 20,242,652  E LA
Fontana Union Water Company 0.000 0.000 0.000% - $0.00
Fontana Water Company 15,377.579 15,377.579 18.258% $216.91  $160,700.04
Fontana, City Of 0.000 L
Golden State Water Company 736.362 736.362 0.874% $-7‘,69_6.19
* Jurupa Community Services District 18,018.347 ‘

|  $188,206.81
Marygold Mutual Water Company ~ 1,314.734 [~ P !

Mente Vista lrrigation Company 0.000 0.000%

Monte Vista Water District 6,098.745 6,808,746 8.310%

Niagara Bottling, LL.C 1,342,588 :

Nicholson Trust 0.000

Norco, City Of 0.Co0 0.000

Ontario, City Of 15,697.045  15,607.045

Pomona, City Of 12,809.293 TR T TR T T

San Antonfo Water Company 1,159.242  1,159.242 1.376% $16.35 $12,114.41

San Bernardino, County of (Shootin 16.390 16,390 0.019% $0.23 $171.28

Santa Ana River Water Company 48.51h 48,518 0.058% $0.68 $507.00

Upland, City Of 2,822,046 2,822,046 3.351% $39.81 $29,491.18

West End Consolidated Water Co 0.000 0.0C0 0.000% - $0.00

West Valley Watar District 0.000 0.000 0.000% - $0.00

IS Aot 129,408.103  84,219.825 w  $1,187.94  $880,120.95
Transfers o Transfers fo

1G 1K

p9: The "Watetmaster Repisnishment Cost" listed is MWD's 2014 Tier 1 Full Service Untreated Rate. The 2014 rate is used for a consecutive
year because it is the rnost suitable rate.
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Realloca of

Assessment Year 2014-2015 (Production Year 2013-2014)
¢ Pool 3 Agricultural Pool Reallocation Summary

% Share of | 32, Land Usa  Potential for Differen Not Ag ool
Operafing Early Conver- Reallocation Ag FPool Patential Reallocation
Safe Yield Transfer sions (AF) Reallocation vs., Net
Aitowhoad Min‘Spring Water Go. 0,000% 4,000, ‘0.000 - D000 L 000% 0:008 0:000 -
Chino Hills, Gty of 3.867%  1,263.128 1,185.908 2,397.054 4,065% ) “(393.434) 1,998.600
Gitino, Gity & 7% adfabos - 762004 1089460 17.021% (1668208  BI78SE |
Cucamonga Valley Water Disirict - ”6.601% ) '2,165,f28 598,364 2,763,492 4.687% (459.346) “2,“3;04.146
‘Desalier Authority. 0.000%  0:000 0,000 0000 0:000% o000 0000
.Fontana Union Water Company 14,657% 2,823,496 0.000 3.825.496 6.485% (635.540) 3,187.956 |
Folana Water Gompany 0.002% 0656 . G34d00  Bowehs fafen  G%aT)  BUBER0.
Fontana, Gity Of 0.000% 0.000 0,000 0.000% 0.000 0.000
Golderr State Water Company 0,750%, ;000 o600 GeiTv  (408ed). 205110
Jurupa Community Services District 3.759% 1,232,852 13,876.198 15,108,148 25,625%  (2,511.435) 12,587.713 .
Marygeld Mutia) Water Company 1.195%. 391950 o0cd 391960 0065% 326,809
Monte Vista Irrigation Company 1.234% 404,752 0.000 404,752 (.686% {67.278} 337,474
Menfe Vista Water Distet BrOTH . 2UNSAIS G075 2d0AM  4907% . (4BATET)  2dstind
Niagara Bottling, LLC 0.000% {.000 0.000 (.0Q0 0.000% 0,000 | 0.000
Nichdlson Trust 0007% 2288 o0 2296 0.004%: (©as2 1914
Norco, Cit); or 0.366% 120704 0.000 120.704 0,205% (20,063) 100.641
Oftari, City.Of 20742% BBO3ITG. 2041095 BB44AT)  IG000%. (TATDIZ3) 374348 °
Pomona, City Of 20454%  6,708.912 0.000 6,708,912 11.378%  (1,115152)  5593.760
San Avtonlo Water Cormpaiy 2716% G014 0000 901344 1620%  (140821) 751528
San Bernardino, County of (Shooting 0.000% 0.000 £.000 0,000 0.000% 0.000 0.000
SataAna River Water Corpany a3ras | Teade ooo0.  T7asMd 1920%  (128376) 648988
Uplard, City OF 5202%  1,706.256 0.000 “.1.?06.256 2.894%  (283.813)  1,422.643 i
West End Consolldated Water G0~ 1.728% ‘560784 0,000, 566784 ='_£J,'96'l%‘3 ety A72eTy 1
West Valley Water Distrlct 175% | 365400 0.000 386,400 0.654% (64.061) B
100.0600%  32,800.000 26,161.700 58,861,700 100.00(}%. . {9,800,584) 49,161.116
|12a]  [12B]  [12¢c] l12p]  [128] |12F|  [126]
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Assessment Year 2014-2015 (Production Year 2013-2014)
Appendix A: Pool 3 Water Production Detail

Nofe: Other Adlustments Include water provided to ancther Appropriater, pump-to-waste that has been captured in a recharge
basin, and ASR injections. The volume noted for City of Chine Is an adjustment made to keep the City's Actual Production from

being a negative number.

Printed 10/20/2014 5:48:01 PM

Appendix A

Actual FY
Physical Voluntary Assignments Other (K;Zg_l”;tti::g
Production Ag;?‘;r':;?ts {wi Non-Ag) Adjustments Column 2J)
Arrowhead Min Spring:WalerCo, 37911 0000 00000 0000 79
Chino Hills, City Of 2,160,925 (286.221) 0,000 5,359,300 7,224.004
Chijs, Gty Of . GT25ASD: (66864407 . (104278) . . B5:268, 0000
Cucamonga Valley Water Dlstrtct 16,121.550 0.000 0,000 0,000 16,121.650
Digsalter Atithority . 29282.283 G000 G000 - (TSN 29242852
Fontana Union Water Company ©.000 £.000 0,000 . 0.000 0.000
Forlana WaterCompany -~~~ ys3Trs7a. 0 DOCO .. - 0000 0:000: 15371579
Fontana, City Of 0,000 0.000 _ 0,000 4.000
Golden Siate Weter Company -~ R
Jurupa Gommunity Services District 16,408.630 0,000 (379 499) (8,784} 18,018.347
Marygold Mutual Water Gompany - 13473 . 000 0000 . 0008 134734
Metropolitan Water District 0.000 0.000 0,000 0.000 0,000
Monte Vista lirigation Company Tg000 0 eebe . oobg 0:008 0,000
Mente Vista Water Dlstnct © 42,531,892 (151.430) 0.000 (5 371.667) 5,998.745
Niagara Bottiing, L(C © 4a4zss8 . coob0 . 0000 0000 1342688
Nachoison Trust 0.080 0.000 0.000 0.000 0.000
By o | T obe oo oo oo oo
Ontarlo Clty Of 21,960,342 (4 428101} {1,_&3_55.196) 0.000 15,897,045 )
Pomona:, Gty OF 12000208 DOOD - 0000 0000 12,900:208,
San Antonic Waler Company 1,169.242 0.000 0.000 0.000 1,159.242
SaivBemardino, County of (Shogting 16300 ofi)o - 0.000 0000 16,990
Santa Ana River Water Company 0.000 0.000 0.000 48,515 48,516
Upland, City Of T 702086 oot . 6606 0.000" 5,092,046
West End Consolidated Water Co 0.000 0.000 0.000 0.000 0.000
‘West Valley Water District T 0,000 0.000 0.600 T poo - 0.000-
143,246.387 {11 ,552.2425 {2,338.97"3) £2.921 428,408.1 03
Less Desalter Authority Production 29,242,552
Total Less Desalter Autharity Production 100,165.551
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Updated 10/17/14

Assessment Package Appendix C
Allocation for the Purchase of the Exhibit "G" Non-Ag Pool Water

2014
Non-Ag Amount
Pool Scld
Party (AF)
Aqua Capital Managemeant 4,107,000
Auto Club Speedway 1,000.000
Total 5,107,000
Appropriative Amount
Pool Purchased
Party (AF)
Arrowhead Mtn SpringWaterCo™ 770,030
China Hills, Clty of ) -
Chino, City O - o R
Cucamanga ValEey Water District o 1,0{;&6;093_
Desalter:Authority. R -~
Fontana Union Water Company 463 90? ]
Fontaha Water Gompany . 1904907
Fontana, Cliy Of o o -
Golgen State Water Company. - ‘ R

Jurupa Community Services Dlstrict o o
MarngId Mutual Water Company e

Monte Vista Irrigation Company _ 31 515 5
Ménte Vista Water District 7 4,399.605.
Niagara Bottiing, _L,LC I -
thalsen Trust o ' S e
Noreo, CltyOf 7 e
Ontario; Gty OF . e
F‘omuna City Of ~ o o
SamAntonio Water: Company- . .. . 110:043.

San Bernardino, County of {Shooting. Park) - -
Santa Ana River Water Company =~ . ) -
Upland Clty Of -
West End Consolidated Water Company - B
Wast Valley Water District -
Total 5,107.000




EXHIBIT “B”



MINUTES

CHINO BASIN WATERMASTER
WATERMASTER BOARD MEETING

November 25, 2014

The Watermaster Board meeting was held at the offices of the Chino Basin Watermaster ocated at 5641
San Bernardino Road, Rancho Cucamonga, CA on November 25, 2014,

WATERMASTER BCARD MEMBERS PRESENT

Robert “Bob” Craig, Chair

Steve Elie, Vice-Chair

J. Arncld Rodriguez

Bob Kuhn

Bob Bowcock

Geoffrey Vanden Heuvel

Paul Hofer

Manny Martinez, for Mark Kinsey
Don Galleano

WATERMASTER BOARD MEMBER ABSENT

Mark Kinsey

WATERMASTER STAFF PRESENT
Peter Kavounas

Danielle Maurizic

Joseph Joswiak

Anna Truong

WATERMASTER CONSULTANTS PRESENT
Scott Slater
Mark Wildermuth

OTHERS PRESENT WHO SIGNED IN
Todd Corbin
Ron Craig
Eunice Ulloa
Justin Scott-Coe
Van Jew

Curtis Paxton
Sheri Rojo

Larry Dimock
Darron Poulsen
Raul Garibay
Bob Feensira
Brian Geye
Craig Miller
Tracy Egoscue
Art Kidman
Richard Rees
Scoit Burton
Dave Crosley
Jimmy Gutierrez
Ken Jeske

Jurupa Community Services District
inland Empire Utilities Agency

Santa Ana River Water Company
Three Valleys Municipal Water District
Calmat Company

Agricultural Pool — Dairy

Agricultural Pool — Crops

Monte Vista Water District

Western Municipal Water District

Monte Vista Water District

General Manager
Assistant General Manager
Chief Financial Officer
Recording Secretary

Brownstein Hyatt Farber Schreck, LLF
Wildermuth Environmental, Inc.

Jurupa Community Services District
City of Chino Hills

Chino Basin Water Conservation District
Monte Vista Water District

Monte Vista Irrigation Company
Chino Basin Desalter Authority
Fontana Water Company

State of California — CIM

City of Pomona

City of Pomona

Agricultural Pool — Dairy

Auto Club Speedway

Western Municipal Water District
Egoscue Law Group

Kidman Law, LLP

AMEC

City of Ontario

City of Chino

Law Offices of Jimmy Gutierrez
California Steel Industries (CSH)
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Marty Zvirbulis Cucamenga Valley Water District
David Dedesus Three Valleys Municipal Water District
Ben Lewis Golden State Water Company

Chris Brown Charles Z, Fedak & Company

Jeff Pierson Agricultural Pool — Crops

CALL TO ORDER

Chair Craig called the Watermaster Board meeting to order at 11:02 a.m.

PLEDGE OF ALLEGIANCE

PUBLIC COMMENTS

None

AGENDA - ADDITIONS/REORDER
None

. CONSENT CALENDAR
A. MINUTES
1. Minutes of the Watermaster Board meeting held October 23, 2014

B. FINANCIAL REPORTS
1. Cash Disbursements for the month of September 2014
2. Watermaster VISA Check Detail for the month of September 2014
3. Combining Schedule for the Period July 1, 2014 through September 30, 2014
4. Treasurer's Report of Financial Affairs for the Period September 1, 2014 through September
30, 2014
5. Budget vs. Actual Report for the Period July 1, 2014 through September 30, 2014

C. ANNUAL FINDING OF SUBSTANTIAL COMPLIANCE WITH THE RECHARGE MASTER
PLAN
Adopt the finding in the Wildermuth Report that Watermaster is in substantial compliance with the
Recharge Master Plan.

D. BUDGET TRANSFER FORM T-14-10-01
Approve Budget Transfer Form T-14-10-01 for FY 2014/15 as presented and authorize the
Watermaster General Manager to amend the Task Order(s) between |[EUA and CBWM as
reguired.

(0:00:47)
Motion by Mr. Steve Elie, second by Mr. Bob Kuhn, and carried unanimously
Moved fo approve Consent Calendar as presented

I, BUSINESS ITEMS
A. CHINO BASIN WATERMASTER 2014/2015 ASSESSMENT PACKAGE
Approve the Fiscal Year 2014-2015 Assessment Package as presented, including no credit for
Stormwater New Yield and postponing the assessment of desalter replenishment.

(0:01:35) Mr. Kavounas gave a report.

(0:02:29)
Motion by Mr. J. Arnold Rodriguez, second by Mr, Bob Bowcock, and carried unanimously
Moved to approve Business ltem ll.A. as presented
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B. LEVYING REPLENISHMENT AND ADMINISTRATIVE ASSESSMENTS
Approve Resolution 2014-05 as presented.

(0:G2:49) Mr. Kavounas gave a report.

(0:03:16)
Motion by Mr. Steve Elie, second by Mr. Bob Kuhn, and carried unanimously
Moved to approve Business ltem II.B. as presented

C. WATERMASTER ANNUAL AUDIT PRESENTATION BY CHARLES Z. FEDAK & COMPANY
Receive and file (1) The Chino Basin Watermaster Annual Financial Report For the Fiscal Years
Ended June 30, 2014 and 2013 dated November 20, 2014; and {2) the Chino Basin Watermaster
Management Report for June 30, 2014 dated November 20, 2014.

(0:03:35) Mr. Kavounas gave an introduction and passed the item to Watermaster's auditor, Mr.
Chris Brown of Charles Z. Fedak & Company.

(0:04:00) Mr. Brown gave a presentation. A discussion ensued.

(0:13.02)
Motion by Mr. Bob Kuhn, second by Mr. Geoffrey Vanden Heuvel, and carried unanimously
Moved to approve Business tem lI.C. as presented

D. SAFE YIELD RECALCULATION AND RESET —~ WATERMASTER MOTION
Consider the Advisory Committee recommendation to initiate a mediation process instead of filing
the motion; and/or consider the advice and counsel of the Pools and Advisory Committees and
take action on the draft motion.

{0:13:24) Mr. Kavounas gave a report. A discussion ensued,

(0:35:30) Motion presented by Steve Elie.

{0:38:17) Second by Bob Kuhn with commaents.

{0:48:40) Approved by unanimous vote.

Motion by Sfeve Elie, second by Bob Kuhn, and by unanimous vofe
Moved to adopt the Advisory Committee’s recommendation with clarifications as
shown herein: moved to approve that ho motion or status report shall be filed with
the Court yet; Watermaster Parties shall inmediately start a facilitated process fo
identify and resolve ail issues related to the successful completion of the Safe Yield
reset by Aprii 1, 2015 for Pools, Advisory and Board action in May 2015. The Safe
Yield shall be filed with the Court no later than May 29, 2015. The Parties shall start
a mediation selection process and select a mediator by 5pm December 11, 2014
through the Advisory Committee; there will be a Watermaster Board meeting on
December 12, 2014 to either ratify the Advisory Commntittee selection or, in case the
Advisory Committee is unable to agree on a mediator, to select a mediator for this
process. In the event the Parties cannot reach an agreement on the Safe Yield reset,
Watermaster shall implement the resetf consistent with the agreements and that
process would start in April 2015 and go through Pools, Advisory and Board for
discussion in April so it can go fo the Board for action in May 2015.
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Ill. REPORTS/UPDATES
A. LEGAL COUNSEL REPORT
1. Motion for Approval of Physical Solution Transfer Rate Substitution
2. City of Ontario Request
3. West Venture
4. Basin Boundary — SGMA

{0:52:53) Mr. Slater gave a report. A discussion ensued.

B. CFO REPORT
1. Assessment Invoicing

(1:10:47) Mr. Joswiak gave a report.

C. ENGINEER REPORT
1. None

D. GM REPORT
1. RMPU Amendment
2. Vulcan Materials Company — Recharge Application
3. December Meeting Schedule and Holiday Office Closure

(1:11:37) Mr. Kavounas gave a report. A discussion ensued.

IV. INFORMATION
1. Cash Disbursements for October 2014

V. BOARD MEMBER COMMENTS
(1:30:13) Chair Craig stated that it has been an honor to serve on the Board over the past year and
wished everyone a happy holidays.

Vi. OTHER BUSINESS
None

Vi, CONFIDENTIAL SESSION - POSSIBLE ACTION
Chair Craig called for a closed session at 12:33 p.m. to discuss the following:

1. Alvarez CalPERS Appeal
Closed session concluded at 12:43 p.m. with no reportable action.

VIl. FUTURE MEETINGS AT WATERMASTER
11/25/14 Tue 11:00a.m. Watermaster Board
274 Thu-—44:00-a-m—\Watermaster-Beard (Rescheduled to 11/25/14)
DECEMBER 2014:
42404/44—Thu—140:00-a.m—Safe-Yield-Recalculation-and-Related - Matters (Cancelled)
A2/41444—Thu—8:08-a-m—Appropriative-Pool (Cancelled)
24444 Thu—1-00-a.m—Non-Agricultural Poel (Cancelled)
121404 4-Thu—330-p-m—-r~Agrsultural-Pool (Cancelled)
12/48M44--Thu— 8:00-a.m—JoinHl EUAICBWM-Resharge ImprovementPrejests (Cancelled)
12018414 Thu—9:00-a.m—Advisory-Committee (Cancelled)
12/18414--Thy-—10:00-a.m.*Safe-Yield-Recaleulation-and-Related-Matters (Cancelled)
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12426114 Thu—34:00-a.m—Watermaster Board (Cancelled)

ADJOURNMENT
Chair Craig adjourned the Watermaster Board meeting at 12:43 p.m.

Secretary;

Approved: January 22, 2015
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NOTICE OF APPLICATION(S) RECEIVED

Date of Application;  Jame 16, 2015 Date of this notice:  July 2, 2015
Please take notice that the following Application has been recelved by Watermaster:

¢ Notice of Sale or Transfer — The purchase of 6,500,000 acre-foet of water from
the City of Chino by Fontana Water Company, This pwichase is xade from the
City of Chino’s Excess Carryover Account,

‘This. Applcation will first be considered by each of the respective pool commitices on
the following dafes:

Appropriative Pool: Tuly 8, 2015
Non-Agriculturgl Pool: July 9, 2015
Agrienltural Pool: July 9, 2015

This Application will be scheduled for consideration by the Advisory Comsriitee ne
earlier then thivly days fram the date of thiv notice and a niinimwm of twentty-one
calendar days after the last pool coromittee reviews it

Afer consideration by the Advisory Commities, the Application wili be considered by
the Board,

Unless the Application Is amended, parties to the Judgment may file Confesty to the
Application with Weterinaster within seven calendir days of when the last pool
committes considers it. Any Confést st be In writing and state the basis of the
Confest.

Watermaster address:
Chino Bagin Waiermastey Tel: (909) 434-3888
9641 San Bernardino Road Fax: (909) 484-3800
Rancho Crnesmongs, CA 91730

P16




CHINO BASIN WATERMASTER

NOTICE
OF
TRANSFER OF WATER

Notification Dated: July 2, 2015

A party to the Judgment has submitted a praposed transfer of watet for Watermaster
approval. Unless contrary evidence Is presented fo Watermaster that overcomes the
rebuttabls presumption provided in Section B.3(b)(i} of the Peace Agreement,
Watermaster must find that there Is “no material physical injury” and approve the
transfer. Watermaster staff is not aware of any evidence to suggest that this transfer
would cause material physical injury and hereby provides this notice to advise
intarested persons that this transfer will come before the Watermaster Board on or after
30 days from the date of this notice. The attached staff report will be included in the
meeting package at the time the transfer begins the Watstmaster process (comes
before Watermaster).

P17
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CHINO BASIN WATERMASTER

9641 San Bemerdino Road, Rancho Cucamongs, Ca 91730
Tal: (R00) 464.3808 Fax! (009) 454-2880 waw.abwm.org

PETER KAVOUNAS, P.E,
Qeneral Managar

DATE: July 2, 2015
To: Wafermaster Infarested Parties
SUBJECT:  Summary and Analysls of Application for Water Transaction

Sumrmary ~
Thera does net appear to be a potentlal materlal physical Injury to & parly orto the basin frem the proposed

transaction ag presanted.

Bele —
[

Notlos of Sale or Transfor — The purchase of 6,600,000 acre-faet of water from the City of Chiho
by Fontana Water Company. This plirchase Is made from tha City of Chind's Excass Garyover

Acoount,

Racommendation —
. Continue monitoring as pennad In the Oplimum Basin Menagernent Program,

2. Uss ol now or revised informatinn when analyzing the Hycralngiio bulanue dnd report
to Watermaslar f a potentiol for material physleal Injury 1 dlacovered, and
3, Approve the treneaction es presenled.

Fiscal Impact -
[ ] None
X} May reduoe ssasssments under the 86/16 rute
[ 1 Redusa desalter replenlshmant costs

Backgronnd
The Court approvad the Peaca Agreament, the Implamentation Plan arid the goals and obsjantives

identified In (he OBMP Phave | Report on July 13, 2000, and ordorad Walesmaster to proceed Ina
mannar conelatent with the Peaocs Agresment, Under the Pedne Agreement, Walermaster approvel is
required for appllcations to store, recapture, rechargs or transfar water, &g well e for applicetions for
gredits or relmbursements and storege and recovery programa,

Vitliare there is mo material physlcal infury, Watermasler must approve the lransaction. Where'llia réguast
for Watermaster approval Is submitied by a perly lo the Judgment, therd 3 a ralultable prostrmplion that
irioat of the lanséclions do not vesuitin Mmﬂrlarﬁhysical Injury o o parly to the Judgment or the. Basin
(Storage and Recovery Programs de not hava this presumptian).
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Water Transaction Summmary & Anafyels ‘ 7102115

The follovlvlng applicatlon for weter transaction is allached with the notloe of ai:pﬁcaﬂon.

o Notlce of Sals or Transfer — The purchase of 8,500,000 acie-feet of watar frem the City of Chine
by Fontena Water Company. This purohase f8 made from the City of China's Excess Carryover
Account

Nofice of the water transaction Identified above was makied on July 2, 2015 alang with the materlals
submilied by the reguestors.

RISCGUESION
Water lransactions uocur each yoar and are inclidad es production by the respective entlty (if preduced)
in.any ralovant analyees conducted by Wikdermuth Envionmental pursuant to the Peaca Agresmaont and
the Fiules & Hegulations. There Is no Indisetion sddilional analysis fegerding this transaction Is
necessary et this tme, As part of the OBMP Implemantation Plan, continued measuramert of water
levels and the instalietion of extensometars eve planned. Based on no real changs in the avallebls data,
Eﬁe %am;oi oonolide that the proposed weiler ransaction will cause materiel physical injury to a parly orio
g Basin,
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Qppeuilrlaied Forms 3,4 &6 | '

‘ CONSOLIDATED WATER TRANSFER FORME!
FORWM'3: APPLICATION FOR SALE OR TRANSFER OF RIGHT TO PRODUCE WATER FROM STORAGE .
FORM 4: APPLICATION OR AMENDMENT TO APPLICATION TO RECAPTURE WATER [N STORAGE .
FORM 5: APPLICATION TO TRANSFER ANNUAL PRODUCTION RIGHT OR SAFE YIELD

FISCAL YEAR 207, - 2035

bATE REQuEsTED: June 16, 2015 amounT requestep: 8,500.00 acro pest

TRANSFER FROM (SELLER ! TRANSFEROR): !} TRANSFER TO (BUYER / TRANSFEREE):
City of Chino Fontana Water Company
Nams of Party Narme of Parly
P.O. Box 667 16066 Arrow Route
| street Address Streat Addrees h
Chino CA. 91708 Fontana CA. 92335
Clty Sigts  Zip Code Cily Stats  Zlp Code
(909} 334-3250 {909) B22-2201 '
Telephona ' Telephene
(809) 823-5048
Facsimile Facsimie

Have any other transfere heen approved by Walermaster

betwean thess partles covering the same flscal year? Yea O tNo @
PURPOSE OF TRANSFER:

O Pump when ather sources of supply are cuitelled

@ Purmp to et current or future demand over and sbove produstion rght

uj Pump a8 necessary 1o stabiiize fufure assessment amounts

=} Dthar, axplain

WATER 1S TO BE TRANSFERRED FROW:
1 3 Annusl Production Right (Apprepilative Pool) or Opereting Safe Yield (Non-Agricultural Pocl)
.d SR storage ARCESS (AR SUE - :
& egz{?/ ] Annual Produgtion Right f Operaﬁng Sale Yiatd first, then any additional from Storage
Other, explain  Exuess Cay-Qver
WATER 18 TO BE TRANSFERRED TO:
B Annusl Production Right / Cperating Safe Yield {sommen)
a Storage {rare)

a Other, explain

July 2008
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Gonsplidated Forms 3, 4 8 § cont,

IS THE 85/15 RULE EXPEGTED TO APPLY? (If yos, all answets balow must be yes.") Yes ® No OO
Is tha Buyer an B&/M6 Parly? Yes © Ne O
is the purpese of the fransfar to mest a current dsmand ever and above production rlght? Yas F Ne O
Is the watsr balng placed Into the Buyar's Annual Account? Yes @  No

IF WATER IS TO RE TRANSFERRED FROM STORAGE:!

Varies 2014 - 2015
Frojected Rate of Recepture Projected Duration of Recepture

METHOD OF RECAPTURE (a.g. pumping, exchange, efic.};
Pumping

PLACE OF USE OF WATER TO BE RECAPTURED:
| Chino Basin Management Zone 3

LOCATION OF RECAPTURE FACGILITIES (IF DIFFERENT FROM REGULAR PROBUCTION FAGILITIES):
N/A

WATER QUALITY AND WATER LEVELS
Avetha Pariies ewars of any water quallly lssues that exist n the area? Yes B Ne O

ifyes, pleass explain:
Of tha walls toulinaly pumpet, surtenl parchlorete kvela rnge from non deiact ba 10,0 ppb and matant altrale fsvels rangs ftom 6.2 1o 30.0 ppr (3 of Metch 2mg)

What are the existing water levele In the areea thet are lkely to be affected?
Static Water Levels ranging from 316 bgs to 657 bgs (as of March 2015)

WATERIAL PHYSRICAL INJURY
Are any of the recapture wells loceted within Management Zone 17 Yes O No

Is the Applicant awera of any potential Materlal Physical Infury toa party to the Judpmeit or the Bagin thet may he
causad by the actlon covered by 1he application? Yes O

Ii yes, what are the proposed mitigaticn measures, If any, that might reasonalsly be imposed to ensura that the
action does not result In Matarial Physteal njury oa parly to tha Judgment or the Basin?

N/A

iy 2008

P12z .




" gonsalidetod Povyg 3,4 & Bcopf,

BAID TRANSFER SHALL BE CONBATIONED UPON:

(1) Transferae shall exercise said right on behalf of Tranaferor under the terms of the Judgment, the Peéco
Agresment, the Peace Il Agreement, and Ihe Management Zone 1 Subslderce Management Plan for the
perlod described ebove, The first water produced In any yaar shall be thet praduced pursuant o carry-aver
tlahts definad I the Judgment, After produclon of Its carry-over dghts, if any, the next {or first If no cary-over
rights) watar produced by Transferea from the Ghino Basln ghall ba that predused heraunder.

(2) Transfores shall pul all watars utilized puraient to sairl Transfer ko reascnabls beneficlal use.

(% Transferse shall pay all Wetermaster assessments on acoount of the water produciion heteby Transferred.
(4) Any Tranefarae not alteady a parly must Intervene and beaome a party (o the Judgment,

Y2
Seller / Transferor Rep?esantéﬂmaignm‘uw

W A il VT :
rar 1 Tranbfaree Represeptalvi Sigholute
Dave Crosley, Water tnd Environmental Manager Josh Swift, Assistant(@ heral Manager
Sollor / Traneferor Repfesentallva Name (Printed) Buyer/ Trahsferae Representative Nams (Printed)

ADDITIONAL INFORGATION ATTACHED Yee O No B

70 BE COMPLETED BY WATERMASTER STAFF:
DATE OF WATERMASTER NOTICE:
DATE OF APPROVAL FROM APPROPRIATIVE POCL: _

BATE OF APPROVAL FROM NON-AGRICULTURAL POCL: -

DATE OF APPROVAL FROM AGRICULTURAL PCOL!

HEARING DATE, iF ANY:
DATE OF ADVISORY COMMITTEE APPROVAL: __ R
" PATE OF BOARD APPROVAL:
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T P rar——

WATER TRANSFER INFORWMATION NEEDED
FOR THE WATER ACTIVITY REPORTS AND
) THE ASSESSMENT PACKAGE

FISGAL YEAR 2034 - 2015

DATE REQUESTED; June 18, 2015 AMOUNT REQUESTED 6,500.00 3, QUL VY agre-Faat

W 4

SALES PRICE: § 51 563mi AcreFoot IF 86/15 RULE APPLIES, 16% GOES TO!

A,

(Noedad for Assessmetl Package) Sefter {1 Buyer B NfA O

Ny

S

o
X

TRANSFER FROM (SELLER / TRANSFEROR): TRANSFER TO (BUYER / TRANSFEREE):
CHy of Chino Fontana Water Company
Name of Party Name of Party 4

n the Assessment(Packgge entered above [$ accurate,and jf asked to do/sg, my
{rans

i declare under pelg/ per}ury thal the date, quantily, B/AF, and party to roceive the 18% credit

citw’;g%qu mpahyAfould provide voples of docyrentatio ta valtdate
/;/’ é'-‘ /

Saller / ‘Fransf@l oF Réprerjh[allva Signature y_er { Transfor ative Signature
Dave Crosley, Water and Environimental Mana Josh Switt, AS_SISéH General Manager
Seller / Transfaror Representative Name (Printad) Buyar / Transferas Ropresantativa Nema (Printad)

ar

THIS PAGE 1S TO BE KEPT CONFIDENTIAL UNTIL
THE FISCAL YEAR IS OVER AND THE
WATER ACTIVITY REPORTS ARE CREATED.
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WATER PURCHASE AGREEMENT

Dated as of January 15, 2002
By and Between
CHINO BASIN DESALTER AUTHORITY
and

THE CITY OF CHINO
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WATER PURCHASE AGREEMENT

This Agreement, dated as of January 15, 2002, by and between the Chino Basin Desalter
Authority (the “Authority™), a joint exercise of powers agency duly organized and existing pursuant
to Article 1, Chapter 5, Division 7, Title 1 of the Government Code (the “Joint Powers Act”),
commencing with Section 6500, and the City of Chino (the “Purchaser™).

WITNESSETH:

WHEREAS, the Purchaser and certain other water purveyors in the Chino Basin have entered
into the Integrated Chino-Arlington Desalters System Term Sheet (the “Term Sheet™) pursuant to
which such water purveyors have made a contractual commitment to purchase desalted water from
certain desalting facilities (capitalized terms used herein and not otherwise defined shall have the
meanings set forth below);

WHEREAS, in order for the Purchaser to receive desalter water, certain facilities described
in the Term Sheet and comprising the Project must be acquired and construcied by the Authority;

WHEREAS, the Authority and the Purchaser now wish to enter into this Agreement to
provide for the acquisition, construction, operation and financing of the Project, for the sale by the
Authority to the Purchaser of the Purchaser’s Project Allotment and certain other matters;

NOW THEREFORE, the parties hereto do agree as follows:

Section 1. Definitions.

The following terms shall, for all purposes of this Agreement have the following meanings:
“Authority” shall have the meaning assigned thereto in the preamble hereto,

“Authority Bonds” means bonds, notes or other evidences of indebtedness issued by or on
behalf of the Authority to finance or refinance the Project.

“Authority Fiscal Year” means the twelve month period commencing on July 1 of each
calendar year and ending on the following June 30 or such other twelve month period which may be
designated by the Authority as its fiscal year.

“Bonds” mean all bonds, notes or similar obligations (but not including Contracts) of the
Purchaser authorized and issued by the Purchaser under and pursuant to applicable laws of the State
of California after the date of execution of this Agreement, the principal of and interest on which are
an operation and maintenance expense of the Purchaser Water System determined in accordance with
generally accepted accounting principles and which are secured by a pledge or a lien on Purchaser
Net Water System Revenues and which are on a parity with the obligations of the Purchaser under
this Agreement,

“Bond Resplution” means the resolution or resolutions providing for the issnance of
Authority Bouds and the terms thereof, and any indenture or trust agreement related thereto.
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“Contract Payments” means:

(1) the interest payable during such Purchaser Fiscal Year on all outstanding
Bonds, assuming, that all outstanding term Bonds are redeemed or paid from sinking fund
paymenis as scheduled (except to the extent that such interest is to be paid from the proceeds
of the sale of any Bonds),

(2) that portion of the principal amount of all cutstanding serial Bonds maturing
during such Purchaser Fiscal Year;

(3) that portion of the principal amount of all outstanding term Bonds required to
be redeemed ot paid during such Purchaser Fiscal Year; and

4 that portion of payments under Contracts (other than under this Agrecment)
constituting principal and interest required to be made at the times provided in the Contracts.

“Contracts” means this Agreement and all contracts of the Purchaser authorized and executed
by the Purchaser under and pursuant to the applicable laws of the State of California after the date of
execution of this Agreement, the payments under which are an operation and maintenance expense of
the Purchaser Water System determined in accordance with generally accepted accounting principles
and which are secured by a pledge of or lien on the Purchaser Net Water System Revenues and
which are on a parity with the obligations of the Purchaser under this Agreement.

“Debt Service” means, as of the date of calculation and with respect to Authority Bonds, an
amount equal to the sum of (i} interest payable during such Authority Fiscal Year on Authority
Bonds, except to the extent that such interest is to be paid from capitalized interest, (i) that portion of
principal of Authority Bonds payable during such Authority Fiscal Year, (i) amounts necessary to
replenish the Reserve Fund created pursuant to the Bond Resolution, and (iv) all letters of credit and
other financing costs payable on a periodic basis. Such interest, principal installments and financing
costs for such series shall be calculated on the assumption that no Authority Bonds outstanding at the
date of calculation will cease to be outstanding except by reason of the payment of principal on the
due date thereof}

provided further that, as to any such Authority Bonds bearing or comprising interest at other
than a fixed rate, the rate of interest used to calculate Debt Service shall be one hundred ten percent
(110%) of the greater of (a) the daily average interest rate on such Authority Bonds during the twelve
(12) calendar months preceding the date of calculation (or the portion of the then current Authority
Fiscal Year that such Authorify Bonds have bome interest) or (b) flie most recent effective interest
rate on such Authority Bonds prior to the date of calculation; and

provided further that, as to any such Authority Bonds or portions thereof bearing no interest
but which are sold at a discount and which discount accretes with respect to such Authority Bonds or
portions thereof, such accreted discount shall be treated as interest in the calculation of Debt Service;
and

provided further that the amount on deposit in a debt service reserve fund on any date of
calculation of Debt Service shall be deducted from the amount of principal due at the final maturity
of the Authority Bonds for which such debt service reserve find was established and in each
preceding Authority Fiscal Year until such amount is exhausted.
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“Facilities Acquisition Agreement” means the Facilitics Acquisition Agreement, dated as of
January 15, 2002, by and between SAWPA and the Authority, as such Facilities Acquisition
Agreement may be amended or supplemented from time-to-time.

“Fixed Project Costs” means capita) costs, including Debt Service, and reserves for repair
and replacement and improvement to the Projeci and for payment of Debt Service of the Project, and
all other amounts paid by the Authority other than Variable O&M Costs and Fixed O&M Costs.

“Fixed O&M Costs” means operation, maintenance, power, replacement and other costs,
mncluding Project Operation and Maintenance Expenses and a reasonable reserve for contingencies,
in each case incurred by the Authority with respect to the Project, irrespective of the amount of water
delivered to the Project Participants, including but not limited to amounts required to be deposited in
the Membrane Replacement Fund, and amounts payabie to Jurupa Community Services District
under the Agreement By And Between The Chino Basin Desalter Authority, Jurupa Community
Services District, The City Of Ontario, The City Of Norco And Santa Ana River Water Company
Providing For The Transportation Of Chino II Desalter Water.

“Independent Certified Public Accountant” means any firm of certified public accountants
appointed by the Purchaser, or the Authority, as the case may be, and each of whom is independent
pursuant to the Statement on Auditing Standards No. 1 of the American Institute of Certified Public
Accountants.

“Joint Powers Agreement” means the Joint Exercise of Powers Agreement creating the Chino
Basin Desalter Authority, as such agreement may be amended or supplemented from time to time.

“Project” means certain facilities necessary to deliver desalted water o the Project
Participants, including the following: (i) the Chino I Desalter, (ii) the Chino I Expansion facilities,
(1ii) Chino II Desalter; and (iv) water pipelines, electric generators and associated facilities. The
Authority and the Purchaser acknowledge that portions of the Project are currently being designed
and that the definition of the Project may be revised from time-to-time prior to commencement of
construction as provided in Section 4 hereof without amendment to this Agreement.

“Project Allotment” means 5,000 acre-feet of desalted water per year.

“Project Operation and Maintenance Expenses” means the actual costs spent or incurred by
the Authority for maintaining and operating the Project, calculated in accordance with generally
accepted accounting principles and Section 9 hereof, including (among other things) the expenses of
management and repair and other expenses necessary to maintain and preserve the Project, in good
repair and working order, and including administrative costs of the Authority, overhead, insurance,
taxes (if any), fees of auditors, accountants, attorneys or engineers and insurance premiums, and
including all other reasonable and necessary costs of the Authority, or charges required to be paid by
it to comply with the terms of the Authority Bonds or of this Agreement, but excluding in all cases
(i) depreciation, replacement and obsolescence charges or reserves therefor, (ii) amortization of
intangibles or other bookkeeping entries of a similar nature, (iif) costs of capital additions,
replacements, betterments, extensions or improvements to the Project, which under generally
accepfed accounting principles are chargeable to a capital account or to a reserve for depreciation and
(iv) Debt Service,
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“Project Participant” mean the Purchaser and each entity listed in Exhibit A hereto executing
Water Purchase Agreements with the Authority.

“Purchaser” shall have the meaning assigned thereto in the preamble hereto.

“Purchaser Fiscal Year” means the twelve month period commencing on July 1 of each year
and ending on the following June 30 or such other twelve month period which may be designated by
the Purchaser as its fiscal year.

“Purchaser Net Water System Revenues” means, for any Purchaser Fiscal Year, the
Purchaser Water System Revenues for such Purchaser Fiscal Year less the Purchaser Operation and
Maintenance Expenses for such Purchaser Fiscal Year.

“Purchaser Operation and Maintenance Expenses” means the costs spent or incurred by the
Purchaser for majntaining and operating the Purchaser Water System, calculated in accordance with
generally accepted accounting principles, including (among other things) the expenses of
management and repair and other expenses necessary to maintain and preserve the Purchaser Water
System, in good repair and working order, and including administrative costs of the Purchaser,
salaries and wages of employees, payments to the Public Employees Retirement System, overhead,
insurance, taxes (if any), fees of auditors, accountants, attomeys or engineers and insurance
premiums, and 21l other reasonable and necessary costs of the Purchaser, but excluding in all cases
(1) depreciation, replacement and obsolescence charges or reserves therefor, (i) amortization of
ntangibles or other bookkeeping entries of a similar nature, and (ii1) charges for the payment of
principal and interest on Bonds or Contracts.

“Purchaser Share” means the Purchaser’s Project Allotment divided by the sum of all Project
Participants’ Project Allotments, all as set forth as Exhibit A hereto.

“Purchaser Water System” means properties and assets, real and personal, tangible and
intangible, of the Purchaser now or hereafier existing, used or perfaining to the acquisition, treatment,
rectamation, transmission, distribution and sale of water, including all additions, extensions,
expansions, improvements and betterments thereto and equipment relating thereto; provided,
however, that to the extent the Purchaser is not the sole owner of an asset or property or to the extent
that an asset or property is used in part for the above described water purposes, only the Purchaser’s
ovwmership interest in such asset or property or only the part of the agset or property so used for water
purposes shall be considered to be part of the Purchaser Water System.

“Purchaser Water System Revenucs” means the income, rents, rates, fees, charges, and other
moneys derived by the Purchaser from the ownership or operation of Purchaser Water System
including, without limiting the generality of the foregoing, (i) all income, rents, rates, fees, charges or
other moneys derived from the sale, furnishing, and supplying of water and other services, facilities,
and commodities sold, furnished, or supplied through the facilities of Purchaser Water Sysiem,
including standby and availability charges, capital water facilities fees for design, construction and
reconstruction expenses, development fees and other fees allocable to the Purchaser Water System,
(ii) taxes or assessments as may be imposed if the levy thereof and payment hereunder is permitted
by law, and (iii) the eamings on and income derived from amounts set forth in clauses (i) and (i)
above, and shall not include (y) customers’ deposits or any other deposits subject to refund until such
deposits have become the propesty of the Purchaser and (2) proceeds of any taxes or assessments
except taxes or assessments described in clause (ii) above.
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“SAWPA” means the Santa Ana Watershed Project Authority, a joint exercise powers
agency, including the successors and assigns thercof.

“Term Sheet” shall have the meaning assigned thereto in the preamble hereto.

“Trustec” means the entity or entities designated by the Authority pursuant to any Bond
Resolution to administer any funds or accounts required by such Bond Resolution or otherwise.

“Variable O&M Costs™ means the operation, maintenance, power, replacement and other
costs, including Project Operation and Maintenance Expenses incurred by the Authority in
connection with the Project in an amount which is dependent upon and varies with the amount of
water delivered to the Project Participants.

“Water Purchase Agreement” means this Agreement and each Water Purchase Agreement by
and between the Authority and a Project Participant, as the same may be amended or supplemented
from time to time.

Section 2. Purpose.

The purpose of this Agreement is for the Aunthority to sell Project Allotment to the Purchaser,
to deliver Project Allotment to the Purchaser available from the Project, to provide the terms and
conditions of such delivery and sale and to provide for the acquisition, construction and financing of
the Project. The parties hereto confirm that this Agreement constitutes a contractual right to
purchase desalted water and that no water right is being transferred by the Authority to any Project
Participant under this Agreement.

Section 3. Financing, Construction and Operatiot:.

The Authority will use its best efforts {o cause or accomplish the acquisition, construction,
operation and financing of the Project, the obtaining of all necessary authority and rights, consents
and approvals, and the performance of all things necessary and convenient therefor, subject to
compliance with all necessary federal and state laws, including but not limited to the Califormia
Environmental Quality Act (“CEQA™), the terms and conditions of the Authority’s permits and
licenses and all other agreements relating thereto.

Section 4. Delivery of Water.

(1) Request by Purchaser. Pursuant to the terms of this Agreement, the Authority shall
provide to the Purchaser, and the Purchaser shall take, or cause to be taken, in each Authority Fiscal
Year an amount of water equal to the Purchaser’s Project Allotment unless the Purchaser notifies the
Authority, pursuant to procedures to be developed by the Authority, that the Purchaser requires an
amount of water less than the Purchaser’s Project Allotment. Subject to the Project Participant’s
payment obligations hereunder, the Authority agrees to use its best efforts to deliver desalted water
pursuant to this Agreement meeting the water quality standards set forth in Section 5,3 of the Joint
Powers Agreement and all applicable local, state and federal water quality standards as such
standards may be in effect from time to time.

(=)} Points of Delivery: Flow Rate. The Authority will deliver or cause to be delivered to
or for the account of the Purchaser the amount of water specified in each request at a flow rate and
through delivery structures at a point along the Project to be agreed upon by the Authority and the

5
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Purchaser. The Authority will remain available to make or cause to be made all necessary and
possible arrangements for transmission and delivery of such water in accordance with this
Agreement,

(c} - Delivery of Water Not Delivered in Accordance with Schedule. I in any Authority
Fiscal Year the Authority, as a result of causes beyond its control, is unable to deliver any portion of
the Purchaser’s Project Allotment for such Authority Fiscal Year ag provided for in the delivery
schedule established for that Authority Fiscal Year, the Purchaser may elect to receive the amount of
water which otherwise would have been delivered to it during such period at other times during the
Authority Fiscal Year or subsequent to such Authority Fiscal Year, to the extent that such water is
then available and such election is consistent with the Authority’s overall delivery ability,
considering the then current delivery schedules of all Project Participants and the Authority.

{d) SARWC Reguest. Pursuant to the Joint Powers Agreement, if Santa Ana River
Water Company cannot receive the full 1,200 acre feet of water allocated thereto as provided in the
Term Sheet, then Jurupa Community Services Distrct and the City of Ontario will abate their
deliveries of water from the Project on a pro-rata basis to ensure that Santa Ana River Water
Company can receive the full 1,200 acre feet of water from the Authority for such year,
Notwithstanding the foregoing, Jurupa Community Services District and the City of Ontario shal}
oniy have such obligation if Santa Ana River Water Company’s demand for water is constant or at a
“steady-tate” of 744 gpm.

Section 5. Curtailment of Delivery for Maintenance Purposes.

(a) Authority May Curtail Deliveries. The Aunthority may temporarily discontinue or
reduce the delivery of water to the Purchaser hereunder for the purposes of necessary investigation,
inspection, maintenance, repair, or replacement of any of the Project facilities necessary for the
delivery of water to the Purchaser. The Authority shall notify the Purchaser as far in advance as
possible of any such discontinuance or reduction, except in cases of emergency, in which case notice
shall be given as soon thereafter as possible,

(&) Purchiaser May Regeive Later Dalivery of Water Noi Delivered. In the event of any
discontinuance or reduction of delivery of water pursuant to subsection (a) of this Section, the
Purchaser may elect to receive the amount of water which otherwise would have been delivered to it
during such period under the water delivery schedule for that Authority Fiscal Year at other times
during the Authority Fiscal Year or subsequent to such Authority Fiscal Year to the extent that such
water is then available and such election is consistent with the Authority’s overall delivery ability,
considering the then current delivery schedules of all Project Participants and the Authority.

Section 6. Shortage in Water Supply.

In any Authority Fiscal Year in which there may occur a shortage or interruption in the
supply of water available for delivery to the Project Participants, including but not limited to
shortages or interruptions caused by changes in laws, regulations or rulings relating to or affecting
the Authority’s permits and licenses, with the result that such supply is less than the total of the
annual Project Allotments of all Project Participants for that Authority Fiscal Year, the Authority
shall reduce the delivery of water to the Purchaser in accordance with the Joint Powers Agreement.

DOCSOCT0629v6\24425.0003



Section 7. Measuremeni of Water Delivered.

The Authcrity shall measure, or cause to be measured, all water delivered to the Purchaser
and shall keep and maintain accurate and complete records thereof. For this purpose and in
accordance with Section 4 hereof, the Authority shall install, operate, and maintain, or cause to be
installed, operated and maintained, at ali delivery structures for delivery of water to the Purchaser at
the point of delivery determined in accordance with Section 4(b) such measuring devices and
equipment as are satisfactory and acceptable to both parties. Said devices and equipment shall be
examined, tested, and serviced by the Authority regularly to insure their accuracy. At any time or
times, the Purchaser may inspect such measuring devices and equipment, and the measurements and
records taken therefrom.

Section 8. Responsibitity for Delivery and Distribution of Water.

(a) Neither the Authority nor any of its officers or agents shall be liable for the control,
carriage, handling, use, disposal, or distribution of water supplied to the Purchaser after such water
has passed the points of delivery established in accordance with Section 4(b) hereof; nor for claim of
damage of any nature whatsoever, including but not Hmited to property damage, personal injury or
death, arising out of or connected with the control, carriage, handling, use, disposal or distribution of
such water beyond said points of delivery and including attorneys fees and other costs of defense in
connection therewith; the Purchaser shall indemnify and held harmless the Authority and its officers,
agents, and employees from any such damages or claims of damages.

(b)  Neither the Purchaser nor any of its officers, agents, or employees shall be liable for
the control, carriage, handling, use, disposal, or distribution of water supplied to the Purchaser until
such water has passed the points of deliveyry established in accordance with Section 4(b) hereof; nor
for claim of damage of any nature whatsoever, including but not limited to property damage,
personal injury or death, arising out of or connected with the control, carriage, handling, use, disposal
or distribution of such water prior to such water passing said points of delivery and including
attorneys fees and other costs of defense in connection therewith; the Authority shall indemnify and
hold harmless the Purchaser and its officers, agents, and employees from any such damages or claims
of damages.

Section 9. Rates and Charges.

(a) Establishment of Rates and Charges. The Authority shall fix charpes to the Purchaser
under this Agreement to produce revenues to the Authority from the Project equal to the amounts
anticipated to be needed by the Authority to pay the actual cost of producing the Purchaser’s Project
Allotment, which shall include the following costs of the Authority to deliver the Purchaser’s Project
Allotment through the Project: (i) Fixed Project Costs, (ii) Fixed O&M Costs and (iii) Variable
0&M Costs.

(b) Insufficiency of Fundd. If Fixed Project Costs, Fixed O&M Costs and Variable
O&M Costs collected by the Authority are insufficient to operate and maintain the Project as
contemplated under the Joint Powers Agreement, the Authority shall notify the Purchaser of such
insufficiency and the Purchaser shall pay to the Authority an amount of such insufficiency equal to
such insufficiency multiplied by the Purchaser Share. The obligation of the Purchaser to pay Fixed
Project Costs and Fixed O&M Costs shall comimence and continue to exist and be honored by the
Purchaser whether or not water is furnished to it from the Project at all times or at all {(which
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provision may be characterized as an obligation to pay all costs on a take-or-pay basis whether or not
water is delivered or provided and whether or not the Project is completed or is operable).

)] Source of Payments. The obligation of the Purchaser to make payments under this
Agreement is a limited obligation of the Purchaser and not a general obligation thereof. The
Purchaser shall make payments under this Agreement solely from Purchaser Water System Revenues
as a Purchaser Operation and Maintenance Expense. The Purchaser shall make such payments on a
parity with other Purchaser Operation and Maintenance Expenses and prior o any other payments
other than Bonds or Contracts. Nothing herein shall be construed as prohibiting (i) the Purchaser
from using any other funds and revenues for purposes of satisfying any provisions of this Agreement
or (i1} from incurring obligations payable on a parity with the obligations under this Agreement so
long as the Purchaser complies with Section 13(a) hereof,

(d)  Obligation Is Not Subject To Reduction. The Purchaser shall make payments of
Fixed Project Costs and Fixed O&M Costs under this Agreement whether or not the Project is
completed, operable, operated or retired and notwithstanding the suspension, interruption,
interference, reduction or curtailment of operation of the Project or of water contracted for in whole
or in part for any reason whatsoever. Such payments are not subject to any reduction, whether offset
or otherwise, and are not conditioned upon performance by the Authority or any other Project
Participant under this Agreement or any other agreement,

(e Several Oblipation. The Purchaser shall not be liable under this Agreement for the
obligations of any other Project Participant. The Purchaser shall be solely responsible and liable for
performance of its obligations under this Agreement. The obligation of the Purchaser to make
payments under this Agreement is a several obligation and not a joint obligation with those of the
other Project Participants,

(H Allocation of Costs sind Expenges.

The Authority shall not allocate costs and expenses in any way which discriminates among
Project Participants.

@) Method of Computation of Fixed Project Costs and Fixed Q&M Costs. The

Fixed Project Costs shall be sufficient to return to the Authority those capital costs of the
Authority necessary to deliver water to the Purchaser. The Fixed Q&M Costs shall be
sufficient to return to the Authority Project Operation and Maintenance Expenses and a
reasonable reserve for contingencies, in each case incurred by the Authority with respect to
the Project, irrespective of the amount of water delivered to the Project Participants. The
total amount of Fixed Project Costs shall be allocated to the Purchaser by multiplying the
Purchaser Share times all Fixed Project Costs. The total arnount of Fixed O&M Costs shall
be allocated to the Purchaser by multiplying the Purchaser Share times all Fixed O&M Costs.

(i)  Method of Computation of Variable O&M Costs. The Variable O&M Costs
shall retumn to the Authority those costs of the Project which constitute Variable O&M Costs.
There shall be computed for the Project a charge per acre-foot of water which will return to
the Authority the total projected Variable O&M Costs of the Project for each Authority Fiscal
Year. The parties confirm that if the Purchaser complies with the notice requirement of
Section 4(a), no Variable O&M Costs will be allocated to the Purchaser for the portion of
Project Allotment not produced by the Authority for the Purchaser,
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(i)  Adjustments. The Anthority shall update the values and amounts of Fixed
Project Costs, Fixed O&M Costs and Variable O&M Costs on a guarterly basis, including
year-to-date comparisons to the approved Project budget in order that the costs and expenses
to the Purchaser may accurately reflect increases or decreases from Authority Fiscal Year to
Authority Fiscal Year in Fixed Project Costs, Fixed O&M Costs and Variable Q&M Costs.
In addition, each such determination shall include an adjustment to be paid or received by the
Purchaser for succeeding Authority Fiscal Years which shall account for the differences, if
any, between projections of Fixed Project Costs, Fixed Q&M Costs and Variable O&M Costs
used by the Authority in determining the amounts of said Fixed Project Costs, Fixed O&M
Costs and Variable O&M Costs for all preceding Authority Fiscal Years and actual Fixed
Project Costs, Fixed O&M Costs and Variable O&M Costs incurred by the Authority for
water delivered to the Purchaser during such Authority Fiscal Years.

(1v}  Interest Earnings. Interest eamings on all amounts paid by the Purchaser to
the Authority shall be credited to the Purchaser through the budgeting process.

{2) Time and Method of Payment.

(i) Fixed Project Costs and Fixed O&M Costs. For the Authority Fiscal Year
ending June 30, 2002, the Purchaser shall pay to the Authority Fixed Project Costs and Fixed

O&M Costs as provided in the initial budget described in Section 10 hereof. Thereafter, the
Purchaser shall pay to the Authority, on or before July 15 of cach Authority Fiscal Year,
100% of the charge to the Purchaser for such Authority Fiscal Year of the Fixed Project
Costs and Fixed O&M Costs.

(i)  Vadable O&M Costs. The Purchaser shall pay to the Authority the charges
to the Purchaser for the Variable Q&M Costs on the date the Chino 1 Desalter is acquired by
the Authority and thereafter for the three-month period commencing on the next succeeding
January 1, April 1, July 1 or October 1 so that the Authority receives quarterly payments of
Variable O&M Costs three months in advance of the time when such Variable O&M Costs
will begin to be incurred by the Authority.

(it}  Statement of Charges. The Authority shall furnish the Purchaser with a
written statement of the estimated Fixed Project Costs for the next succeeding Authority
Fiscal Year, taking into account applicable credits received by the Authority and estimated
investment earnings on moneys related to the Project held by the Authority. The Authority
shall, on or before March 15, June 15, September 15 and December 15 of sach Authority
Fiscal Year, commencing on the date the Chino 1 Desalter is acquired by the Authority,
furnish the Purchaser with a statement of the charges to the Purchaser for the Variable O&M
Costs for the three-month period commencing on the July 1, October 1, January 1 or April 1,
commencing three and one-half months subsequent to such date,

(iv)  Contest of Accuracy of Charges. If the Purchaser questions or disputes the
correctness of any billing statement by the Authority, it shall pay the Authority the amount
claimed when due and shall, within thirty (30) days of the completion and delivery of the
Authority’s annual audit, request an explanation from the Authority. If the bill is determined
to be incorrect, the Authority will adjust the bill to the Purchaser in the next Authority Fiscal
Year, including an adjustment equal to the interest actually earned by the Authority on its
general reserves during such period. If the Authority and the Purchaser fail to agree on the
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correctness of a bill within thirty (30) days after the Purchaser has requested an explanation,
the parties shall promptly submit the dispute to arbitration under Section 1280 gt seq. of the
Code of Civil Procedure,

Section 10.  Annual Budgef and Billing Stateiment.

The Authority will prepare and approve a budget for the period from the date of acquisition
of the Chino 1 Desalter throngh June 30, 2002 on or prior to acquisition of the Chino 1 Desalter.
Such initial budget shall include all Variable O&M Costs, Fixed Q&M Costs and Fixed Project
Costs. Thereafter, the Authority will prepare a preliminary annual budget for each applicable
Authority Fiscal Year for credits, costs and expenses relating to the Project, including Variable Q&M
Costs and Fixed Project Costs. The Authority shall submit a draft of such budget to the Purchaser on
or prior to each April 1 for review and comment. Authority staff shall use its best efforis to resolve
any questions or concems caused by a Project Participant during such review, The Board of
Directors of the Authority will adopt a final annual budget for the applicable Authority Fiscal Year
on or before June 1 of each Authority Fiscal Year after at least one public hearing on the budget and
shall allow any Project Participant which may object to any provision of the budget to present such
objection during such hearing. The Authority shall supply a copy of said final annual budget to the
Purchaser on or before June 15 of each Authority Fiscal Year, Any amendment to the budget shall
be submitted to the Purchaser for review and comment at least 30 days prior to action thercon by the
Authority Board of Directors. Any such amendment shall be subject to the same hearing
requirements applicable to the budget set forth above.

Section 11,  Qbligation in the Event of Default.

(a) Written Demand. Upon faiture of the Purchaser to (i) make any payment in full when
due under this Agreement or (ii) to perfonm any other obligation hereunder, the Authority shall make
written demand upon the Purchaser. If a failure described in clause (i) above is not remedied within
thirty (30) days from the date of such demand or, if Authority Bonds are outstanding, for such
additional time as is reasonably required, in the sole discretion of the Trustee, to correct the same,
such failure shall constitute a default at the expiration of such period. Ifa failure described in
clause (ii) cannot be remedied within thirty (30) days from the date of such demand but the Purchaser
commences remedial action within such thirty (30) day period, such failure shall not constitute a
default hereunder. Notice of any such demand shall be provided to each other Project Participant by
the Authority. Upon failure of the Authority to perform any obligation of the Authority hereunder,
the Purchaser shall make written demand upon the Authority, and if said failure is not remedied
within thirty (30) days from the date of such demand or, if Authority Bonds are outstanding, for such
additional time as is reasonably required, in the sole discretion of the Trustee, to correct the same,
such failure shall constitute a default at the expiration of such period, Notice of such demand shall
be provided to each Project Participant by the Purchaser making such written demand,

In addition to any default resulting from breach by the Authority or the Purchaser of any
agreement, condition, covenant or term hereof, if the Authority or the Purchaser shall file any
petition or institute any proceedings under any act or acts, state or federal, dealing with or relating to
the subject of bankruptcy or insolvency or under any amendment of such act or acts, either as a
bankrupt or as an insolvent or as a debtor or in any similar capacity, wherein or whereby the
Authority or the Purchaser asks or seeks or prays to be adjudicated a bankrupt, or is to be discharged
from any or all of its debts or obligations, or offers to its creditors to effect a composition or
extension of time to pay its debts, or asks, seeks or prays for a reorganization or to effect & plan of
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reorganization or for a readjustment of its debts or for any other similar relief, or if the Authority or
the Purchaser shall make a general or any assignment for the benefit of its creditors, then in each and
every such case the Authority or the Purchaser, as the case may be, shall be deemed to be in default
hereunder,

(b) Transfer for Defaulting Purchaser’s Account. Upon the failure of the Purchaser to
make any payment which failure constitutes a default under this Agreement, the Authority shall use
its best efforts to transfer for the Purchaser’s account all or a portion of the Purchaser’s Project
Allotment for all or a portion of the remainder of the term of this Agreement. Notwithstanding that
all or any portion of the Purchaser’s Project Allotment is so transferred, the Purchaser shall remain
liable to the Authority to pay the full amount of its share of costs hereunder as if such sale or transfer
has not been made, except that such liability shall be discharged to the extent that the Authority shall
receive payment from the transferee thereof.

(c) Termination of Bntitlement to Project Allotment; Continuing Obligations. Upon the
failure of the Purchaser to make any payment which failure constitutes a default under this
Agreement and causes the Authority to be in default under any Bond Resolution, the Authority may
(in addition to the remedy provided by subsection (b) of this Section} give notice of termination of
the provisions of this Agreement insofar as the same entitle the Purchaser to its Project Allotment
which notice shall be effective within 30 days thereof unless such termination shall be enjoined,
stayed or otherwise delayed by judicial action. Xrrespective of such termination, the Purchaser shall
remain liable to the Authority to pay the full amount of costs hereunder.

{d) Enforcerment of Remedies. In addition to the remedies set forth in this Section, upon
the occutrence of an Event of Default as defined herein, the Authority or the Purchaser, as the case
may be, shall be entitled to proceed to protect and enforce the rights vested in such party by this
Agreement by such appropriate judicial proceeding as such party shall deem most effectual, either by
suit in equity or by action at law, whether for the specific performance of any covenant or agreement
contained herein or o enforce any other legal or equitable right vested in such party by this
Agreement or by law. The provisions of this Agreement and the duties of each party hereof, their
respective boards, officers or employees shall be enforceable by the other party hereto by mandamus
or other appropriate suit, action or proceeding in any court of competent jurisdiction, with the losing
party paying all costs and attorney fees.

(e)  Trustee is Third Party Beneficiary. Any Trustee for Authority Bonds shall have the
right, as a third party beneficiary, to initiate and maintain suit to enforce this Apreement to the extent
provided in any Bond Resolution.

Section 12, Transfers, Sales and Assignments of Project Allotment or Pu_rchaser Water
System.

(&) Transfer of Projeci Allotment. The Purchaser has rights to make transfers, sales,
assignments and exchanges (collectively “transfers™) of its Project Allotment or its rights or
obligations with respect thereto only as expressly provided in this Section. In no event shall any sale
or other disposition of all or any portion of the Purchaser’s Project Allotment relieve the Purchaser of
any of its obligations hereunder. The Purchaser shall give notice to the Authority in accordance with
rules and regulations approved by the Authority from time to time.
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() Sale or Other Disposition of Project Allotment. If in any Fiscal Year the Purchaser
determines in accordance with 4(a) not to receive all of the Project Allotment, the Authority shall
offer such portion of the Project Allotment to the State of California at a price to be determined by
the Authority. If the State of California declines to purchase such Project Allotment, the Purchaser
shall have the right t6 sell such portion of the Project Allotment to another Project Participant or an
entity which is not a Project Participant, No such sale of the Project Allotment shall relieve the
Purchaser of any of its obligations hereunder.

Section 13, Covetnants of the Purchaser.

The Authority and the Purchaser agree that the covenants contained in this Section shall only
be enforced by the Authority to the extent necessary to enforce the payment provisions contained
herein.

(a) Amount of Rates and Charpes. The Purchaser will fix, prescribe and collect rates and
charges for the Purchaser Water System: which will be at least sufficient to yield during each
Purchaser Fiscal Year Purchaser Net Water System Revenues (excluding Contract Payments, Fixed
Project Costs, Fixed O&M Costs and Variable O&M Costs) equal to one hundred twenty-five
percent (125%) of the Contract Payments, Fixed Project Costs, Fixed O&M Costs and Variable
0&M Costs for such Purchaser Fiscal Year. The Purchaser may make adjustments from time to time
in such rates and charges and may make such classification thereof as it deems necessary, but shall
not reduce the rates and charges then in effect unless the Purchaser Net Water System Revenues from
such reduced rates and charges will at all times be sufficient to meet the requirements of this section.

(b) Apginst Sale or Other Disposition of Property. Subject to Section 13(j), the
Purchaser will not sell, lease or otherwise dispose of the Purchaser Water System or any part thereof
unless the governing board of the Purchaser determines in writing that such sale, lease or other
disposition will not materiaily adversely affect the Purchaser’s ability to comply with subsection (a)
of this Section and, in the case of a sale or uther disposition, the entity acquiring the Purchaser Water
Systemn or such part thereof shall assume all obligations of the Purchaser under this Agreement. The
Purchaser will not enter into any agreement or lease which impairs the operation of the Purchaser
Water System or any part thereof necessary to secure adequate Purchaser Net Water System
Revenues for the payment of the obligations imposed under this Agreement or which would
otherwise impair the rights of the Authority with respect to the Purchaser Water System Revenues or
the operation of the Purchaser Water System.

{c) Apaingt Competitive Facilities. To the extent permitted by existing law and within
the scope of its powers but only to the extent necessary to protect the rights of the owners of
Authority Bonds, the Purchaser will not acquire, construct, maintain or operate and will use its best
efforts not to permit any other public or private agency, corporation, district or political subdivision
or any person whomsoever to acquire, construct, maintain or operate within the boundaries of the
Purchaser any water system competitive with the Purchaser Water Systemn which mighi have the
effect of materially adversely affecting the Purchaser’s ability to pay Fixed Project Costs, Fixed
0O&M Costs and Variable O&M Costs.

(d) Maintenance and Operation of the Purchaser Water System: Budpets. The Purchaser
will majntain and preserve the Purchaser Water System in good repair and working order at all times
and will operate the Purchaser Water System in an efficient and economical manner and will pay all
Purchaser Operation and Maintenance Expenses as they become due and payable. On or before the

12
DOCSOC\870625v6\24425 0003



first day of each Purchaser Fiscal Year thereafter, the Purchaser will adopt and file with the Authority
a budget approved by the legislative body of the Purchaser, including therein in the estimated

Variable O&M Costs and Fixed Project Costs payable to the Authority. Any budget may be

amended at any time during any Purchaser Flsca! Year and such amended budget shall be filed by the
Purchaser with the Authority, '

(e) Insurance. The Purchaser shall procure and maintain or cause to be procured and
maintained insurance on the Purchaser Water System with responsible insurers so long as such
insurance is available from reputable insurance companies, or, alternatively, shall establish a program
of self-insurance, or participate in a joint powers agency providing insurance or other pooled
insurance program, in such amounts and against such risks (including accident to or destruction of
the Purchaser Water System) as are usualiy covered in connection with water systems similar to the
Purchaser Water System.

H Accounting Records and Financial Statements.

(1) The Purchaser will keep appropriate accounting records in which complete
and correct entries shall be made of all transactions relating to the Purchaser Water System,
which records shall be available for inspection by the Authority and the Trustee at reasonable
hours and under reasonable conditions.

(i)}  The Purchaser will prepare and file with the Authority annually within two
hundred ten (210) days after the close of each Purchaser Fiscal Year (commencing with the
Purchaser Fiscal Year ending June 30, 2002) financial statements of the Purchaser for the
preceding Purchaser Fiscal Year prepared in accordance with generally accepted accounting
principles, together with a report of an Independent Certified Public Accountant thereon.
The Purchaser will promptly furnish a copy of such report to the Authority and to the
Trustee.

() Protection of Security and Rights of the Authority. The Purchaser will preserve and
protect the rights of the Authority and the Trustee to the obligations of the Purchaser hereunder and
will wartant and defend such rights against all claims and demands of all persons.

(h) Payment of Taxes and Compliance with Govemmental Regulations. The Purchaser
will pay and discharge all taxes, assessments and other governmental charges which may hereafier be

lawfally imposed upon the Purchaser Water System or any part thereof or upon the Purchaser Water
System Revenues when the same shall become due. The Purchaser will duly observe and conform
with al! valid regulations and requirements of any governmental authority relative to the operation of
the Purchaser Water System or any part thereof, but the Purchaser shall not be required to comply
with any regulations or requirements so long as the validity or application thereof shall be contested
in good faith.

(M Further Assurances. The Purchaser will adopt, deliver, execute and make any and all
further assurances, instruments and resolutions as may be reasonably necessary or proper to effect the
financing and refinancing of the Project and to allow the Authority to comply with reporting
obligations, to assure the Authority of the Purchaser’s intention to perform hereunder and for the
better assuring and confirming unto the Authority and the Trustee of the rights and benefits provided
to them herein.
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0 Maintenance of Tax-Exempt Status of Authority Bonds. Notwithstanding any other
provision of this Agreement, the Purchaser shall-not take any action or omit to take any action,

directly or indirectly, in any manner, which would result in any. of the Authority Bonds being treated
as an obligation not described in Section 103(a) of the Internal Revenue Code of 1986, as amended,
by reason of classification of such Authority Bond as a “private activity bond” within the meaning of
Section 141 of said Code or for any other reason.

Section 14. Covenants of the Authority.

(a) Insurance. The Authority shall procure and maintain or cause to be procured and
maintained insurance on the Project with responsible insurers so long as such insurance is available
from reputable insurance companies, or, altenatively, shall establish a program of self-insurance, or
participate in a joint powers agency providing insurance or other pooled insurance program, covering
such risks, in such amounts and with such deductibles as shall be determined by the Authority and as
may be required under the Authority Bonds, The Authority shall indemmify and hold harmless the
Purchaser from any liability for personal injury or property damage resulting from any accident or
occurrence arising out of or in any way related to the construction or operation of the Project.

) Accounting Records and Financial Statements.

(1) The Authority will keep appropriate accounting records in which complete
and correct entries shall be made of all Authority transactions relating to the Project, which
records shall be available for inspection, copying and audit by the Purchaser and its
accountants, atiorneys and agents at reasonable hours and under reasonable conditions.

(i)  The Authonty will prepare annuaily within two hundred ten (210) days after
the close of each Authority Fiscal Year (commencing with the Authority Fiscal Year ending
June 30, 2002) financial statements of the Authority for the preceding Authority Fiscal Year
prepared in accordance with generally accepted accounting principles, together with a report
of an Independent Certified Public Accountant thereof. The Authority will promptly furnish
a copy of such report to the Purchaser and to the Trustee,

(c) Compliance with Law. The Authority shall comply with all local, state and federal
laws applicable to the Project.

(d) Apgainst Sale or Other Disposition of Project. The Authority will not sell, lease or
otherwise dispose of the Project or any part thereof unless the Board of Directors of the Authority
determines that such sale, lease or other disposition will not materially adversely affect the
Authority’s ability to comply with its obligations hereunder and under the Authority Bonds.

{(e) Maintenance and Qperation of the Project. Subject to the payment obligations of the
Project Participants hereunder, the Authority will maintain and preserve the Project in good repair
and working order at all times and will operate the Project in an efficient and economical manner
consistent with the Joint Powers Agreement. Notwithstanding the foregoing, no material portion of
the Project shall be abandoned by the Authority without the consent of all Project Participants.
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Section 15,  Term.

(a) No provision of this Agreement shall take effect until (i} it and Water Purchase
Agreements with all Project Participants have been duly executed and delivered to the Authority
together with an opinion for each Project Participant of an attomey or firm of attomeys in
substantially the form attached hereto as Exhibit B and an opinion for the Authority of Stradling
Yocca Carlson & Rauth, a Professional Corporation, Special Counsel, in substantially the form
attached hereto as Exhibit C, and (ii) the Authority delivers a writien certificate to the Purchaser
stating that the Authority has acquired the portion of the Project known as the Chino 1 Desalter,

(b) Notwithstanding the delay in effective date of this Agreement until all Project
Participants have complied with subsection (a) of this Section, it is agreed by the Purchaser that in
consideration for the Authority’s signature hereto, and for its commitment to use its best efforts to
obtain the commitment of all Project Participants, the Purchaser upon its execution and delivery of
this Agreement to the Authority along with the required opinion and any required evidence of
compliance as required by subsection (a) of this Section shall be immediately bound not to withdraw
its respective offer herein made to enter into this Agreement as executed and/or supplemented or to
decrease or terminate its Project Allotment before March 31, 2002,

(c) The term of this Agreement shall continue until the later of January 15, 2031 or the
final maturity of Authority Bonds. The parties hereto agree to negotiate in good faith to amend this
Agreement on or prior to such date to extend the term hereof and to include terms and conditions as
arc mutually agreeable to the parties, provided that the price to be paid with respect to the Project
Allotment in such amendment shall reflect the payment of capital costs to such date.

Section 16.  Assignment.

The Auvthority may pledge and assign to any Trustee for Authority Bonds, all or any portion
of the payments received under this Agreement from the Purchaser and the Authority’s other rights
and interests under this Agreement. Such pledge and assignment by the Authority shall be made
effective for such time as the Authority shall determune and provide that the Trustee shall have the
power to enforce this Agreement in the event of a default by the Authority under a Bond Resolution.
The Purchaser may assign its rights or obligations under this Agreement only in accordance with
Section 15 hereof,

Section 17. Amendments.

Except as otherwise provided in this Agreement, on and after the date Authority Bonds are
issued and so long as any Authority Bonds are outstanding in accordance with the applicable Bond
Resolution, Section 9, 11, 12, 13, 14 and 16 and this Section of this Agreement shall not be amended,
modified or otherwise changed or rescinded by agreement of the parties without the consent of each
Trustee for Authority Bonds whose consent is required under the applicable Bond Resolution. This
Agreement may only be otherwise amended, modified, changed or rescinded in writing by each of
the parties hereto.

The Authority agrees not to grant {0 the owners of Authority Bonds as individuals any rights
relating to the amendment, modification or change of this Agreement,
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Notwithstanding the foregoing, the sections of this Agreement set forth in the prior paragraph
of this Section may be amended without the consent of each Trustee for Authority Bonds for any of
the following purposes;

A{a) to add to the agreements, conditions, covenants-and terms contained herein required
to be observed or performed by the Authority or the Purchaser other agreements, conditions,
covenants and terms hereafler to be observed or performed by the Authority or the Purchaser, or to
surrender any right reserved herein to or conferred herein on the Authority or the Purchaser, and
which in either case shall not adversely affect the interests of the owners of any Authority Bonds;

(b) to make such provisions for the purpose of curing any ambiguity or of correcting,
curing or supplementing any defective provision contained herein or in regard to questions arising
hereunder which the Authority or the Purchaser may deem desirable or necessary and not
inconsistent herewith, and which shall not materially adversely affect the interests of the owners of
any Authority Bonds;

() fo make any modifications or changes necessary or appropriate in the opinion of a
firm of nationally recognized standing in the field of law relating to municipal bonds to preserve or
protect the exclusion from gross income of interest on the Authority Bonds for federal income tax
purposes;

(d) to make any modifications or changes to this Agreement in order to enabie the
execution and delivery of Authority Bonds on a parity with any Authority Bonds previously issued
and to make any modifications or changes necessary or appropriate in connection with the execution
and delivery of Authority Bonds;

(e) to make any other modification or change to the provisions of this Agreement which
does not materially adversely affect the interests of the owners of any Authority Bonds;

(B to make changes to the definition of “Project.”
Section 18.  Miscellaneous.

(a) Headings. The headings of the sections hereof are inserted for convenience only and
shall not be deemed a part of this Agreement,

(b) Partial Invalidity, Ifany one or more of the covenants or agreements provided in this
Agreement to be performed should be determined to be invalid or contrary to law, such covenant or
agreement shall be deemed and construed to be severable from the remaining covenants and
agreements herein contained and shall in no way affect the validity of the remaining provisions of
this Agreement. '

(©) Counterparts. This Agreement may be executed in several counterparts, all or any of
which shall be regarded for all purposes as one original and shall constitute and be but one and the
same instrument.

G)] Governing Law. THIS AGREEMENT SHALL BE GOVERNED BY AND
CONSTRUED IN ACCORDANCE WITH THE LAWS OF THE STATE OF CALIFORNIA.
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(e) Notices. Any notices required or permitted to be given hereunder shall be given in
writing and shall be delivered (a) in person, (b) by certified mail, postage prepaid, return receipt
requested, (c) by Federal Express or another reputable commercial overnight courier that puarantees
next day delivery and provides a receipt, or (d) by telefacsimile or telecopy, and such notices shall be
addressed as follows: '

If to Purchaser: City of Chino
P.O. Box 428
Chino, CA 91710
Attention: Water and Environmental Manager

With a copy to: City of Chinoe — City Attomey
El Central Real Plaza
12616 Central Avenue
Chine, CA 91710
Attention: Jim Erickson

Ifto Authority: Chino Basin Desalter Authority
c/o Jurupa Community Services District
8621 Jurupa Road
Riverside, California 92509

With a copy to: Stradling Yocca Carlson & Rauth
660 Newport Center Drive
Newport Beach, CA 92660
Attention: Douglas Brown

or to such other address as either party may from time to time specify in writing to the other party.
Any notice shall be deemed delivered when actually delivered, if such delivery is in person, upon
deposit with the U.S. Postal Service, if such delivery is by certified mail, upon deposit with the
overmnight courier service, if such delivery is by an overnight courier service, and upon transmission,
if such delivery is by telefacsimile or telecopy,

(£) Merger of Prior Agreements. This Agreement and the exhibits hereto constitute the
entire agreement between the parties and supersede all prior agreements and understandings between
the parties relating to the subject matter hereof. This Agreement is intended to implement, and
shonld be interpreted consistent with, the Joint Powers Agreement.

(g) Time of the Essence. Time is of the essence in the performance of this Agreement.

(h) Transportation Agreement. This Agreement constitutes the transportation agreement
required to be entered into by the Authority and the Purchaser pursuant to Section 12.1 of the Joint
Powers Agreement,

) Termination. The Purchaser hereby acknowledges that The Desalter Water Sale and
Purchase Contract by and between the City of Chino and the Chino Basin Municipal Water District
daied March 19, 1996 (the “Existing Water Purchase Contract”) has been terminated.

17
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IN WITNESS WHEREOF the Purchaser has executed this Agreement with the approval of
its governing body, and caused its official seal to be affixed and the Authority has executed this
Agreement in accordance with the authorization of its Board of Directors.

CHINO BASHY DESALTER AUTHORITY

By: )
Chairperson
Attest:
By: MOKC IQAW
Secretary /
CITY OF CHINO
By:
Mayor
[SEAL]
Attest:
By:
City Clerk
18
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IN WITNESS WHEREOF the Purchaser has executed this Agreement with the approval of
its governing body, and caused its official seal to be affixed and the Authority has executed this
Agreement in accordance with the authorization of its Board of Directors.

CHINO BASIN DESALTER AUTHORITY

By
Chairperson
Attest:
By:
Secretary
CITY OF CHINO
By: ﬂm)&t@»? 7 Z&%
f Mayor
[SEAL]
Attest:
By: (1} Y Januen’
ity Clerk
18
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EXHIBIT A

: Project Allotment
Project Participant {aere-feet)

City of Chino 5,000
City of Chino Hills 4,200
City of Norco 1,000
City of Ontario 5,000
Jurupa Community Services District 8,200
Santa Ana River Water Company 1,200

24,600

* Eliminates 400 acre feet of other per Exhibit A to the Term Sheet.
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EXHIBIT B

{This opinion shall be delivered upon execution of the Water Purchase Agreement]

January , 2002

Chino Basgin Desalter Authority

City of Chino
P.O. Box 428
Chino, CA 91710

Ladies and Gentlemen:

We are acting as special counsel to the City of Chino (the “Purchaser”} under the Water
Purchase Agreement, dated as of January 15, 2002 (the “Agreement”), between the Chino Basin
Desalter Authority (the “Authority”) and the Purchaser, and have acted as general counsel to the
Purchaser in cormection with the matters referred to herein. As such counsel we have examined and
are familiar with (i) documents relating to the existence, organization and operation of the Purchaser
provided to us by the Purchaser, (ii) certifications by officers of the Purchaser, (iii) all necessary
documentation of the Purchaser relating to the authorization, execution and delivery of the
Agreerment, and (iv) an executed counterpart of the Agreement. Terms used herein and not otherwise
defined have the respective meanings set forth in the Agreement.

Based upon the foregoing and such examination of law and such other information, papers
and documents as we deem necessary or advisable to enable us to render this opinion, including the
Constitution and laws of the State of California, together with the resolutions, ordinances and public
proceedings of the Purchaser, we are of the opinion that:

1, The Purchaser is a general law city, duly created, organized and existing under the
faws of the State of California and duly qualified to furnish water service within its boundaries.

2. The Purchaser has legal right, power and authority to enter into the Agreement and to
catry out and consummate all transactions reasonably contemplated thereby, and the Purchaser has
complied with the provisions of applicable law relating to such transactions.

3. The Agreement has been duly authorized, executed and delivered by the Purchaser, is
in full force and effect as to the Purchaser in accordance with its terms and, subject to the
qualifications set forth in the second to the last paragraph hereof, and assuming that the Authority has
all requisite power and authority, and has taken all necessary action, to authorize, execute and deliver
such Agreement, the Agreement constitutes the valid and binding obligation of the Purchaser .

4, The obligations of the Purchaser to make payments under the Agreement from the
Revenues of its Purchaser Water System or other lawfully available funds as provided in Section 10
of the Agreement is a valid, legal and binding obligation of the Purchaser enforceable in accordance
with its terms.

B-1
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S No approval, consent or authorization of any governmental or public agency,
authority or person is required for the execution and delivery by the Purchaser of the Agreement.

6. The authorization, execution and delivery of the Agreement and compliance with the
provisions thereof will not conflict with or constitute a breach of, or default under, any nstrument
relating to the organization, existence or operation of the Purchaser, any commitment, agreement or
other instrument to which the Purchaser is a party ot by which it or its property is bound or affected,
ot any ruling, regulation, ordinance, judgment, order or decree to which the Purchaser (or any of its
officers in their respective capacities as such) is subject or any provision of the laws of the State of
California relating to the Purchaser and its affairs.

7. There is no action, suit, proceeding, inquiry or investigation at law or in equity, or
before any courf, public board or body, pending or, to our knowledge, threatened against or affecting
the Purchaser or any entity affiliated with the Purchaser or any of its officers in their respective
capacities as such, which questions the powers of the Purchaser referred to in paragraph 2 above or
the validity of the proceedings taken by the Purchaser in connection with the authorization, execution
or delivery of the Agreement, or wherein any unfavorable decision, ruling or finding would
materially adversely affect the transactions contemplated by the Agreement, or which would
adversely affect the validity or enforceability of the Agreement.

The opinion expressed in paragraphs 3 and 4 above are qualified to the extent that the
enforceability of the Agreement may be limited by any applicable bankruptcy, msolvency,
reorganization, arrangement, moratorium, or other laws affecting creditors’ rights, to the application
of equitable principles and to the exercise of judicial discretion in appropriate cases and to the
limitations on legal remedies against public agencies in the State of California and provided that no
opinion is expressed with respect to any indemnification or contribution provisions contained therein.

This opinion is rendered only with respect to the Jaws of the State of California and the
United States of America and is addressed only to the Chino Basin Desalter Authonty and the
Purchaser . No other person is entitled to rely on this opinion, nor may you rely ot it in connection
with any transactions other than those described herein.

Very truly yours,
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EXHIBIT C

{This opinion shall be delivered upon execution of the Water Purchase Agreement]
January 2002

Chino Basin Desalter Authority

The Project Participants Listed on
Exhibit A attached hereto

Ladies and Gentlemen:

We are special counsel to the Chino Basin Desalter Authority (the “Authority”) and are
familiar with those certain Water Purchase Agreements, dated as of January 15, 2002 (each, an
“Agreement”), between the Authority and ¢ach of the water contractors identified on Exhibit A
attached hereto (each, a “City”) in connection with the matters referred to herein. As special counsel
we have examined and are familiar with (i) documents relating to the existence, organization and
operation of the Authority provided to us by the Authority, (ii) certifications by officers of the
Authority, (iii) all necessary documentation of the Authority relating to the authorization, execution
and delivery of the Agreement, and (iv) an executed counterpart of the Agreement. Terms used
herein and not otherwise defined have the respective meanings set forth in the Agreement.

Based upon the foregoing and such examination of law and such other information, papers
and documents as we deem necessary or advisable to enable us to render this opinion, including the
Constitution.and laws of the State of California, together with the resolutions, ordinances and public
proceedings of the Authority, we are of the opinion that:

1. The Authority is a joint exercise of powers agency duly created, organized and
existing under the laws of the State of Califormia.

2, The Authority has legal right, power and authority to enter into the Agreement and to
carry out and consummate all transactions reasonably contemplated thereby, and the Authority has
complied with the provisions of applicable law relating to such transactions.

3. The Agreement has been duly authorized, executed and delivered by the Authority, is
in full force and effect as to the Authority in accordance with its terms and, subject to the
qualifications set forth in the second to the last paragraph hereof, and assuming that each City has all
requisite power and authority, and has taken all necessary action, to authorize, execute and deliver
such Agreement, the Agreement constitutes the valid and binding obligation of the Authority.

4, No approval, consent or authorization of any governmental or public agency,
authority or person is required for the execution and delivery by the Authority of the Agreement.

5. The authorization, execution and delivery of the Agreement and compliance with the
provisions thereof will not conflict with or constitute a breach of|, or default under, any instrument
relating to the organization, existence or operation of the Authority, any commitment, agreement or

C-1
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other instrument to which the Authority is a party or by which it or its property is bound or affected,
or, to the best of our knowledge, any ruling, regulation, ordinance, judgment, order or decree to
which the Authority (or any of its officers in their respective capacities as such) is subject or any
provision of the laws of the State of Califomia relating to the Authority and its affairs.

6. There is 1o action, suit, proceeding, inquiry or investigation at law or in equity, or
before any court, public board or body, pending o, to our knowledge, threatened against or affecting
the Authority or any of its officers in their respective capacities as such, which questions the powers
of the Authority referted to in paragraph 2 above or the validity of the proceedings taken by the
Authority in connection with the authorization, execution or delivery of the Agreement, or wherein
any unfavorable decision, ruling or finding would materially adversely affect the transactions
contemplated by the Agreement, or which, in any way, would adversely affect the validity or
enforceability of the Agreement.

The opinion expressed in paragraph 3 above is qualified to the extent that the enforceability
of the Agreement may be limited by any applicable bankruptcy, insolvency, reorganization,
arrangement, moratorium, or other laws affceting creditors’ rights, to the application of equitable
principles and fo the exercise of judicial discretion in appropriate cases and to the limitations on legal
remedies against public agencies in the State of California and provided that no opmion is expressed
with respect to any indemmnification or contribution provisions contained therein.

This opinion is rendered only with respect to the laws of the State of California and the
United States of America and is addressed only to the Authority and the Project Participants. No
other person is entitled to rely on this opinion, nor may you rely on it in connection with any
transactions other than those described herein.

Respectfully submitted,

C-2
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EXHIBIT “E”



DBNNIS R, YATES
Mayos

CGLENN DUNCAN
EARL C,ELROD
TOM HAUGHBY

CUNICE M. ULLOA Connoll Membsri

Mayor Pro Tam

" MATTHRW €. BALLANTYNE
City Mansgor

.CITY of CHINO
January 7, 2015

Chino Basin Watermaster Board of Directors
Chinc Basin Watermaster Advisory Commitiee
Chino Basin Watermaster Pool Committess
0641 Sen Bemarding Road

Rancho Cucamongg, CA 91730

Subject: Notics of Intent to Change Operating Safe Yield

. The City of Chino objectsto the proposed Notice of Infent, attached hereto, in that it fails
10 notify the Appropristive Pool or any of its members as to atyy change in the Operating
Safe Yield, the date when any such change will ocour, ot the direction of any such
change, : |

The ghsence of such information wnakes it impossible for the Appropristive Pool or any of
its members, including the City of Chino, to respond in any material manner.,

The City of Chino reserves pil of its rights as to any future action of Watermpster based
upon the proposed Notice and Section 3 of Exhibit I to the Judgment entered in Chino
Basin Municipal Water District v. City of Chirio, et al, San Bernerdino Superior Court,
Case No, RCS 51010 (formerly Case No. 164327) as Restated (Exhibit “T”, Paragraph
3.(b), Page 73). :

Respectfully,

David G. Crosley; P.E.
Water & Environmenta! Manager

DC/dim

Attachment: (Notice of Intent, Appropriative Pool Committee
January 8, 2015 Meeting Agenda Item No. V.I)

(949) 334-3250 » (909) 334.3720 Fax

13220 Central Averue, Chino, Califernis 91710
@% Marlling Address: PO, Box 667, Chino, Czlifornis 21704-0667
Web Site: www.cliyefeiine.org




NOTICE OF INTENT

Watermaster's “Notice of Intent” fo Change the
Operating Safe Yield of the Chino Groundwater
Basin "

PLEASE TAKE NOTICE that on this 22nd day. of January 2015, the Chino Basin
Watermaster hereby adopts this “Notice of Intent” to change the Qperating Safe Yield
of the Chino Groundwater Basin pursuant to the Judgment entered in Chino Basin
Municipal Water District v. City of Chino, et al., San Bemardino Superior Court, Case
No. RC;:; 51010 (formerly Case No. 184327) as Restated (Exhibit "I", Paragraph 3.(b),
Page 73).

Approved by:

CHINO BASIN WATERMASTER
~ BOARD OF DIRECTORS CHAIR

Signature:

Attest:

CHIND BASIN WATERMASTER o
BOARD QF DIRECTORS SECRETARYITREASURER

"Slgnature: _

Craaled 1-03-14

P121
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Jimmy L. Gutierrez (SBN 59448)

Arturo N. Fierro (SBN 141091)

GUTIERREZ, FIERRO & ERICKSON, A.P.C.
12616 Central Avenue

Chino, California 91710

Telephone:  (909) 591-6336

Facsimile:  (909) 628-9803

Attorneys for Defendant, City of Chino

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SAN BERNARDINO ~ RANCHO CUCAMONGA DISTRICT

CHINO BASIN MUNICIPAL. WATER ) CASE NUMBER: RCV 51010
DISTRICT, [Assigned for All Purposes to the Honorable
Stanford E. Reichert]

Plaintiff, DECLARATION OF ROBERT

SHIBATANI IN SUPPORT OF CITY OF

V. CHINO’S OPPOSITION TO
WATERMASTER’S MOTION

CITY OF CHINO, et al,, REGARDING 2015 SAFE YIELD

RESET AGREEMENT, AMENDMENT

OF RESTATED JUDGMENT,

PARAGRAPH 6

Defendants.

[Filed concurrently with Opposition {o
Watermaster’s  Motion,  Objections o
Declaration of Matk Wildermuth and Proposed
Order, Objections to Declaration of Peter
Kavounas and Proposed Order, Declaration of
David G. Crosley]

Date: February 26, 2016
Time: 1:30 p.a.
Dept.: R6

(FEE-EXEMPT PURSUANT TCO GOVERNMENT
CODE § 6103)

S e e ™

DECLARATION OF ROBERT SHIBATANI

I, Robert Shibatani, deciare as follows:
1. 1 am the founder and President of The Shibatani Group. Inc., a water resources
and climate change hydrology firm based on Sactamento, California. 1 am a hydrological
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consultant to the City of Chino in the matter of the Watermaster’s Motion Regarding 2015
Safe Yield Resct Agreement, Amendment Of Restated Judgment, Paragraph 6.

2. This Declaration sets out my professional opinions on cerfain aspects of the
Safe Yield Reset, based on my hydrological experience and background.

I QUALIFICATIONS

3. I am a physical hydrologist with a Master’s degree in watershed runoff
hydrology and 32 years of combined academic, research, and consulting experience with
focus on long-term California water storage development, water supply planning, and
changing water management priorities and principles under future climate change.

4. I have testified as the key witness before the House Subcommittee on Water and
Power on the development of new water supplies for the U.S., focusing on the benefits of new
high elevation storage, the effects of a changing climate on water resources throughout the
western States, and the necessity to close the flood control/water supply “gap” as a vital step
in new U.S. domestic water policy.

5. I have testified as the key U.S, expert witness on the use of hydromeiric data,
watershed hydrology, and dam/reservoir operations before The High Court in the matter of
University College Cork —National University of Ireland v The Electricity Supply Board, the
largest river flood damage case in the history of the Republic of lreland.

6. I have advised senior staff of Assembly Speaker Anthony Rendon, author of the
$7.5 billion Water Bond on various CVP/SWP operational, high elevation, and climate
change hydrology matters related to the new water storage provisions under the Water Bond;
the recognition of the California voters of the urgent need to develop new water storage
across the State in light of current and future anticipated droughts.

7. I have advised past and current Chairs and staff of the California Water
Commission on how to develop and implement the Regulations for the Water Storage
Investment Program (WSIP) as authorized under the Water Quality, Supply, and
Infrastructure Improvement Act of 2014 (Proposition 1) specific to the use of appropriate
hydrologic baselines, future hydrology, and the risks of continuing to rely on historic data..
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8. T have appeared on an expert panel before the Delta Stewardship Council to
discuss how new water storage across the State can best be integrated into a new and updated
Delta Vision plan and how such new water storage can exist within the context of the
currently proposed (California) WaterFix.

9. I have and/or continue to advise the appointees and executive branches of
various California water regulatory agencies, councils, and associations, including the State
Water Resources Control Board, Central Valley Regional Water Quality Control Board,
California Water Commission, Delta Stewardship Council, U.S. Bureau of Reclamation
WaterSMART, Association of California Water Agencies, CALAFCO, Environmental Water
Resources Institute (American Society of Civil Engineers), as well as various international
water associations on water supply development needs across the State, new dam/reservoirs,
and the implementation of climate change sensitized approaches to determining future water
availability.

10. I am intimately familiar with watershed (basin or catchment) water budgets,
their derivation, application, and limitations.

11. T am intimately familiar with basin hydrological processes; including
hydroclimatic variability, precipitation measurement, runoff generation,
infiltration/percolation, storage losses, routing procedures, and mass balancing of annual
basin water accounting.

II. SCOPE OF REVIEW

12. I have reviewed the Watermaster’s Motion Regarding 2015 Safe Yield Reset
Agreement, Amendment if Restated Judgment, Paragraph 6.

13. I have reviewed the “2013 Chino Basin Groundwater Model Update and
Recalculation of Safe Yield Pursuant to the Peace Agreement”, dated January 2014 as well as
the updated “2013 Chino Basin Groundwater Model Update and Recalculation of Safe Yield
Pursuant to the Peace Agreement”, dated October, 2015.

i
i

3 Document No, 25881
DECLARATION OF ROBERT SHIBATANI IN SUPPORT OF CITY OF CHINO’S OPPOSITION TO WATERMASTER'S MOTION
REGARDING 2015 SAFE YIELD RESET AGREEMENT, AMENDMENT OF RESTATED JUDGMENT, PARAGRAPH 6




YWooe ~1 G Bl W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
23
26
27
28

III. NET RECHARGE APPROACH USING WATER BUDGET

14.  The methodological approach used by the Watermaster to develop the Safe
Yield Reset value is based primarily on a net recharge calculation. This approach uses a
developed water budget for the basin, taking all inputs to and outputs from the basin and
calculates the differential. Where the inputs are greater than the outputs, the net recharge is
positive; where the opposite occurs, it is negative. This is consistent with the continuity
equation principle. To facilitate the net recharge calculation, a water budget is first generated
for each consecutive year. The various model(s) relied upon by the Watermaster provide
some elements of the water budget, other elements are derived from established records from
water production/use projections, while still other elements are computed. The water budget
is provided in Table 7-6, Water Budget for Chino Basin (2011-2050) Scenario 5A in Exhibit 1
to Declaration of Mark Wildermuth “2013 Chino Basin Groundwater Model Update and
Recalculation of Safe Yield Pursuant to the Peace Agreement”, dated October, 2015.

15. For the Safe Yield established by the Watermaster, the annual net recharge
calculation follows Equation 5 from page 7-2 of Exhibit 1 to Declaration of Mark Wildermuth
«2013 Chino Basin Groundwater Model Update and Recalculation of Safe Yield Pursuant to
the Peace Agreement”, dated October, 2015 and is stated as:

Net recharge = AS/At+ Op — Iy

where,
AS is the change in storage
At is the time period
O, is the total output from production (groundwater pumping)
1, is the total input of artificial recharge from supplemental water

Net recharge is, therefore, the total groundwater production (i.e., CDA pumping, overlying
non-Ag and appropriative pools, and overlying Ag pools) less any artificially recharged
supplemental water, defined as both recycled water recharge and imported water recharge,
plus the storage change in the basin in any given year.

16. When compared against the water budget (i.c., Table 7-6), annual net recharge

is calculated as the sum of total groundwater production (columns, 12, 13, and 14 in Table 7-
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6), less artificial recharge (columns 8 and 9), plus the storage change of the basin, reflected by
column 19. Note that artificial recharge is subtracted.

17.  In my opinion, removing artificial recharge water in the annual net recharge
calculation (by subtracting it), reduces the basin recharge component unnecessarily. Both
recycled water recharge and imported water recharge, regardless of source, provide a recharge
component to the underlying aquifer. In other words, they both represent legitimate inputs to
the basin. If the water budget for the basin is to be comprehensive, then all recharge
components should be included and not preferentially removed. By removing artificial
recharge from the net annual recharge calculation, one assumes that less water is made
available to the basin aquifer than would have realistically occurred. This skews the net
recharge calculation. When both recharge components mentioned above (i.c., recycled and
imported water recharge) are retained in the computation as water inputs to the basin, annual
net recharge increases, in some years, dramatically. In 2001, for example, it would be
154,983 AF. In 2012, with significant imported water recharge of over 22,000 AF, the net
recharge would be 165,179 AF. And even in a year where imported water recharge was zero,
the net recharge would be 139,793 AF.

IV. SAFE YIELD AND NET RECHARGE

18.  The Stipulated Agreement for the Chino Basin defines Safe Yield as:

“[Tihe long-term average annual quantity of groundwater (excluding

replenishment or stored water but including return flow to the basin from the use

of replenishment or stored water) which can be produced from the Basin under

cultural conditions of a particular year without causing an undesirable result”

19.  The Watermaster’s calculated annual net recharge is equated to Safe Yield.
This is an important point since the definition contains numerous facets or elements that
describe Safe Yield and it is instructive to review how the derived Safe Yield either met or
did not meet each of those definitional elements (e.g., “long-term”, “stored water”, “cultural

conditions”, and “undesirable result”™).

1
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20. A net recharge approach is one way to establish Safe Yield, but not the only
way. In fact, the net recharge approach is not required by the Judgment. Most importantly,
the net recharge approach is just that, an approach to derive Safe Yield. It is not equivalent to
Yafe Yield. They are not synonymous.

21. By definition, a net recharge approach in setting an aquifer Safe Yield assumes
a no net loss of the groundwater stores., As hydrologists and groundwater practitioners have
recognized for decades, the Safe Yield concept, while widely used, is not without controversy.
As Freeze and Cherry! noted, ©...there has always been widespread dissatisfaction with it.”
Most practitioners acknowledge that Safe Yield determinations do not necessarily account for
important socioeconomic factors that are part of a framework for groundwater optimization.
Economic and social influences and the priorities that they imbue, are necessary
considerations in jurisdictions where surface water resources are limited and subject to
periodic, but often economic constricting droughts where, groundwater, becomes a vital water
supply. In fact, as noted by Freeze and Cherry, “...groundwater only has value by virtue of its
use, and the optimal yield must be determined by the selection of an optimal groundwater
management scheme...”. [Emphasis added] This suggests that inherently, groundwater
storage is meant to be used, not stored indefinitely under a management scheme that purports
a no net loss policy. Groundwater management, therefore, has two boundary conditions
involving the optimization of groundwater yield; either extensive extraction from storage or,
complete conservation under a no net loss policy. While Freeze and Cherry acknowledge that
the ideal optimal management scheme likely lies between these two boundary conditions, they

43

concede that under certain circumstances, optimal vyields may “...involve mining
groundwater, perhaps even to depletion.” Limiting Safe Yield to an annual net recharge
calculation assumes the opposite end of the optimal groundwater yield spectrum; namely,

preserving complete conservation of water already in storage.

' R.A. Freeze and J.A. Cherry (1979) GROUNDWATER, Prentice-Hall, Englewood Cliffs, NJ, 604 p.
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22.  Safe Yicld, from its early applications, always represented the limit to which
groundwater extraction could occur, beyond which, an overdraft condition was said to exist.
The “undesired results” (or undesirable vesults, used in the Chino Basin context)
characterized the threshold for that overdraft condition and, hence, the upper boundary for
which groundwater extraction (or production) could occur without imparting any undesired
results. The Safe Yield definition provided by the Judgment also includes the provision for
“undesirable results”.

V. UNDESIRABLE RESULTS

23.  The Watermaster methodology for calculating Safe Yield includes the following
statement, “...[QJualitatively evaluate whether the groundwater production at the net
recharge rate estimated in [4] above will cause or threaten to cause “undesirable
results”...” (see Methodology to Reset Safe Yield Using Long-Term Average Hydrology and
Current and Projected Future Cultural Conditions; Item 5, page 2 of Exhibit A to the Safe
Yield Reset Agreement). Three related observations are noteworthy regatding this statement.

VI. QUALITATIVE EVALUATION

24.  The first, relates to the gualitative evaluation of whether an undesirable result
can or would occur. It is unclear why a qualitative evaluation is proposed when the water
budget, its various inputs/outputs, and the extensive hydrologic/groundwater modeling used to
derive various elements of the water budget all either use, rely on, or generate, quantitative
data. Clearly, data exists that would make such determinations more easily recognizable and
measurable if it were done so in a quantitative manner. If the evaluation process for
“yndesirable results” were based on a quantitative assessment, the specific thresholds or
exceedance levels that would define the “undesirable result” conditions, could be
unmistakably presented, thus eliminating any speculation, and provide each stakeholder with
a distinct and verifiable means of determining whether an “undesirable result” condition
existed.

i/
"
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VII. THRESHOLDS DETERMINING UNDESIRABLE RESULTS

25.  The second observation relates to the fact that there is no apparent threshold of
what constitutes an “undesirable result”. Without establishing such thresholds, and
demonstrable proof that certain water extractions would exceed those thresholds, it is
impossible to say that the calculated Safe Yield is protective against any “undesirable result”.

VIII. UNDESIRABLE RESULTS AS AN A PRIORI DETERMINATION

26.  The third observation is that ideally, the Waterrﬁaster should have characterized
and identified specific thresholds defining various “undesirable result” conditions at the
beginning of the Safe Yield reset process before the water budgeting process and presented
that information. This would have served as the baseline or threshold for all ensuing Safe
Yield discussions. Once these “undesirable results” were identified (and quantified), the
annual net recharge water budgeting exercise could have then been undertaken. Values could
have been “adjusted”, if necessary, pursuant to the “undesirable result” thresholds, in order to
establish the final calculated Safe Yield value. At present, there is no direct application of
“undesirable results” to the water budgeting process to derive annual net recharge and its
subsequent translation into Safe Yield (see Table 7-6, Water Budget for Chino Basin (2011-
2050) Scenaric 5A in Exhibit 1 to Declaration of Mark Wildermuth *2013 Chino Basin
Groundwater Mode! Update and Recalculation of Safe Yield Pursuant to the Peace
Agreement”, dated October, 2015).

VIIII. LONG-TERM HISTORIC PRECIPITATION

27.  The most significant shorfcoming of the calculated Safe Yield Reset, based
again on the annual projected water budget, is the exclusive reliance on historic precipitation
data. Precipitation is the key driver of any water balance; it is the fundamental input to a
basin water budget and must be accurately identified for the period over which the proposed
action (i.e., Safe Yield Reset) is to be implemented. Using a hisforic precipitation record,
regardless of its long-term historic breadth, when attempting to define a fusure hydrologic
condition is inappropriate and unsupported by contemporary hydrologic researchers and
practitioners. A robust and extensive historic record, while capable of accurately delineating
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past trends, is of little use in delineating furure conditions, if one accepts that climatic shifting
is occurring. Using historic data that no longer represents future conditions can skew a water
budget and, thus, all of the ensuing calculations and applications that are based on that
original water budget. It could easily affect calculated annual net recharge and, hence, the
estimated Safe Yield.

28.  The Safe Yield definition acknowledges the importance of a long-term average.
In fact, the phrase long-term in the Safe Yield definition is actually tied to groundwater
production, The Watermaster methodology assumes this to mean historical long-ferm
average for precipitation (see Methodology to Reset Safe Yield Using Long-Term Average
Hydrology and Current and Projected Future Cultural Conditions; Item 2, page 2 of Exhibit A
to the Safe Yield Reset Agreement). The Safe Yield definition does not specify the use of
historic long-term averages, it merely implies, use of a long-term average. And while it is
equally true that the Safe Yield definition also does not specify the use of fiture projected
long-term averages, one can ask the reasonable question, “When developing a new future

oriented Safe Yield, is it more suitable to use_future projecied precipitation data or historic

precipitation data?”

29.  The answer to the above question depends on whether one accepts that climatic
shifting is occurring in the State of California and whether it will continue to affect water
resources within the State.

30. The State of California has accepted climate change as a real threat to the
State’s future water supplies and worthy of deliberate efforts to incorporate its various facets
into current water resources planning (e.g. California Global Warming Solutions Act, 20006;
California Climate Adaptation Strategy 2009; Department of Water Resources Climate Action
Plan - Phase 111 — Climate Change Vulnerability Assessment and Adaptation Plan (VAAP);
Climate Change Handbook for Regional Water Planning 2011; Department of Water
Resources — Climate Change Framework Workgroup 2012; Pexspectives and Guidance for
Climate Change Analysis 2015). This acknowledgment is consistent with official U.S.
climate policy under the President’s Climate Action Plan and Executive Order 13653 ~ Task
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Force on Climate Preparedness and Resilience, as well as numerous programs and initiatives
supporting climate change analysis (e.g., U.S. Global Change Research Program; U.S.
National Climate Assessment; Subcommitiee on Water Availability and Quality under the
National Science and Technology Council’s Committee on Environment, Natural Resources,
and Sustainability; SECURE Water Act 2009, etc.). At both the State and federal levels,
climate change and its implications to water resources and its critical planning efforts are
recognized. Today, ample guidance exists and is provided by many State and federal water
agencies to ensure proper inclusion of climate change in water planning.

31,  California’s Climate Action Team currently includes 18 relevant State agencies,
notably including those with water resources authority or interest; the California State Water
Resources Control Board, California Department of Water Resources, California Natural
Resources Agency, California Environmental Protection Agency, California Public Utilities
Commission, and California Department of Fish & Wildlife, among others.

32.  The reason why inclusion of a future climate-sensitive hydrologic dataset is
critical is because future anticipated changes in precipitation, and therefore, water availability,
will affect all processes within the hydrologic cycle (e.g., runoff, mfiltration, antecedent soil
moisture, potential ET, groundwater recharge, ete.). Warming temperatures and its effects on
the intricate teleconnections between the atmosphere and oceanic surfaces result in changing
climatic circulatory patterns, atmospheric moisture content, and the resultant shifts in land
falling precipitation patterns. It is widely known that for California and, specifically southern
California, such changes will result in changing precipitation patterns, often in extreme ways
that will affect water availability. This will include effects to both surface and subsurface
water storage reserves. Since the basin’s annual net recharge is driven by precipitation inputs,
this could change both it and the Safe Yield estimate.

33.  Of notable concern are the exiremes associated with these anticipated changing
precipitation patterns. Such events represent a shift in the amount of water, seasonal
distribution, and storm-specific excesses that are anticipated to occur in the future, relative to
past conditions. Changing storm characterizations (e.g., intensity, magnitude, duration, and
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frequency), their landfall trajectories, and prolonged atmospheric river systems, are expected
to have notable effects on water availability and thus, any water planning effort involving
precipitation inputs. Again, for any water budgeting calculation, additional seasonal
precipitation could alter recharge, thereby affecting annual net recharge and consequently,
estimated Safe Yield.

34.  Unlike a decade ago, when access to many of the climate change modeling data
archives was limited and generation of independent global climate model simulations were
cost prohibitive, these data are now readily accessible. Their complex downscaling, bias
corrections, model calibration, and processing steps have already been completed by various
institutions (e.g., NASA, NCAR, USGS, ctc.). Consequently, these data can now be easily
accessed by water practitioners and planners. In other words, there is no prohibitive financial
or technical reason why water agencies today should not be using the extensive archived data
that is now available to the general public. These data are now considered the best available
information.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct.

Executed on this 19" day of January, 2016, in Sacramento, California.

= s

ROBERT SHIBATANI
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CHINO BASIN WATERMASTER
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Chino Basin Municipal Water District v. The City of Chino
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prepaid, for delivery by United States Postal Service mail at Rancho Cucamonga, California,
addresses as follows:

See attached service list: Mailing List 1

BY PERSONAL SERVICE:; | caused such envelope to be delivered by hand to the addressee.

BY FACSIMILE: | transmitted said document by fax transmission from (909} 484-3890 to the fax
number(s) indicated. The transmission was reported as complete on the fransmission report,
which was properly issued by the transmitting fax machine.

BY ELECTRONIC MAIL: | transmitted notice of availability of electronic documents by electronic
fransmission fo the email address indicated. The fransmission was reported as complete on the
transmission report, which was properly issued by the transmitting electronic mail device.



| declare under penalty of perjury under the laws of the State of California that the above is true and
correct.
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By: Janine Wilson
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ngupta@ieua.org
PSharp@chinohills.org
pwilson@bhfs.com
piett@spacecenterinc.com
paull.deutsch@amec.com
farmwatchtoo@aol.com
farmerhofer@acl.com
pleon@ci.ontario.ca.us
paula_lantz@ci.pomona.ca.us
peggy@wvwd.org
Palexander-kelley@cc.sbeounty.gov
rpetehall@gmail.com
peterheitinga@yahoco.com
PKavounas@cbwm.org
progers@chinohills.org
R.Avila@MPGLAW.com
ramsay.haddad @californiasteel.com
randall. mcalister@ge.com
raul_garibay@cl.pomona.ca.us
rwilkings@autoclubspeedway.com
Rene_Salas@ci.pomona.ca.us
Richard.Darnell@nrgenergy.com
rhansen@tvmwd.com
Richard.Rees@amec.com
rzapien@cbwm.org
rpro@cityofchino.org
robert.t.van@gmail.com
RHawkins@earthiink.net
roraig@jesd.us
robertadeloacht@gmail.com
rmessinger@cc.shcounty.gov
robneul@yahoo.com
rtock@jcsd.us
rwagner@wbecorp.com
rmatta@fontana.org
roger.florio@ge.com
roger_han@praxair.com
ronc@mbakerintl.com
rhoerning@ci.upland.ca.us
rshaw@ci.ontario.ca.us
directorrose@mvwd.org
skerr@ci.ontaric.ca.us



Sarah Schneider
Scott Burton
Scott Runyan
Scott Slater
Shaun Stone
Sheri Rojo
Sonya Barber
Sonya Bloodworth
Sophie Akins
Stella Gasca
Stephanie Riley
Steve Nix

Steve Riboli
Steven J. Elie
Steven J. Elie
Suki Chhokar
Sylvie Lee

Tara Rolfe, PG
Taya Victorino
Teri Layton
Terry Catlin
Todd Corbin
Todd Minten
Tom Crowley
Tom Cruikshank
Tom Harder
Tom Haughey
Tom O'Neill
Toni Medel
Tracy Tracy

Van Jew

Vicki Hahn
Vicky Rodriguez
W. C. "Bilt" Kruger

sarah.schneider@amec.com
sburton@ci.ontario.ca.us
srunyan@ecc.sbcounty.gov
sslater@bhfs.com
sstone@ieua.org
smrojo@aol.com
sharber@ect.upland.ca.us
sbloodworth@wmwd.com

Sophie. Akins@cc.sbeounty.gov
sgasca@ci.ontario.ca.us
sriley@ieua.org
snix@chinohills.crg
steve.riboli@sanantoniowinery.com
selie@ieua.org
s.elie@mpglaw.com
schhokar@sdcwa.org
slee@ieua.org
TRolfe@weiwater.com
tayav@cvwdwater.com
tlayton@sawaterco.com
ticatlin@wfajpa.org
tcorbin@jcsd.us
tminten@chinodesalter.org
tcrowley@wvwd.org
teruikshank@spacecenterine.com
tharder@thomashardercompany.com
tom@haugheyinsurance.com
toneili@ci.ontario.ca.us
mmedel@rbf.com
tracy@mvwd.org
view@mvwd.org
vhahn@tvmwd.com
vrodrigu@eci.ontario.ca.us
citycouncil@chinohills.org



