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John G. Michael -~ #106107

Lauren D. Layne - #273627
Diane E. Coderniz #279458

BAKER MANOCEK. & JENSEN, PC
5260 North Palm Avenue, Fourth Floor
Fresno, California 93704

Telephone: 559.432.5400
Facsimile: 559.432.5620
i
Attorneys for Petitioner CCG Ontario, LLC
SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF SAN BERNARDINO, RANCHO CUCAMONGA -
CHINO BASI'N MUNICIPAL WATER CASE No. RCVRS 51010
DISTRICT,
MEMORANDUM OF POINTS AND
Plaintiff, AUTHORITIES IN SUPPORT OF CCG
- .| ONTARIO, LLC'S MOTION FOR LEAVE
V. TO SUE THE CHINO BASIN
S WATERMASTER

CITY OF CHINO, ET AlL.

Date:  August 30, 2013

Defendants. Time: 1:30 p.m.
Dept.: R0
AND RELATED CROSS-ACTIONS Action Filed:
Trial Date:

Cross-Defendant and Cross-Complainant CCG ONTARIO, LLC ("CCG")
respectfully submits this memorandum of points and authorities in support of its Motion for Leave
to Sue the Chino Basin Watermaster ("Motion™).

. I.
INTRODUCTICN

CCQG brings the current Motion requesting the court allow CCG to sue the Chino
Basin Watermaster (the "Watermaster") for neg]igénce, negligent misrepresentation, and tort of
another for its failure to prepare, monitor, and maintain accurate and complete records of the

ownership of water rights by CCG and CALIFORIA STEEL INDUSTRIES INC ("CSI™M.
1321161v1/ 15802.0005
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Because the Watermaster is an agent of the court, CCG believes that leave of the court may be
required, as set forth below and in CCG's proposed Second Amended Cross-Complaint ("SACC"),
to sue the Watermaster. CCG's SACC is attached as Exhibit "A" to the Declaration of John G.
Michael, filed herewith (the "Michael Decl."). Good cause exists for allowing CCG to britig an

action against the Watermaster based upoh the negligent acts of the Watermaster.

II.
FACTUAL BACKGRQUND
A. Historical Background.
1. Creation of the Watermastef.

In the 1970s, the Ch3n0 Basin water users became concerned with increasing water
use, a decreasing water supply and declining water quality in the Chino Basin.. By 1975, several
major Chino Basin water users agd the State of California initiated studies of groundwater rights
allocation conflicts within the Chino Basin, and began to negotiate a solution. During |
negotiatibns, three pools of Chino Basin water users with similar interests in thé allocation of the
Chino Basin emerged: (i) agricultural users, including dairy farmers and the State of California
(the "Agricultural Pool®), ‘(ii) industrial users (the "Non-Agricultural Pool"), and (iii) water
municipaiities (the "Appropriative Pool").

On January 2, 1975, several Chino Basin water users filed suit in California State
Superior Court for San Bemardino County (the "Court") to settle the problem of allocating water
rights in the Chino Basin. On January 27, 1978, the Court entered a judgment in Case No. 51010’
Chino Basin Municipal Water District v. City of Cﬁino. et al., adjudicating water rights in the
Chino Basin and establishing the Watermaster (the "Judgment"). The Watermaster is a Court
created entity established pursuant to the Judgment and an extension of the court. (Watermaster
Response to Special Referee's Preliminary Coﬁments and Recommendations on Motion for

Approval of Peace Il Documents ("Watermaster Response™), attached as Exhibit ‘iB'.' to the

' Chino Basin Municipal Water District v. City of Chino, et. ai, San Bernardino Superior Court, may be
referred to Case No. 51010, RCV 51010, or RCVRS 51010, as the prefix haschanged over the years of the case.

132116kvI/15802.0005 2
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Michael Decl.) The Judgment adjudicated all groundwater rights in the Chino Basin and contains-

a physical solution to meet the requirements of water users having rights in or dependent upon the
Chino Basin. The Judgment also appointed the Watermaster to account for and implement the
management of the Chino Basin. The Watermaster's website provides:

The Watermaster consists of various entities pumping water from
the Basin including cities, water districts, water companies,
agricultural, commercial and other private concerns. Chino Basin
Watermaster's mission is "To manage the Chino Groundwater Basin
in the most beneficial manner and to equitably administer and
enforce the provisions of the Chino Basin Watermaster Judgment”,
Case No. RCV 51010 (formerly Case No. SCV 164327).

(See Chino Basin Watermaster Website, "About Us,"

hitp://www.cbwm.org/about_us.htm }

2. The Water Rights At Issue.

The specific annual safe yield water rights and year-end storage ri ghts in question

are part of the adjudicated overlying Non-Agricultural Pool. As part of the original judgment,

these water rights were held by the Kaiser Steel Corporation. Kaiser Steel Corporation became

Kaiser Resources, and thereafter, Kaiser Ventures, Inc. In or about 1991, Kaiser Ventures, Inc.
sold portions of its prop'erty to CSI aﬁd The California Speedway Corporation, Whiph is not a party
to this litigation. Kaiser Ventures, Inc.'s remaining property holdings and water rights were sold
to CCG on August 16, 2000.

Pursuant to the 1978 Judgment in the above captioned case, Case No. 51010, Chiro

Basin Municipal Water District v. City of Chino, et al., Kaiser Steel Corporation was entitled to

3,743 acre-feet of total overlying Non-Agricultural Pool rights and 2,930.274 acre-feet of the share
of safe yield. In addition to the 1978 Judgment, there have been numerous post-Judgment Orders
that are easily found when accessing the files for Case No. 51010. (See Request for Judicial
Notice, J 1-4, Ex. "A", "B", "C" & "D".} _I

On December 22, 1995, the Superior Court of San Bernardino County issued a
Notice of Order for a Stipulation and Order for Approval of Water Rights Agreement and Stay of
Proceedings (Case ‘No.{51010). (Request for Judicial Notice, 9 3, Ex. "C".) In the Stipulation,

Kaiser Ventures, Inc. (a successor to Kaiser Steel Corporation) ("Kaiser™) and CSI stipulate to
1321161v1/ 15802.0005 3 :
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their "mutual rights to the beneficial use of the Joint Water Rights as defined and provided in the
Water Rights Acknowledgment.” (/bid.) The Order further states that Kaiser and CSI have this
mutual 11'g11t. (Ibid.) The attorney for the Chino Basin Watermaster at that time, Frederic Fudacz,

signed the Stipulation. (Ibid.) Although the Water Rights Acknowledgment referenced in this

Stipulation and Order was never recorded, the Court approved the Water Rights Agreement and

Water Rights Acknowledgment in its Order.

| Filed with this Motion is a Request for Judicial Notice of the "Nineteenth Annual
Report Of The Chino Basin Watérmaster Fiscal Year 1995-1996" ("19" Annual Report") from the
records 6f the Chino Basin Wateﬁnaster and the records of the above-captioned case. (Request for
Judicial Notice, q 1, Ex. "A".} This 19" Annual Report was filed with the Court in the above-
captioned case, Chino Basin Municipal Water District v. City of Chino, et al., San Bernardino
Superior Court, Case No. RCVRS 51010, on September 9, 1998, The Water Rights Agreement
and Water Rights Acknowledgement are attached as Appendix L-1 to the 19" Anmual Report and
are part of both the Watermastes's records and the Court's record. (Request for Judicial Notice, §
1, Ex. "A", Appendix L-1.)

CCG also filed a Petition in Intervention to the Court in the above-captioned case.

The Petition in Intervention specifically requests the Court to recognize that CCG holds "630.274
acre-feet as tenéﬂts in common with California Steel Industries, Inc. ("CSI"), with CSI having the
right of use, with payment to CCG Ontario, LLC, through June 30, 2004, and CCG Ontario, LLC
having the right of first use thereafter." (Erﬁphasis added.) (Request for Judicial Notice, § 2, Ex.
"B".) The Chino Basin Watermaster joined in this Petition in Intervention. (Zbid.) On July 19,
2001, the Court issued an "Order Granting Final Approval of Watermaster Rules and Regulations;
Approving Intervention of CCG Ontario, LLC; Cdntinuance of Hearing Re Status Report; Filing
of Motions to Amend Judgment," in which the Court approved CCG's Petition in Intervention and
recognized the tenancy in common water right between CCG and CSI. (Request for Judicial
Notice, §4, Ex. "D".) This Order also lists CCG's interest in the water rights as a tenancy in

common interest with CSI. (Request for Judicial Notice, § 4, Ex. "D", 3:7-14.)

1321161vt / 15802.0005 4
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B. The Watermaster's and CSI's Representations of CCG's Ownership In
630.274 Acre-Feef of Safe-yield. '

At some point between 2000 and 2007, the Watermaster began referencing the
water rigﬁts transferred to CCG by Kaiser Ventures, Inc. as the right to "safe yield of 630.274
acre-feet" without mention of the tena.ncyfin common interest that California ‘Steel Illdustl'if;s, Inc.
("CSI“) held in such safe yield. CSI was aware of the Watermaster's representation that CCG had
the right to 630.274 acre-feet of safe-yield because it is a holder of rights in the Non-agricultural
Pdol. CSI received notifications of all interventions and intended fransfers of water rights in the
Non-agricultural pool.

In or about March, 2007, the Watermaster sent notification to all of its

"Watermaster interested parties"” that "CCG Ontario, LLC ("Transferor") hereby applies to

permanently transfer to Aqua Capital Management LP ("Transferee") the quantity of 630.27 acre-

feet of Corresponding Safe Yield, . . ." {See Correspondence from Watermaster attached as
Exhibit "C" to the Michael Decl.) Additionally, iﬁ or about Febrary 2007, CCG asked the
Watermaster numerous questions regarding CCG's rights and interests in the Noﬁ-agﬁ cultural
pool. The Watermaster responded that, "CCG Ontario's right to Safe Yield is 630.274 acre-feet
per year." (See Watermaster's Notice of Meeting Packet, March 2007, at p. 89 attached as Exhiﬁit
"D" {0 the Michael Decl.) Moreover, each year in its annual reports the Watermaster erroneously
stated that CCG had 630.274 acre-feet of safe yield. Based upon this information presented by the
Watermaster, CCG sold its interest in 630.274 acre-feet of safe yield to Aqua Capital Management
LP (" Aqua") in December 2008. |
C. Procedural History of Aqua v. CSI, et al.

The dispute into which CCG is moving to have the Watermaster included as a

party, is over the nature and extent of water rights sold by CCG to Aqua in December 2008. On

October 7, 201 1, Aqua filed a Complaint against CSI to quiet title to the water rights in San

? Based upon infoxmation received from the Watermaster, "Watermaster interested parties” are those holders
of pool allocation receiving notices of meeting information, including interventions and transfers.
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Bemardino County Superior Court, Case Number CIVRS 1108911 ("Aqua's Case") alleging it was -
unaware of CSI's tenancy in commeon interest in the 630.274 acre-feet of safe yield. On February
2, 2012, CSI filed a Cross-Complaint against Aqua and CCG. CSI alleges slander of title and
fraud and éonceairnent, through the tort of another doctrine, against CCG. Aqua filed a First
Amended Cross-Complaint against CCG hlmost ten months later, at the end of November 2012
{"Aqua's FAC"). Despite the facts that CSI's tenancy in comimon interest is a matter of public
record in both the real property records of San Bemardino County and the Court's own records,
Agua claims it had no kiowledge or notice of CSI's tenancy in common interest in the water
rights, and has alleged fraud and concealmént and negligent misrepresentation 'against CCG during
the sale of the water righfs. On January 15, 2013, CCG filed a Cross-Complaint against Aqua for
frand, negligent misrepresentation, breach of contract, ﬁnd mdemnity. On February 6, 2013, CCG
ﬁled a First Amended Cross-Complaint. Several motions, including ;':1 Motioﬁ for Summary
Jﬁdgmenf against Aqua, a Motion for Summary Adjudication against CSI, and motions regarding
the illaﬂvertent production of privileged documents, are currently pending in Aqua's Case.

Based upon information revealed during the course of the discovery in Aqua's
Case, specifically the Watermaster's failure to maintain accurate records and misreinresentition
regarding quantity of CCG's water rights and CSI's negligent failure to correct the records or
object to the sale from CCG to Aqua, CCG has brought a motion in Aqua's Case .for_leave to
amend its Second Amended Cross-Complaint to bring claims of negligence, negligent
misrepresentation, and indemnity against CSI and the Watermaster. That motion is set to be heard
on September 17, 2013.

1.
LAW AND ARGUMENT

A. The Watermaster Is an Agent Of The Court.
The court has the pbwer to appoint entities or individuals to perform specific
duties. Examples of this include, receivers and guardian ad litems. (McCarthy v. Poulse (1985)
173 Cal.App.3d 1212, 1219; Code C'iy. Proc. § 373.) The Watermaster is also an example of a
court appointed entity. (See the Judgment; Watermaster's Response, Exhibit "B" to the Michéel
1321161y1/ 15802.0005 6
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Decl.) The Waténnaster was created to oversee the Chino Basin adjudication and work as an
extension of the court to ensure the Judgment is enforced. (Ibid.) The Watermaster's duties
i'nclude preparing, monjtdring and maintaining records to show the ownership interests of those
holﬂing water rights in the Chino Basin. (See Chino Basin Watennasfter Rules and Regulations,
attached as Exhibit "E" to the Michacl Detl.) |

These Watennasﬁ_;r's duties of overseeing and allocating the water rights_ and
records of others are most similar to that of the court appointed réceiver. A recéiver is an officer
of the court appointed to accept and possess property on behalf of the court. (McCarthy, supra,
173 Cal.App.3dat 1219.) Both receivers and the Watermaster act at the direction of the court, as
officers of the cc-)ﬁrt. (See Ostrowski v. Miller (1964) 226 Cal.App.2d 79, 83; Judgment;

Watermaster's Response, at 2:24-3:10.) Their appointment requires them to oversee property

interests., (fbid.) Receivers and the Watermaster are substantially similar in their creatioﬁ and

duties. As such, with regard to potential liability, the Watermaster should be treated similarlsr toa
receiver. | - ‘

Because ateceiver is an officer of the court, he is liable in tort solely in lns official
capac:lty (Ibid.) As the court stated in Cheisur v. Superior Court in and For Los Angeles County
(1946) 76 Cal.App.2d 198, 202-03, where a receiver has been negligent and caused injury to a

party, such party shall have the right to have her case tried before a jury and recover against the

{receiver in his official capacity. Anything less would be a denial of due process. The same is true

of the Watermaster. By not allowing suit against the Wafennaster in this case, CCG would be
unable to pursue its claims for negligence, negligent misrepresentation and indemnity agﬁinst the
Watermaster. Due to their substantial similarities in creation and purpose, the Watenﬁaster should
be freated like a receiver. |

B. Leave Of Court Is Necessary For Suit Againsi An Agent Of The Court.

It is contrary to the established doctrines of the court to permit a receiver to be

made a defendal.lt to litigation unless by consent of the court appointing him. (Ostrowski, Supra,
226 Cal.App.2d at é?:,_citing Murray v. Etchepare (1901) 132 Cal. 286, 287-88.) In Ostrowsi,

following the dissolution of the Defendant P.S.R. & Associates, an action was brought against
1321161vL / 158020005 N 7
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several defendants including the receiver. (/d. at 83.) The court held that the plaintiff could bring
suit against the receiver in an independent proceeding because relief could not be obtained without
such independent action. (/4. at 85.) "The rule is established for the protection of receivers
against unnecessary litigation, and because, in most cases, ample rélief can be obtained by
application, on motion to the court making the appointment." (/bid, intemal citation omitted.)

The same would be true for the Watermaster: Relief cannot be obtained by CCG againét the
Watermaster unless leave is granted to make the Watermaster a party to the current casé.

The court has wide discretion to allow suit against a receiver in an independent
aétion when intervention would ﬁot afford the plaintiff the same relief as independent suit.
(Ostrowski, Suﬁr*a, 226 Cal.App.2d at 83, citing 42 Cal.Jur.Zd, Receivers, § 92,p. 387.) Similarly,
the court should have wide discretion to allow suit against the Watermaster in an independent
action. _

C. Leave Should Be Granted To CCG To Sue The Watermaster.

CCG wishes to sue the Watermaster in the above-captioned case because
intervention in the Judgment would not afford CCG the inonetary relief it desires. (See Ostrowsk,
Supfa, 226 Cal.App.2d at 83-85.) Furthermore, arguably, issue preclusion would prevent CCG
from later secking such relief from the Watermaster. (See Bernhard v. Bank of America (1942) 19
Cal..2d 807 [collateral estoppelrmay be used as defense agahlst any party who has fully and fairly
litigated an issue in a previous action].) As evident in CCG's Second Amended Cross-Complaint,
CCG's claims rest upon tﬁe issue of the Watermastet's negligence and its omission of CSI's
tenancy in common interest. (See CCG‘S Proposed Second Amended Cross-Complaint attached as
Exhibit "A" to the Michael Decl.) CCG believes it has valid causes of action for negligence,
negligent misrepresentation and tort of a_nother against the Watermaster that must be adjudicated
in the above-captioned case. (Michael Decl., §2.)

| As described in CCG's proposed Second Amended Cross-Complaint, it is due to the
negligence of the Watermaster that CCG has been forced to defend itself against claims from both
CSI and Aqua Capital Management, LP (".Aqua"). (See CCG's Proposed Second Amended Cross-

Complaint attached as Exhibit "A" to the Michael Decl.}) The Watermaster wrongfully described
1321161v1 / 15802.0005 ] :
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CCG's interests in certain water rights, specifically 630.274 acre-feet of safe yield in the Non-
agricultural Pool, on several occasions. When asked by CCG what its rights included, the
Watermaster failed to accurately provide this information pursuant to the Judgment by omitting
mention of CSI's tenancy in common interest in the 630.274 acre-feet of safe yield. (See
Watermaster's Notice of Meeting Packet, March 2007, at p. 89, attached as Exhibit "D" to the
Michael Decl.)

Following the Watermaster's representation that if had the right to 630.274 acre-feet
of safe yield, CCG sought intervention and approval of the Watermaster for the transfer of this
safe yield to Aqua. In doing so, CCG submitted numerous documents disclosing what it intended
to transfer, how the transfer would work, and the identity of the transferee. (See Watermaster's
Notice of Meeting Packet, November 2008, at p. 43-76, attached as Exhibit "F" to the Michael
Decl.) Assumedly, as part of its duties to manage the allocation of the Chino Basin, -the
Watermaster reviewed these documents in ;ietail. The Watermaster also submitted these
documents to its "Watermaster interested parties." (Ibid. at p. 65.) Tncluded in this submission,
was the Watermaster's recommendation that the transfer to Aqua occur. (Ibid.) Then, in or about
November 2008, a meeting took place in which the intervention and transfer were approved for the
sale of the 630.274 acre-feet of safe yield to Aqua. Based upon the Watermaster's assertions and
approval, CCG transferred the 630.274 acre-feet of safe yield to Aqua in exchange for valuable
consideration. CCG has now been sued as a result of that transaction.

"| The court] may not properly refuse leave to sue when it cannot afford in -
intervention the same relief as the applicant is entitled to in an independent action, . . ."
(Ostr-owski, supra, 226 Cal.App.2d at 83, citing 42 Cal.Jur.2d, Receivers, § 92, p. 387.) Denial of
approval of suit against the Watermaster would cause substantial prejudice to CCG and force CCG
1o bear any and all damages incuired in the above capiioned case without proper placement of
fault where it 1s due. Intervention in the J}ldg1nent by CCG would not allow for the monetary
relief CCG requires as damages for the Watermaster's negligence and the defense of Aqua's and
CSI's action against CCG. As such, CCG should be able to pursue its claims against the

Watermaster.
1321161v]1 / 15802.0005 9
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IV.

CONCLUSION

~ Based upon the foregoing, CCG requests that it be granted leave to sue the

Watermaster in the above-captioned case.

DATED: July 12,2013

1321161v1 /15802.0005
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PROOF OF SERVICE
'STATE OF CALIFORNIA, COUNTY OF FRESNO

At the time of service, I was over 18 yeats of age and not a party to this action. I am
employed in the County of Fresno, State of California. My business address is 5260 North Palm
Avenue, Fourth Floor, Fresno, CA 93704. .

On July 12, 2013, I served true copies of the following document(s) described as

| MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF CCG ONTARIO,

LLC'S MOTION FOR LEAVE TO SUE THE CHINO BASIN WATERMASTER on the
interested parties in this action as follows:

SEE ATTACHED SERVICE LIST

BY MAIL: Ienclosed the document(s) in a sealed envelope or package addressed
to the persons at the addresses listed in the Service List and placed the envelope for collection and
mailing, following our ordinary business practices. I am readily familiar with Baker Manock &
Jensen, PC's practice for collecting and processing correspondence for mailing. On the same day-
that the correspondence is placed for collection and mailing, it is deposited in the ordinary course

of business with the United States Postal Service, in a sealed envelope with postage fully prepaid.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct. . ' '

Executed on July 12, 2013, at Fresno, California.

1326710v1/ 15802.0005
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SERVICE LIST

Cihigoyenetche Grossberg & Clouse

8038 Haven Ave., Suite E

Rancho Cucamonga, CA 91730

(909) 483-1850 ;
Attormeys for Chino Basin Municipal Water
District

Arnold M. Alvarez-Glasman
505 S. Garey Ave

Rox 660

Pomona, CA 91769

(909) 620-2071

Attornevs for City of Pomona

Alvarez-Glasman & Colvin
13181 Crossroads Pkwy North
Suite 400 — West Tower

City of Industry, CA 91756
(562) 699-5500

Hogan Lovells US LLP

11999 Avenue of the Stars, 15™ Flr
‘Los Angeles, CA 90067

(310) 785-4600

Attomeys for Non-Agricultural (Overlying)
Pool Commitiee

David S. McLeod

McLEOD, MOSCARINO, WITHAM &
FLYNN LLP

707 Wilshire Boulevard, Suite 5000
Los Angeles,+ California 90017

(213) 627-3600 |

Facsimile No. (213) 627-6290

Attomevys for Aqgua Capital Manapement LP

1326710v1/ 15802.0005

Brownstein Hyatt Farber Schreck, LLP
21 East Carrillo St

Santa Barbara, A 93101

(805) 963-7000

Attomeys for Chino Basin Watermaster

Lagerlof Senecal Gosney &Kruse LLP
301 N. Lake Ave, 10™ Flr

Pasadena, CA 91101-4108

(626) 793-9400

Attorneys for City of Pomona

Sheppard Mullin Richter & Hapton
501 W. Broadway, Suite 1900

San Diego, CA 92101

(619) 338-6500

Attornevs for California Steel Industries, Inc.‘

Christopher M. Pisano

Paeter E. Garcia

BEST BEST & KRIEGER LLP

300 South Grand Avenue, 25" Floor
Los Angeles, California 90071

(213) 617-8100

Facsimile No. (213) 617-7480

Aftomevs for Californja Steel Industries, Inc
City of Chino

P O Box 667
Chino, CA 91708-0067




CHINO BASIN WATERMASTER
Case No. RCV 51010
Chino Basin Municipal Water District v. The City of Chino

PROOF OF SERVICE

| declare that;

I am employed in the County of San Bernardino, California. | am over the age of 18 years and not a party
to the within action. My business address is Chino Basin Watermaster, 9641 San Bernardino Road,
Rancho Cucamonga, California 91730; telephone (909) 484-3888.

On July 16, 2013 | served the following:

1. MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF CCG ONTARIO,
LLC’S MOTION FOR LEAVE TO SUE THE CHINO BASIN WATERMASTER

BY MAIL: in said cause, by placing a true copy thereof enclosed with postage thereon fully
prepaid, for delivery by United States Postal Service mail at Rancho Cucamonga, California,
addresses as follows:

See attached service flist: Mailing List 1

BY PERSONAL SERVICE: | caused such envelope to be delivered by hand to the addressee.

BY FACSIMILE: | transmitted said document by fax transmission from (909) 484-3890 to the fax
number(s) indicated. The transmission was reported as complete on the transmission report,
which was properly issued by the transmitting fax machine.

BY ELECTRONIC MAIL: | transmitted notice of availability of electronic documents by electronic
transmission to the email address indicated. The transmission was reported as complete on the
transmission report, which was properly issued by the transmitting electronic mail device.

| declare under penaity of perjury under the laws of the State of California that the above is true and

correct.

Executed on July 16, 2013 in Rancho Cucamonga, California.

.__-/-7‘:\%“1 . (\_JQ-.}L,Q Q(“_'m

By: Janine Wilson
Chind Basin Watermaster
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