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e
Court of Appeal, Fourth District, Division 1, Califor-

nia.
Barbara ALLEN, Plaintiff and Appellant,-
V.
Frank L. SMITH et al., Defendants and Respondents.
No. D036608.

Jan. 2, 2002.
As Modified on Denial of Rehearing Jan. 23, 2002,

Prospective purchaser of home brought action against
vendors for breach of contract and money had and
received, alleging their failure to return a portion of
her deposit. The Superior Court, San Diego County,
No. N082335,Thomas P. Nugent, J., granted summary
judgment for vendors. Purchaser appealed. The Court
of Appeal, Haller, J., held that: (1) the contract was an
agreement of sale rather than an option, and thus,
purchaser’s additional deposit represented liquidated
damages rather than a nonrefundable option fee, and
(2) liquidated damages clause substantially complied
with statotory requirements.

Reversed and remanded with instructions.
West Headnotes
[1] Contracts 95 €=147(1)

85 Contracts .
5311 Construction and Operation
951I(A) General Rules of Construction
95k 147 Intention of Parties

95k147(1) k. In General. Most Cited
Cases
A contract must be interpreted to give effect to the
mutual, expressed intention of the parties.

[2] Contracts 95 €~2147(2)

95 Contracts
9511 Construction and Operation
951I(A) General Rules of Construction
95k147 Intention of Parties
95k147(2) k. Language of Contract.
Most Cited Cases

Where the parties have reduced their agreement to
writing, their mutnal intention is to be determined,
whenever possible, from the language of the writing
alone.

[3] Contracts 95 €147(1)

95 Contracts
9511 Construction and Operation
9511(A) General Rules of Construction
95k147 Intention of Parties

95k147(1) k. In General. Most Cited
Cases
Contract formation is governed by objective mani-
festations, not the subjective intent of any individual
involved; the test is what the outward manifestations
of consent would lead a reasonable person to believe.

[4] Evidence 157 €~>448

157 Evidence
157X1 Parcl or Extrinsic Evidence Affecting
Writings
157XKD) Construction or Application of
Language of Written Instrument
157k448 k. Grounds for Admission of Ex-
trinsic Evidence. Most Cited Cases
Parol evidence may be admitted to construe ambigu-
ous contract terms.

[5] Damages 115 €74

115 Damages
1151V Liquidated Damages and Penalties

115k74 k, Nature as Compensation for Actua]
Damage. Most Cited Caseg
To avoid uncertainty and litigation if a default occurs,
the parties to a contract may use a liquidated damages
clause to determine the measure of damages in ad-
vance.

6] Damages 115 €==80(1)

115 Damages
1151V Liquidated Damages and Penalties
115k75 Construction of Stipulations
115k80 Proportion of Sum Stipulated to

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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Actual Debt or Damage

115k80(1} k. In General. Most Cited
Cases
In the absence of a reasonable relationship between
the liquidated damages and the actual damages the
parties could have contemplated for breach, a con-
tractual clanse purporting to predetermine damages
must be construed as a penalty. West's
Ann.Cal.Civ.Code § 1671(b). ‘

17] Specific Performance 358 €58

- 358 Specific Performance
35811 Contracts Enforceable

358k58 k. Effect of Stipulations for Liquidated
Damages or Penalty. Most Cited Cases
When a real estate purchase and sale agreement con-
tains a liquidated damages provision, the vendor may
nonetheless elect to sue for specific performance.
West's Ann.Cal.Civ.Code §§ 1680, 3387, 3389.

8] Vendor and Purchaser 400 €=18(.5)

400 Vendor and Purchaser
4001 Requisites and Validity of Contract

400k18 Options, Preemptive Rights, and Ex-

ercise Thereof
400k18(.5) k. In General. Most Cited Cases

. An “option” to purchase real property is a unilateral
contract by which the owner of property invests an-
other with the exclusive right to purchase it at a
stipulated price within a limited or reasonable time
without imposing any obligation upon the party to
whom it is given.

19] Vendor and Purchaser 400 €18(4)

400 Vendor and Purchaser
4001 Requisites and Validity of Contract

400k18 Options, Preemptive Rights, and Ex-

ercise Thereof
400k18(4) k. Revocation, Rescission, or

Other Termination. Most Cited Cases
An option given for a consideration may not be ter-
minated without the consent of the optionee during the
time specified therein for exercising the option.

[10] Vendor and Purchaser 400 €=218(.5)

400 Vendor and Purchaser

4001 Requisites and Validity of Contract
400k18 Options, Preemptive Rights, and Ex-
ercise Thereof
400k18(.5) k. In General. Most Cited Cases
An option contract relating to the sale of land is not a
sale of the property, but is a sale of the right to pur-
chase.

[11] Damages 115 €=>78(1)

115 Damages
1151V Liquidated Damages and Penalties
115k73 Construction of Stipulations
"~ 115k78 Form and Language of Instrument
115k78(1) k. In General. Most Cited

Cases

A consideration paid for a freely negotiated option
does not constitute “liquidated damages™ or a “pen-
alty” for breach of contract, because the payment
obligation does not arise on a breach of contract by the
optionee, but as an alternative to performance. West's
Amn.Cal.Civ.Code § 1671(b). -

[12] Damages 115 €278(2)

115 Pamages
1151V Liquidated Damages and Penalties
115k75 Construction of Stipulations
115k78 Form and Language of Instrument
115k78(2) k. Express Declaration as to

Nature of Provision. Most Cited Cases

Vendor and Purchaser 400 €257

400 Vendor and Purchaser
40011 Construction and Operation of Contract
400k57 k. Options. Most Cited Cases
Express terms such as “option” and “liquidated dam-
ages” are not dispositive in the interpretation of a real
estate contract.

[131 Vendor and Purchaser 400 €=23(4)

400 Vendor and Purchaser
4001 Requisites and Validity of Contract
400k3 Sale Distingnished from Other Trans-
actions
400k3(4) k. Option or Executory Contract.
Most Cited Cases
Whether any particular document is an “option™ or an

© 2010 Thomson Reuters. Ne Claim to Orig, US Gov. Works.
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“agreement of sale” for real estate depends on the
nature and terms of the document and the obligation of
the parties, regardless of how the parties may label or
identify the document, and the test is whether there is a
mutuality of obligation; if both parties are obligated to
perform, it is an agreement of sale, but if only one
party, the optionor-offeror, is obligated to perform, it
is merely an option.

[14] Contracts 95 €=143(1)

95 Contracts
B511 Construction and Operation
S5II(A) General Rules of Construction
95k143 Application to Contracts in General
55k143(1) k. In General. Most Cited

Cases
When deciding whether a particular contract is bilat-
eral or unilateral, the courts favor an interpretation that
makes the contract bilateral, because a bilateral con-
tract immediately and fully protects both parties by
binding each to its terms on its execution.

[15] Damages 115 €=278(6)

115 Damages
1151V Liquidated Damages and Penalties
115k75 Construction of Stipulations
115k78 Form and Language of Instrument
115k78(6) k. Breach of Contract of Sale

or Lease, Most Cited Cases

Vendor and Purchaser 400 €=3(4)

400 Vendor and Purchaser
4007 Requisites and Validity of Contract

400k3 Sale Distinguished from Other Trans-

actions
400k3(4) k. Option or Executory Contract,

Most Cited Cases :
Contract relating to sale of home was an “agreement
of sale” rather than an “option,” and thus, the addi-
tional $80,000 that prospective purchaser agreed to
deposit represented liquidated damages rather than a
nonrefundable option fee; contract had mutuality of
obligation, it did not specify time period or method for
exercising an option, and it contained ‘time is of the
essence’ clause, though vendors' counteroffer referred
to the $80,000 additional deposit as ‘nonrefundable
purchase option monies.” West's Ann.Cal.Civ.Code

§§ 1675(c, d), 1678.

[16] Vendor and Purchaser 400 €21

400 Vendor and Purchaser
4001 Requisites and Validity of Coniract
400k20 Written Contracts

400%21 k. Form and Contents. Most Cited
Cases -
A standard-form deposit receipt and counteroifer
ordinarily constitute a binding and enforceable con-
tract for the purchase and sale of the described real

property.

[17] Vendor and Purchaser 400 €~18(1)

400 Vendor and Purchaser
4001 Requisites and Validity of Contract
400k18 Options, Preemptive Rights, and Ex-

ercise Thereof

, 400k18(1) k. Requisites and Validity. Most
Cited Cases
A legitimate option to purchase real estate ordinarily
consists of an agreement to grant an irrevocable right
to purchase for independent consideration, and a
separate purchase and sale agreement attached as an
exhibit thereto.

18] Vendor and Purchaser 400 €=334(1)

400 Vendor and Purchaser
400VI1I Remedies of Purchaser
400VII(A) Recovery of Purchase Money Paid
400k334 Grounds for Recovery of Pay-
ments -
400k334(1) k. In General. Most Cited
Cases
In the wsual real estate purchase agreement, the de-
posit is part of the consideration, so that when a con-
dition of the agreement fails, each party is entitled to
the return of what was deposited into escrow.

[19] Contracts 95 €~16.5

95 Contracts
951 Requisites and Validity
951(B) Parties, Proposals, and Acceptance
95k16.5 k. Options; Rights of First Refusal.
Most Cited Cases
(Formerly 95k16)

© 2010 Thomson Reuters, No Claim to Orig. US Gov. Works,
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An “option™ is a right acquired by contract to accept or
reject a present offer'within a limited time in the fu-
ture.

[20] Contracts 95 €°16.5

95 Contracts

931 Requisites and Validity

951(B) Parties, Proposals, and Acceptance
95k16.5 k. Options; Rights of First Refusal.

Most Cited Cases

(Formerly 95k16)
The length of time within which an option may be
exercised is an essential term to an option coniract.

[21] Contracts 95 €16.5

95 Contracts

951 Requisites and Validity

951(B) Parties, Proposals, and Acceptance
95k16.5 k. Options; Rights of First Refusal.

Most Cited Cases

{Formerly 95k16)
An option contract may prescribe the method for the.
exercise of the option.

[22] Contracts 95 €~16.5

-—95 Contracts )

951 Requisites and Validity

951(B) Parties, Proposals, and Acceptance
95k16.5 k. Optlons Rights of First Refusal.

Most Cited Cases

(Formerly 95k16)
A reasonable option period and mode of acceptance
may be implied where none are specified in the option.

23] Appeal and Error 30 €756

30 Appeal and Error
30XII Briefs

30k756 k. Form and Requisites in General.
Most Cited Cases
Where a point is merely asserted by appellate counsel
without any authority for its proposition, it is deemed
to be without foundation and requires no discussion by
the appellate court.

[24] Damages 115 €=>78(6)

115 Damages
1151V Liquidated Damages and Penalties
115k75 Construction of Stipulations
115k78 Form and Language of Instrument

115k78(6) k. Breach of Contract of Sale
or Lease. Most Cited Cases
Provision of vendors' counteroffer, requiring pur?
chaser to make an additional deposit, substantially
complied with statutory requirements for liquidated
damages clause in agreement to sell real property,
though the clause did not refer to “liquidated dam-
ages”; the provision was signed by the parties at same
time they signed deposit receipt, and purchaser's real
estate agent had handwritten the provision into ven-

dors' counteroffer. West's Ann.Cal.Civ.Code §§ 1677,
1678.

[25] Appeal and Error 30 €5°1207(3)

30 Appeal and Error
30XVII Determination and Disposition of Cause
30XVII(F) Mandate and Proceedings in Lower
Court :
30k1207 Rendition and Entry of Judgment
or Order as Directed
30k1207(3) k. Allowance of Damages,
Interest, and Costs. Most Cited Cases
Vendors were not entitled to costs and attorney fees as
prevailing parties on the contract after appellate court

" reversed judgment for vendors, although prospective

purchaser had not separately appealed post-judgment
order awarding attorney fess; although appellate court
could not reverse order granting costs and fees, the
trial court could do so on remand. West's
Ann.Cal.C.C.P. § 904.1, subd. (a)(2).

[26] Appeal and Error 30 €420

30 Appeal and Error
30VII Transfer of Cause
3QVIL(D) Writ of Error, Citation, or Notice
30k416 Form and Requisites of Notice

30k420 k. Specification of Interlocutory
or Intermediate Judgments or Orders. Most Cited
Cases
Appellate court has no jurisdiction to review an award
of attorney fees made after entry of judgment, unless
the order is separately appealed.

[271 Appeal and Error 30 €420

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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30 Appeal and Error
30V Transfer of Cause
30VII{D) Writ of Error, Citation, or Notice
30k416 Form and Requisites of Notice

30k420 k. Specification of Interlocutory
‘or Intermediate Judgments or Orders. Most Cited
Cases
Where several judgments or orders occurring close in
time are separately appealable, each appealable order
must be expressly specified, in either single notice of
appeal or multiple notices of appeal, in order to be
reviewable on appeal.

[28] Appeal and Error 30 €1180(2)

30 Appeal and Error
30XV Determination and Disposition of Cause
30XVII(D) Reversal
30k1180 Effect of Reversal

30k1180{2) k. Effect on Dependent
Judgments or Proceedings, Most Cited Cases
Order awarding costs falls with a reversal of the
judgment on which it is based.

[29] Costs 102 €-232(1)

102 Costs
102I Nature, Grounds, and Extent of Right in
General

102k32 Prevailing or Successful Party in-

General

102k32(1) k. In General. Most Cited Cases
Successful party is never required to pay the costs
incurred by the unsuccessful party.

[30] Appeal and Error 30 €-21180(2)

30 Appeal and Error
30XVII Determination and Disposition of Cause
30XVII(D) Reversal
30k1180 Effect of Reversal

30k1180¢2) k. Effect on Dependent
Judgments or Proceedings. Most Cited Cases
Afterreversal of a judgment the matter of trial costs is
set at large.
*%901 *1274 Stephen V. McCue, for plaintiff and
appellant.

Ross, Dixon & Bell and James Dalessio, San Diego,

for defendants and respondents.

*1275 HALLER, 1.

In this breach of conitract action, plaintiff Barbara
Allen appeals a summary judgment in favor of de-
fendants Frank L. Smith and Jeri R. Schwartz Smith.
The court found the parties' agreement gave Allen an
option to purchase the Smiths' residential property,
and after declining to exercise the option she was not
entitled to a refund of any portion of her $100,000
deposit because it was a nonrefundable optien fee.
Allen persuasively contends the contract was actually
a purchase and sale agreement and the court's misin-
terpretation of it as an option and the $100,000 deposit
as consideration for an option requires reversal. We
also conclude the court should have granted Allen's
motion for summary adjudication on her breach of
contract cause of action. Accordingly, we reverse the
judgment and instruct the court to enter an order
granting Allen summary adjudication on that claim:

FACTUAL AND PROCEDURAL BACKGROUND

On March 10, 1999, Allen submitted an offer to pur-
chase the Smiths' Rancho Santa Fe home for
$1,775,000. The offer was on a standard form pub-
lished by the California Association of Realtors enti-
tled “Residential Purchase Agreement (and Receipt
for Deposit).” Under the offer, Allen was required to
deposit 3 percent of the purchase price into escrow,
consisting of an initial deposit of $20,000 and an ad-
ditional deposit of $33,250 after the removal of con-
tingencies related to an inspection of the property. The
offer contained the following liquidated damages
clause:

**902 “If Buyer fails to complete this purchase by
reason of any default of Buyer, Seller shall retain, as
liquidated damages for breach of confract, the de-
posit actually paid. However, if the Property is a
dwelling with no more than four units, one of which
Buyer intends to occupy, then the amount retained
shall be no more than 3% of the purchase price. Any
excess shall be returned to Buyer. Buyer and Seller
shall also sign a separate liquidated damages pro-
vision for any increased deposit....” (Italics added.)

The same day, the Smiths presented Allen with a
California Association of Realtors form entitled
“Counter Offer No.... 1.” Allen's real estate agent had

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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written the following on the form: “1.) ATl contin-
gencies to be removed 21 days from acceptance.
Buyer's increased deposit to be $80,000-total deposit
of $100,000 to be released to seller as a non refund-
able purchase option monies. [] 2.) Seller will pay up
to $5,000 ... for any and all repairs suggested by in-
spection.” (Italics added.) Allen accepted the coun-
teroffer ¥*1276 and she and the Smiths signed it and the
original offer. They also initialed the liquidated
damages clause and the page of the offer setting forth
the deposit amounts of $20,000 and $33,250. Escrow
was schieduled to close June 20, 1999,

Allen paid the initial deposit of $20,000 into escrow,
In late March 1999 she released all contingencies and
paid the additional $80,000 deposit into escrow. The
escrow company immediately released the $100,000
to the Smiths.

In late May 1999 Allen notified the Smiths she would
not complete the purchase. Allen conceded the Smiths
were entitled to retain her initial $20,000 as liquidated
damages, but demanded that they refund the $80,000
additional deposit on the ground the parties had not
signed a separate liquidated damages provision cov-
ering the in¢reased del%osn as required by statute. (See
Civ.Code, § 1678) The Smiths refused to give
Allen a refund 2

FNI. Statutory references are to the Civil
Code except when otherwise specified.

FN2. The Smiths were able to sell their home
to another buyer for $1,740,000.

Allen sued the Smiths for breach of contract, money
had and received, conversion, fraud and specific per-
formance. Allen alleged that by retaining the addi-
tional $80,000 deposit, the Smiths “sought to cir-
cumvent the policy of the law concerning liquidated
damages in residential sales contracts through a sham
mechanism in which [they] labeled the deposit monies
falsely as option monies.”

Allen moved for summary adjudication of her breach
of contract and money had and received causes of
action. The Smiths moved for summary judgment. Ina
telephonic ruling the court denied Allen's motion and
granted the Smiths' motion. The court determined
“[tThere is no ambiguity as to the meaning of an ‘op-
tion.” Accordingly, ... as a matter of law ... the provi-

sion in the counteroffer was not liquidated damages
and instead was a separate option agreement. There-
fore, the provision was not required to comply with
[statutory liquidated damages provisions].”

After a hearing, the court tock the matter under sub-
mission. The court then confirmed its telephonic rul-
ing and entered judgment for the Smiths. The court
later awarded the Smiths costs of suit and $25,000 in
attorney fees.

#1277 DISCUSSION

Standard of Review

A “party moving for éummary judgment bears the
burden of persnasion that there is no triable issue of
material fact and that he is entitled to judgment as a
matter of **903 law.” (Aguilar v. Atlantic Richfield
Co. (2001) 25 Cal.4th 826, 850, 107 Cal.Rptr.2d 841,
24 P.3d 493.) A defendant satisfies this burden by
showing “ ‘one or more elements of’ the ‘cause of
action’ ... ‘cannot be established,’ or that ‘there is a
complete defense’ ” to that cause of action. ({bid)}
“ ‘Once the defendant ... has met that burden, the
burden shifts to the plaintiff ... to show that a triable
issue of one or more material facts exists as fo that _
caise of action or a defense thereto.” ” (I at p. 849,
107 Cal.Rptr.2d 841, 24 P.3d 493.) But “if the show-
ing by the defendant does not support judgment in his
favor, the burden does not shift to the plaintiff and the
motion must be denied without regard to the plaintiff's
showing.” (Crouse v. Brobeck, Phleger & Harrison
(1998) 67 Cal.App.4th 1509, 1534, 80 Cal.Rptr.2d 94.)
In determining whether those burdens have been met,
we review the record de novo. (Rubenstein v. Ruben-
stein__ (2000) 81 CalAppAth 1131. 1143, 97

Cal.Rptr.2d 707.)

il
Purchase and Sale Agreement or Option?

F11[21[3] “A contract must be interpreted to give effect
to the mutual, expressed intention of the parties.
Where the parties have reduced their agreement to
writing, their mutual intention is to be determined,
whenever possible, from the language of the writing

© 2010 Thomsen Reuters. No Claim to Orig. US Gov. Works.
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alone.” (Ben-Zvi v. Edmar Co. (1995) 40 Cal.App.4th
468, 473, 47 Cal.Rptr.2d 12; §§ 1636, 1638, 1639.)
“Contract formation is governed by objective mani-
festations, not the subjective intent of any individual
involved. {Citations.] The test is ‘what the outward
manifestations of consent would lead a reasonable
person to believe.” [Citation.]” (Roth v, Malson (1998)
67 Cal.App.4th 552, 557. 79 Cal Rpir.2d 226.)

[4] Parol evidence may be admitted to construe am-
biguous contract terms (Winet v. Price (1992) 4
Cal.App.4th 1159, 1165, 6 Cal.Rptr.2d 554}, but here
the parties agree the contract is wnambiguous and
contains their entire agreement. Allen contends the
contract shows on its face that it is a purchase and sale
agreement with a liquidated damages clause, in con-
trast to *1278 an option to purchase for which
$100,000 was the nonrefundable consideration. She
asserts the use of the term “option” in the counteroffer
was ~ designed to circumvent statutory liquidated
damages provisions and a nonrefundable deposit of
$100,000 is an illegal penalty for breach of confract.

‘The measure of damages for the buyer's breach of an
agreement to purchase real property is “the amount
which would have been due to the seller under the
coniract over the value of the property to him or her,
consequential damages according to proof, and inter-
est.” (§ 3307.) In practice, however, the seller's dam-
- ages may be limited because he or she cannot recover
“ ‘loss of bargain’ damages if the property is worth
more than the sale price when the buyer breaches, or if
the value exceeds the sale price at or before the time of
the trial.” (1 Cal. Real Property Sales Transactions
(Cont.Ed.Bar 3d ed. 1998) The Purchase and Sale
Agreement, § 4,128, p. 381; Spurgeon v. Drumheller
{1985) 174 Cal.App.3d 659, 664, 220 Cal.Rpir. 195.)

{51f6] To avoid uncertainty and litigation if a default
occurs, the parties to a contract may use a liquidated
damages clause to determine the measure of damages
in advance. (See Hong v. Somerset Associates (1984)
161 Cal.App.3d 111, 114, 207 Cal.Rptr. 597.} A lig-
uidated damages clause is generally valid unless the
party challenging it shows it was unreasonable under
the circumstances existing at the time the parties en-
tered into the contract. (Ridgley v. Topa Thrifi & Loan
Assn. (1998) 17 Cal.4th 970, 977, 73 Cal.Rptr.2d 378,
953 P.2d 484: § 1671, subd. (b).) In the absence of a
reasonable relationship between the liquidated dam-
ages and the actual damages the parties could have

contemplated**904 for breach, “a contractual clause
purporting to predetermine damages ‘must be con-
strued as a penalty.’ [Citation.]” (Ridgley v. Topa
Thrift & Loan Assn., supra, 17 Cal4th at p. 977, 73
Cal.Rptr.2d 378, 953 P.2d 484.) “ ‘A contractual
provision imposing a “penalty” is ineffective, and the
wronged party can collect only the actual damages
sustained.” [Citations.]” (/bid.; § 3275.) -

[7] When the contract is for the purchase and sale of
residential property the buyer intends to occupy, lig-
vidated damages may not exceed the amount the buyer
actually paid as a deposit. A liquidated damages pro-
vision is presumed valid if the deposit does not exceed
3 percent of the purchase price, unless the buyer es-
tablishes that amount is unreasonable. If the deposit
exceeds 3 percent of the purchase price, the liquidated
damages provision is presumed *1279 invalid, unless
the party seeking to uphold the provision establishes
its reasonableness. (§ 1675, subds.(c) and (d}.) ms

FN3. When a purchase and sale agreement
contains a liquidated damages provision, the
seller may nonetheless elect to sue for spe-
cific performance. (I Witkin, Summary of
Cal. Law (9th ed. 1987) Contracts, § 535, p.
475; §§ 1680, 3387, 338%.)

[81[9]{10} In contrast to a bilateral purchase and sale

" agreement, an option is a unilateral contract “by which ~

the owner of property invests another with the exclu-
sive right o purchase it at a stipulated price within a
limited or reasonable time without imposing any ob-
ligation upon the party to whom it is given [citation]...,
[Aln option given for a comsideration may not be
terminated without the consent of the optionee during
the time specified therein.” (Prather v. Vasquez (1958)
162 Cal.App.2d 198, 204, 327 P.2d 963.) “An option
confract relating to the sale of land is ... not a sale of
the property but is a sale of the right to purchase.”
{Beran v. Harris (1949) 91 Cal. App.2d 562, 564, 205
P.2d 107; 1 Cal. Real Property Sales Transactions,
supra, Options, § 7.3, p. 586.)

[11] A consideration paid for a freely negotiated op-
tion does not constitute liquidated damages or a pen-
alty because the payment obligation does not arise on
a breach of confract by the optionee, but as an alter-
native to performance. (Blank v. Borden (1974} 11
Cal.3d 963, 969-971. 115 Cal.Rpir. 31, 524 P.2d 127.)
“Payment of the option price avoids any issue for the
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seller of whether retention of the deposit is enforce-
able as liquidated damages,” and thus “Im]any so-
phisticated sellers insist on structuring a sale agree-
ment as an option for that reason alone.” (1 Cal. Real
Property Sales Transactions, supra, Options, § 7.34, p.
603.)

[12][131[14] It is established that express terms such
as “option” and “liquidated damages” are not dispo-
sitive in the interpretation of a real estate confract.
(Welk v. Fainbarg (1967) 255 Cal.App.2d 269, 273,
63 Cal.Rptr. 127.) “Whether any particular document
is ... an ‘option’ or ‘an agreement of sale’ depends on
the nature and terms of the document and the obliga-
tion of the parties, regardless of how the parties may
label or identify the document. The test is whether ..,
there is a mutuality of obligation. If both parties are
obligated to perform, it is an agreement of sale; if only
one party (the optionor-offeror) is obligated to per-
form, it is merely an option.” (1 Miller & Starr, Cal.
Real Estate (3d ed. 2000) Specific Contracts, § 2:8, pp.
26-27, fu. omitted.) “When deciding whether a par-
ticular comtract is bilateral or unilateral, the courts
favor an interpretation that makes the contract bilat-
eral. A bilateral contract immediately and fully pro-
tects both parties by binding each to its terms on jts
execution.” (Id, Contracts, §1:2,p. 7.)

**005 [15][16][17] We conclude that the parties in-
- ‘tended toenter into a purchase and sale agreement and
not an option. The contract consists of a California
*1280 Association of Realtors standard form deposit
receipt and counteroffer. These forms ordinarily con-
stitute a binding and enforceable contract for the
purchase and sale of the described property. (Meyer v.
Benko (1976 55 Cal.App.3d 937, 944, 127 Cal.Rptr.
846; Mattei v. Hopper (1958) 51 Cal2d 119, 122, 330
P.2d 625; 1 Miller & Starr, supra, Specific Contracts,
§ 2.2, pp. 2-4.) A legitimate option ordinarily consists
of an agreement to grant an irrevocable right to pur-
chase for independent consideration, and a separate
purchase and sale agreement attached as an exhibit
thereto, (Toriai v. Lee (1969) 270 Cal.App.2d 854,
858, 76 CalRptr. 239; 1 Cal. Real Property Sales
Transactions, supra, Options, §§ 7.2, p. 586, 74, p.
587.)

Notably, the contract contains no provision giving
Allen the complete discretion te decide whether to
proceed with the purchase. Rather, there is mutuality
of obligation. The contract includes inspection con-

tingencies and required Allen to complete inspections
and remove all contingencies within 21 days of ac-
ceptance. The contract provides that on Allen's re-
moval of contingencies she “shall conclusively be
deemed to have ... [e]lected to proceed with the
transaction.” A chief advantage of a true option is that
it allows the optionee to inspect the property without
meeting contingency requirements. - “Because the
optionee has complete discretion to decide whether to
exercise an option and proceed with the purchase,
questions of good faith and satisfaction of conditions
do not arise.” (1 Cal. Real Property Sales Transactions,
supra, Options, § 7.27, p. 601.}

[18] Moreover, the Smiths concede that if inspection
contingencies were unsatisfied, Allen was entitled to a
return of her initial $20,000 deposit. Accordingly, the
deposit cannot be considered independent considera-
tion for an option. “In the usual purchase agreement, ...
the deposit is part of the consideration, so that when a
condition of the agreement fails, each party is entitled
to the return of what was deposited into escrow.” (Cal.,
Real Property Remedies Practice (Cont.Ed.Bar 1982)
§4.33, pp. 128-129, italics added.)

19][20][21]f22] Additionally, the contract does not
specify the period within which an option must be
exercised. An option “is a right acquired by confract to
accept or reject a present offer within a limited time in

- the future.” (Countv of Sam Diego v. Miller (1975} 13

Cal.3d 684, 688, 119 Cal.Rptr. 491, 532 P.2d 139,
second italics added.) “The length of time within
which an option may be exercised is.an essential term
to an option confract.” (1 Cal. Real Property Sales
Transactions, supra, Options, § 7.10, p. 591.) More-
over, an option contract may prescribe the method for
the exercise of the option. (Jenkins v. Tuneup Masters
{1987) 190 Cal.App.3d 1. 7. 235 Cal.Rptr. 214.)
%1281 The contract here does not prescribe a mode of -
acceptance. A reasonable option period and mode of
acceptance may be implied where none are specified

in the contract (Palo Alto Town & Country Village,
Inc. v. BBTC Company (1974) 11 Cal.3d 494, 499,

113 Cal.Rptr. 705, 521 P.2d 1097: Sanfa Ciara
Properties Co. v. RL.C. Inc. (1963) 217 Cal.App.2d
840. 854, 32 Cal.Rptr, 333). but the absence of these
terms in the contract here are additional indicia the
parties did not intend to create an option.

Further, the coniract contains a “[t]ime is of the es-
sence” clause, and “[sJuch considerations have noth-
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ing to do with options.” (duslen v. Johnson (1953118
Cal. App.2d 319, 322, 257 P.2d 664: Wiison v. Ward
(1957) 155 Cal.App.2d 390, 394, 317 P.2d 1018.)
Rather, on the lapse of the option period the “matter is
completely ended and the offer is withdrawn.” (dusien

v. Johnson, _supra, 118 Cal.App.2d at p. 322, 257 P.2d
664.)

**906 The Smiths claim that under rules of contract
interpretation, the counteroffer language “nonre-
fundable purchase option monies” prevails because it
is handwritten, (See Fidelity & Deposit Co. v. Charter
Qak Fire Ins. Co. (1998) 66 Cal.App.4th 1080, 1087,
78 Cal.Rptr.2d 429; § 1651 [terms in a preprinted form
that are repugnant to written terms must be disre-
garded].} However, Allen and the Smiths also initialed
the liquidated damages provisions of the contract, and
such damages would not be available if the agreement
were an option.

[23] At oral argument, the Smiths asserted the option
did not materialize until Allen released the contin-
gencies and paid the additional $80,000 deposit.
However, “[w]here a point is merely asserfed by
counsel without any ... authority for its proposition, it
is deemed to be without foundation and requires no
discussion.” (People v, Ham (1970) 7 Cal.App.3d 768,
783, 86 Cal.Rptr. 906, disapproved of on another
ground in People v. Comptor (1971) 6 Cal.3d 55, 60,

--fh. 3,98 Cal.Rptr. 217, 490 P.2d 537, People v. Sierra

(1995) 37 Cal.App.4th 1690, 1693, fn. 2, 44
Cal.Rptr.2d 575.) In any event, the Smiths' assertion
lacks merit. Allen could not have received an option
when she paid the additional $80,000 deposit, because
at the same time she released all contingencies and
became bound to proceed with the purchase.

Because the parties entered into a purchase and sale
agreement, and not an option, the Smiths were not
entitled to summary judgment.

a1
Amount of Liquidated Damages

The Smiths assert that even if the contract were in-
terpreted to be a purchase and sale agreement, they are
entitled to retain Allen's total *1282 $100,000 deposit
as reasonable liquidated damages. They cite section
16735, subdivision {d), which provides: “If the amount
actually paid pursnant to the liquidated damages pro-

vision exceeds 3 percent of the purchase price, the
provision is invalid unless the party seeking to uphold
the provision establishes that the amount actually paid
is reasonable as liquidated damages.” (Italics added.)

The Smiths did not meet their burden of persuasion.
Their separate statement does not include the rea-
sonableness of the $100,000 deposit as liquidated
damages as an undisputed issue. “[4 ]/ material facts
must be set forth in the separate statement. *... Both the
court and the opposing party are entitled to have all the
facts upon which the moving party bases its motion
plainly set forth in the separate statement.” [Cita-
tions.]” (United Community Church v. Garcin (1991)
231 Cal.App.3d 327. 337, 282 Cal.Rpir. 368: Code
Civ. Proc., § 437¢, subd. (b); Cal. Rules of Court. rule
342(d).) Further, the Smiths did not submit evidence
establishing as a matter of law that $100,000 is rea-
sonable as liquidated damages. Notably, there is no
evidence that amount bears a rational relationship to
the range of harm the Smiths may suffer on breach or
that the parties anticipated that proving of actual
damages may be onerous. (See Cal. Law Revision
Com. com., 3 West's Ann. Civ.Code (1985 ed,) foll. §

1671, p.497) -

In any event, as Allen points out, the liquidated
damages provision of the contract states “the amount
retained shall be no more than 3% of the purchase
price. Any cxcess shall be retumed to Buyer.” The
purchase price was $1,775,000, 3 percent of which is
$53,250.

Allen also contends the Smiths may retain-only her
initial $20,000 deposit, because the counteroffer in-
creasing the additional**907 deposit from $33,250 to -
$80,000 does not comply with section 1678, which
provides: “If more than one payment made by the
buyer is to constitute liquidated damages under
Section 1675, the amount of any payment after the -
first payment is valid as liquidated damages only if ..,
a separate lignidated damages provision satisfying the
requirements of Section 1677 is separately signed or
initialed by each party to the contract for each such
subsequent payment.” B

FIN4. Section 1677 provides: “A provision in
a confract to purchase and sell real property
liquidating the damages to the seller if the
buyer fails to complete the purchase of the
property is invalid unless: [{] (&) The provi-
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sion is separately signed or initialed by each
party to the contract; and {{] (b) If the pro-
vision is included in a printed contract, it is
set out either in at least 10 point bold type or
in contrasting red print in at least eight-point
bold type.”

{241 It is true that the counteroffer does not refer to the
increased deposit of $80,000 as “liquidated damages.”
However, we conclude it substantially *1283 com-
plies with sections 1677 and 1678, in that it was signed
by the parties, and at the same time they signed the
deposit receipt. Moreover, Allen's real estate agent
wrote the language in the counteroffer, (See Guthman
v. Moss (1984) 150 Cal.App.3d 501, 512, 198
Cal.Rptr. 54 [substantial compliance with section
1677 when liquidated damages clause not initialed but
appeared on same page as parties' signatures and party
objecting to the clause drafted it as amendment to
escrow instructions).) Sections 1677 and 1678 are
intended to “make it more likely that the parties will
appreciate the consequences” of entering into a lig-
uidated damages provision. (Cal. Law Revision Com.
com., 3 West's Ann, Civ.Code (1985 ed.) foll. § 1677,
pp. 537-538.) When read together, the deposit receipt
and counteroffer show the parties' awareness that the
increased deposit was subject to the liquidated dam-
ages clause. The total deposit amount is valid, of
course, only to the extent it does not exceed 3 percent
- of the purchase price,

Allen's contention that the Smiths are entitled to retain
only her initial $20,000 deposit is further belied by the
provision of the deposit receipt providing for total
liquidated damages of $53,250. Allen does not assert
that the provision violates section 1677 or 1678, or
that $53,250 is an unreasonable amount of liquidated
damages. (See § 1675, subd. {c) [liquidated damages
of 3 percent of purchase price presumed valid unless
buyer proves otherwise].) Notwithstanding any ar-
guable infirmity in the counteroffer, the parties plainly
intended that the Smiths would be entitled to at least 3
percent of the purchase price as liquidated damages.

We agree with Allen that the court should have
granted her motion for summary adjudication on her
breach of contract action, in that the parties entered
into a purchase and sale agreement and not an option,
and the Smiths breached the agreement by not re-
funding the amount of her deposit exceeding $53,250,
3 percent of the purchase price. We conclude that

Allen is entitled to a refund of $46,750 from the
Smiths. ™2

ENS3. In response to our questioning at oral
argument, the Smiths' counsel stated that if
we interpreted the contract as a purchase and
sale agreement, they were only entitled to
retain Allen's initial $20,000 deposit as lig-
uidated damages. We do not deem this a
concession as counsel was merely trying to
remain consistent with his argument the
agreement was an option that arose on Al-
len's payment of the additional $80,000 de-
posit.

Given our holding, we need not determine
whether Allen could also have recovered
against the Smiths on a money had and
received theory.

**908 IV
Attorney Fees Award

[25] After entry of judgment, the court awarded the
Smiths costs and $25,000 in attorney fees as the pre-
vailing parties on the contract. (Code Civ.Proc., §
1717.) The *1284 Smiths suggest that notwithstanding
a reversal of the judgment,-they remain entitled to
attorney fees because a post-judgment order awarding
attorney fees is separately appealable (Code Civ.Proc.
§ 904.1, subd. (a)(2)) and Allen did not appeal the -
order.

[26]f27] An appellate court has no jurisdiction to
review an award of attorney fees made after entry of
the judgment, unless the order is separately appealed.
( DeZeraga v. Meggs (2000} 83 Cal.App.4th 28. 43,
99 Cal.Rptr.2d 366.) “ ‘[Wihere several judgments
and/or orders occurring close in time are separately
appealable ..., each appealable judgment and order
must be expressly specified-in either a single notice of
appeal or multiple notices of appeal-in order to be
reviewable on appeal.’ [Citation.]” (Ibid.; Fish v.
Guevara (1993) 12 Cal App.4th 142, 147-148, 15

Cal.Rptr.2d 329.) .

[28][29][30] However, this does not mean that an
award of attorney fees to the party prevailing stands
after reversal of the judgment, “An order awarding
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costs falls with a reversal of the judgment on which it
is based.” ( Merced County Taxpavers' Assn. v.
Cardella (1990) 218 Cal App.3d 396. 402, 267
Cal.Rptr. 62; Purdy v. Johnson (1929) 100 Cal. App.
416,421, 280 P. 181.) “[Tlhe successful party is never
required to pay the costs incurred by the unsuccessfil
party.” (Ibid.) After reversal of a judgment “the matter
of trial costs [is] set at large.” (/d_at p. 420, 280 P.
181.) Although we cannot reverse the order granting
costs and fees, the trial court should do so on remand.

DISPOSITION

The judgment is reversed. The matter is remanded to
the trial court for its entry of an order granting: Allen
summary adjudication on the breach of contract action
and awarding her damages of $46,750. Allen is
awarded costs on appeal.

WE CONCUR: BENKE, Acting P.J., McDONALD
I

Cal.App. 4 Dist.,2002,

Allen v. Smith

94 Cal. App.4th 1270, 114 CalRptr.2d 898, 02 Cal,
Daily Op. Serv. 34, 2002 Daily Journal D.A.R. 43

END OF DOCUMENT
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CHARRY AUSLEN, Appellant,
V.
FLWOOD CHRIS JOHNSON et al., Respondenits,
Civ. No. 8268.

District Court of Appeal, Third District, California.
‘ June 3, 1953,

HEADNOTES

1a, 1b) Vendor and Purchaser §
51--Options--Evidence, '

A determination that an option to purchase realty
expired before the optionee purported to accept the
optionor's offer is sustained by evidence that the
purported acceptance was made more than 30 days
after expiration of the last extension, that the last ex-
tension was for a reasonable time and that the con-
siderations paid for prior extensions, none of which
exceeded 30 days, approximated one-half of that paid
for the final extension, thus justifying an implied
finding that 30 days was a reasonable time,

{2) Vendor and Purchaser § 32--Options--Definition,
An option is a unilateral agreement under which the
- optionor offers to sell the subject property at a speci-
fied price or on specified terms and agrees, in view of
payment received, that he will hold the offer open for
the time fixed.
See Cal.Jur., Vendor and Purchaser, § 35; Am.Jur., §
27,
3) Vendor and
44--Options--Termination.
On expiration of the time named in an option, the
optionor's offer is considered withdrawn and the
matter is completely ended. )

Purchaser §

(4) Specific Performance § 60--Options.

If an optionor's offer is accepted on the terms and in
the time specified, a bilateral contract arises which
may become the subject of a suit to compel specific
performance if performance by either party is there-
after refused,

(5) Trial § 361--Findings--Construction,
A finding will be construed in support of the judgment
if that may reasonably be done.
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(® Vendor . and
44--Options--Termination.

Pursuant to Civ. Code, § 1587, on expiration of a
reasonable time without communication of acceptance
of an option specifying no time or a reasonable time,
the option expires without notification to the optionee.

Purchaser §

D Specific Performance §
141(4)--Evidence--Adequacy of Consideration.
Testimony that the price specified in an option to
purchase realty is less than one-half its value would
sustain a conclusion that the price was not adequate,
fair or reasonable

(8) Vendor and Purchaser § 41--Options--Rights and
Duties of Parties. '

Until an optionee exercises his option to purchase land,
the optioner need not, in the absence of an agreement
to the contrary, perform any duty he may have to
furnish good title. -

SUMMARY

APPEAL from a judgment of the Supefior Court of El

"‘Dorado County. Thomas Maul, Judge. Affirmed.

Actlon for specific performance of contract to convey
realty. Judgment for defendants affirmed.

COUNSEL
Milham & Baer and Russell F. Milham for Appellant.

Lewis & Lewis and Clifford R. Lewis for Respon-
dents.

VANDYKE, P. .

This is an action for specific performance of an al-
leged contract to convey real property. One Armstrong,
the assignor of appellant Auslen, had for several years
been engaged in business with Elwood Chris Johnson,
hereinafter called respondent, in the subdivision and
sale of real property near Lake Tahoe. On October 1,

: 1949, their association was terminated and respondent
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agreed with Armstrong that with regard to certain real '

property which respondent still owned he would give
to Armstrong what was called “a right of first refusal,”
On August 1, 1950, respondent wrote Armstrong,
saying he had received an offer for some of the real
property involved in his agreement with Armstrong
and as a result of a discussion which thereafter oc-
curred respondent gave to Armstrong a written option
for 30 days to purchase certain described property. (1a)
He received $250 in consideration of this option. The
30 days elapsed and on December 14, 1950, Arm-
strong paid Johnson an additional sum of $300 and
obtained a written “extension” of the original option
agreement for a period stated as lasting until a pre-
liminary title report which Armstrong had already
ordered should be completed by a title company. On
December 19th a third sum of $200 was given to
Johnson by Armstrong. The preliminary title report
was received by Armstrong December 22, 1950, but
he did not then exercise his optior. However, on De-
cember 30th Armstrong paid a further sum of $200 to
respondent who then orally agreed with Armstrong to
“extend” the option to February 1, 1951. On January
26th Armstrong paid respondent a further sum of $100,
Concerning this last sum respondent testified that he
gave no extension on the option beyond the date of
February 1st and *321 Armstrong testified that the
option was for that consideration extended for a rea-
sonable peried of time. On March 15th following
- Armstrong advised respondent he would be unable to
exercise the option and offered to release respondent
from the agreement giving him a “right of first re-
fusal” for the sum of $10,000. On April 2, 1951,
. Armstrong assigned his rights under the option
agreement to appellant and appellant deposited with
the title company who had made the preliminary re-
" port a sum more than sufficient to meet the purchase
price named in the option agreement. Appellant de-
manded conveyance and upon its being refused
brought this action. There is conflict in the testimony
concerning the foregoing, but under the settled rule we
must disregard it.

The trial court found that the option had been extended
to February 1st, as above recited, and that during that
period and on January 26th for the sum of $100 the
time was further extended for a period of 30 days; that
it expired on February 26th, prior {o the date of the
assignment from Armstrong to appellant and that the
option had not been exercised during its life, While the
complaint did not contain an allegation that the con-
sideration was adequate, fair and reasonable, leave
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was given appellant during the trial to amend his
complaint in that regard and testimony was received
upon the issue, The amendment was not filed, but in
that connection the court found that the consideration
was neither fair, reasonable nor adequate. The court
concluded from all the findings that appellant should
take nothing and, accordingly, gave judgment in favor
of respondent, from which judgment appellant ap-
peals.

Although appellant has made a number of specific
contentions in his briefs they really add up to a con-
tention that the evidence is insufficient to support the
trial court's findings. Additionally, appellant claims
that there were errors committed in the rulings upon
testimony, which errors were prejudicial to him.

The contention that the evidence is insufficient cannot
be sustained. It is undisputed that the original written
document executed between Armstrong and respon-
dent was nothing more than an option to purchase the
subject property at a specified price and within a
specified time. The nature of such an option is too well
settled to require much discussion. (2) It is a unilateral
agreement. The optionor offers to sell the subject
property at a specified price or upon specified *322
terms and agrees, in view of the payment received,
that he will hold the offer open for the fixed time. (3)
Upon the lapse of that time the matter is completely
ended and the offer is withdrawn. (4) If the offer be
accepted upon the terms and in the time specified, then
a bilateral contract arises which may become the
subject of a suit to compel specific performance, if
performance by either party thereafter be refused. It is
futile to discuss, as appellant does discuss, the ques-
tion as to whether or not the written option contained
anything indicating that time was of the essence
thereof. Such considerations have nothing to do with
options. Concerning the option given Armstrong by
respondent it is not contended other than that the first
attempted acceptance occurred not earlier than April 4,
1951. It was incumbent upon appellant to prove that
the option under which he claims was alive at the time
of his attempt to exercise it. (1b) There was ample
evidence, which has been hereinbefore stated, from
which the court could conclude that the option had
been extended from time to time up to Febrary 1st,
and that on January 26th, for a consideration received,
it was forther extended for a reasonable time. The
court found this reasonable time to be 30 days, This
finding is supported by the history of the transactions
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conceming time and the extensions thereof that pre-
ceded the extension of January 26th. The first period
of time was fixed at 30 days for a consideration of
$250. The sums thereafter paid were comparable. No
extension thereafter exceeded 30 days, although the
one which depended upon the fumishing of a title
report might have. In fact, however, it did not. The
definite extension thereafter was within that time and
hence the court, from the way in which the parties had
dealt with the matter, was justified in finding that the
last extension, for a reasonable time, did not exceed 30
days. (5) The finding made by the court was not ex-
pressed in terms of reasonable time, but it is apparent
from the record that such was the meaning of the
finding, and the finding will, of course, be construed
in support of the judgment if that may reasonably be
done. ( City_of Napa v. Naveoni. 56 Cal.App.2d 289
[ 132 P.2d 566}.) No attempt to accept was made until
more than 30 days after the expiration of the last ex-
tension as determined by the trial court's findings. The
ultimate finding of the trial court that the option ex-
pired before acceptance is well supported.

(6) Appellant says that since the last extension was for
a reasonable time it was incumbent upon the optionor
to notify *323 the optionee of the expiration of that
time. The contention is unsound for “A proposal is
revoked: ... 2, By the lapse of the time prescribed in
such proposal for its acceptance, or if no time is so
- prescribed, the lapse of a reasonable time- without
communication of the acceptance; ....”" {Civ. Code, §
1587.)

Since the foregoing disposes of the appeal it is un-
necessary to discuss at any length the finding of the
court that the price was inadequate since this issue
does not properly arise unti! and unless the unilateral
option contract ripens through acceptance into a bi-
Iateral coniract of purchase and sale. (7} It may be said,
however, that there was testimony that the option price
was less than half the value of the land. Such evidence
would sustain the conclusion that the price was not
adequate, fair or reasonable,

(8) A good deal is said in appellant's brief, based upon
a claim that the option placed upon respondent the
duty of furnishing a good title and other obligations
which he had never been in a position to perform,
However, these obligations would not become due for
performance until and unless the offer was accepted.
The parties clearly must have realized this. Notwith-
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standing there was something said in the option con-
cerning such matters, yet the parties dealt in terms of
definite limits of time for acceptance of the proposal
of respondent to sell. We find nothing further in the
briefs that requires extended discussion.

The judgment appealed from is affirmed.
Peek, 1., and Schottky, I, concurred. *324

Cal App.3.Dist.
Auslen v, Johnson
118 Cal.App.2d 319,257 P.2d 664

END OF DOCUMENT
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PEDWARD BOURDIEU, Plaintiff and Appellant,
V. .
R..C. BAKER et al., Respondents; MARIE
BOURDIEU, Intervener and Appellant.
Civ. No. 1377.

District Court of Appeal, Fourth District, California.
April 12, 1935,

HEADNOTES

(1) Quieting  Title--Contracts--Vendor  and
Vendee--Options--Offer and Acceptance.
In this action to quiet title to real property, where
defendants claimed under an agreement which speci-
fied the purchase price of the properiy and provided
that a certain amount should be paid in thirty days and
the balance within six months, and that if said amount
were not paid in thirty days the contract should be of
no effect and the $10 paid to plaintiff should be re-
tained as liquidated damages, the agreement consti-
tuted only an option to purchase and was in effect an
offer to sell which would become a binding contract
when the offer was accepted by payment or tender of
the money within the time limit, but until so accepted
_it was not an agreement which could be specifically
enforced.
Instrument for purchase of land as contract or option,
note, 87 A. L. R. 563. See, also, 25 Cal. Jur, 506; 27
R. C. L. 334 (8 Perm. Supp., p. 5964).
2) Quieting Title—-Offer and Accep-
tance--Counter-offer.
The acceptance of such an offer must be unconditional
and must be in accordance with the terms of the offer,
and an acceptance based upon terms varying from
those offered constitutes a rejection of the offer,

3 Quieting Ti-
tle--Contracts--Escrow--Evidence--Tender--Notice.

In said action, where the agreement called for an un-
conditional payment to plaintiff within thirty days and
did not provide for an escrow, and there was no evi-
dence that plaintiff could not be found or that any
effort was made to find him or make him any tender or
offer of performance other than by placing the money
in escrow in a bank, even if notice thereof was given to
plaintiff within the time, it did not constifute a tender
or offer of performance; and there was no extin-
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guishment of the obligation under section 1500 of the
Civil Code .where not only was there no obligation
unti] one was created by an acceptance of the offer and
a sufficient tender, but no money was ever deposited
in the bank in the name of plaintiff nor was he ever
notified that such a thing had been done.

@ Quieting Title--Tender--Deposit in
Bank--Counter-offer.

In said action, where the only deposit made in the bank
was held in.escrow under instructions not to deliver
the money until it had ordered a preliminary report on
the title and ascertained the amount due as interest on
the mortgage, and then not until after it had received a
deed, which the agreement provided was to be fur-
nished four months later, and the bank was also to
deduct from the payment one-half of the escrow fees,
which plaintiff had not agreed to pay, there being no
provision for any escrow, the escrow instructions
entirely changed the terms of the contract, and the
evidence failed to show any tender or sufficient offer
to perform.

(8 Quieting Title--Options--Offer and Accep-
tance--Notice.

In said action, the burden rested upon defendants, if
they desired to exercise the option, to pay the money
to plaintiff, as provided therein, or make an uncondi-
tional tender in the manner provided by law; and there
was no acceptance where the only thing received by
plaintiff which indicated that any attempt was being
made to comply with the agreement was a letter stat-
ing that the money had been deposited in escrow at the
bank, which, at best, could only inform plaintiff that
the money had been placed in escrow upon some
unauthorized and uncommunicated conditions; and
although he was notified by the bank of the deposit of
the money, no obligation rested upon him to go to that
bank or to make a demand for the money, even if he
had been notified that such a demand might be hon-
ored,

(6) Quieting Title--Tender--Offer of Perform-
ance--Waiver.

In said action, the burden was upon defendants to
make a sufficient tender or offer of performance and to
make this within the time named; and where the only
attempt at performance was a deposit of money with a
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bank as agent of the depositors, to be paid to plaintiff
only on unauthorized conditions, which attempt did
not comply with the terms of the option agreement and
was not a sufficient tender or offer of performance,
and no tender was made and. no sufficient offer of
‘performance was brought to the attention of plaintiff,
his failure to object to the improper conditions did not
constitute a waiver of all objections thereto,

(@ Quieting Title--Waiver--Offer and  Accep-
tance--Counter-offer,

There can be no waiver as to a right that has been lost;
and in said action, although plaintiff suggested a
change in the terms and allowed defendants to en-
deavor to secure his wife's signature to a deed after the
expiration of the time of payment, he did not thereby
recognize the continued existence of the contract and
waive his right to the unconditional payment of the
money within the time named where the contract was
at an end when the money was not paid or a sufficient
tender made within the time specified and the evi-
dence indicated nothing more than further but un-
completed negotiations in an effort to make a different
contract.

SUMMARY -

APPEALS from a judgment of the Superior Court of
~ Fresno County. C. E. Beaumont, Judge. Reversed with
“directions. B ’

The facts are stated in the opinion of the court.
COUNSEL

William H. Metson and J. W. Coleberd for Plaintiff
and Appellant. '

A. H. Ricketts and David E. Peckinpah for Intervener
and Appellant.

Everts, Ewing, Wild & Everts, L. N. Barber and Fred
Eugene Butler for Respondents.

Bamard, P. J.

The plaintiff brought this action to quiet title to ap-
proximately 820 acres of land in Fresno County, The
defendants set up a claim to the land under an option to
purchase the same, which reads as follows:
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“Coalinga, Califomia,
“Qctober first, A. D. 1928,

“Received of Hans R. Sumpf the sum of ten dollars, as
part payment for the following described real property
situate County of Fresno, State of California (de-
scription). *153 The entire price to be paid for said
above described real property is $25,000.-(twenty-five
thousand dollars), and to be paid as follows:

“$3000.-on or before thirty days from date hereof, the
balance to be paid on or before six months from date
hereof, or purchaser to assume mortgage of $22,000.-
and clear other property also included in said mort-

gage,

“Title to be perfect; good and sufficient deed to the
executed and delivered by the said Ed Bourdien to
Hans R. Sumpf or his assigns on or before the first day
of March, A. D. 1929, together with an abstract
showing a merchantable title,

“Provided, however, that the payment of $3,000.- is
paid at said date, but if not paid on or before the said
first day of November A, D. 1928, then this contract to
be of no effect and in that event the said $10.-to be
retained by Ed. Bourdieu as liquidated damages.

“Time is of the essence of this contract.
“Ed. Bourdieu,

“Hans R. Sumpf.

“Witnessed by

“Sophie M., Sumpf.”

1t is alleged that this agreement had been assigned by
Sumpf to a partnership composed of the four indi-
vidual defendants. It is further alleged that on or about
October 29, 1928, the defendants caused the sum of
$3,000 to be placed with the Coalinga branch of the
Security-First National Bank of Los Angeles with
instructions to deliver the same to Ed Bourdieu upon
demand. Another allegation is that the defendants had
performed all acts necessary to be performed in ac-
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cordance with the terms and conditions of the contract
referred to and “still stand ready, able and willing to
perform any further and additional terms thereof”, The
wife of the plaintiff filed a complaint in intervention
based upon the fact that the real property in question
was the community property of herself and the plain-
tiff and that she had not consented to the execution of
the option agreement.

While the court found in faver of the defendants it
found that the land was community property and that
the plaintiff had acquired titfle to an undivided
two-thirds interest therein after July, 1917, As a con-
clusion of law, *154 it was found that the agreement in
question was binding with respect to an undivided
one-third interest in said land but that the same was
not binding with respect to an undivided two-thirds
interest. Judgment was entered quieting title in the
plaintiff, as such community property, with respect to
an undivided two-thirds interest in the land and or-
dering the plaintiff to convey to the defendants an
undivided one-third interest therein upon the payment
to him of the sum of $1,000 and upon the payment to
the party helding a mortgage on the land of the sum of
$7,333.33. From the judgment in favor of the defen-
dants both the plaintiff and the intervener have ap-
pealed,

The main point urged in support of the appeal is that
- the evidence is insufficient to support a portion of the
findings wherein the court found “that within the time
provided by the said agreement the said R. C. Baker, 1.
Zwang, Adolph Kreyenhagen and Hans R. Sumpf
tendered and offered to pay to the plaintiff the sums
specified in said agreement to be paid on account of
the purchase price therein provided, and have truly
kept and performed all the covenants and conditions of
the said agreement on their part to be kept and per-
formed; that plaintiff refused said tender and offer of
payment, has at all times refused, and does now refuse

said tender and offer”. While the respondents concede -

that the sum of $3,000 was not paid to the plaintiff
within the time named in the option agreement and
that the same has never been paid to him, it is their
contention that they made a timely offer of perform-
ance “in substantial conformity with the provisions of
the contract”.

The evidence relied upon to show an offer of per-
formance in substantial conformity to the option
agreement is as follows: On October 29, 1928, the

Page 3

defendant Sumpf wrote a letter to the plaintiff reading
as follows:

“October 29, 1928.

“Mr. Ed Bourdieu
“Coalinga, California
“Dear Sir:

“Please be advised that in pursuance of that certain
Contract of Purchase dated October 1st, 1928, cover-
ing your Poloadero Ranch, consisting of approxi-
mately 820 acres of land; there has been, this day,
placed in escrow at the *155 Coalinga Branch Los
Angeles First National Trust & Savings Bank, the sum
of three thousand dollars ($3000.00).

“I suggest that you see me as early as possible in order
that we may complete arrangements for closing the
transaction. .

“Yours very truly,
“Hans R. Sumpf.

“P. S, I am leaving this afternoon for Los Angeles, but
will return to Coalinga, and can see you Saturday,
November 3rd, and if it is convenient for you I suggest
that you see me on that day so we may close the entire
transaction.”

This letter was received by the plaintiff on November
1, 1928, On October 29, 1928, the manager of the
bank in Coalinga received from Sumpf and two of the
other defendants, the following instructions:

“We hand you herewith:

“(a) Three thousand dollars ($3000.00).

“(b) Copy of Contract, Receipt and Option, between
Ed. Bourdien and Hans R. Sumpf dated October 1st,
1928,

“(c) Copy of assignment of Option between Hans R.

Sumpf and Sophie M. Sumpf, and K. C. Baker, J.
Zwang, and Adolph Kreyenhagen, a copartnership.
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“You are hereby instructed:

“First. To order preliminary report on the title of the

property described as follows: (description).

“Second. To ascertain from the Bank of South San
Francisco, the amount due said bank as interest on any
mortgage or mortgages existing against the above
described property, up to the first day of November,
1928,

“Third. When you have in your possession a good and
sufficient deed conveying the above described prop-
erty from Ed. Bourdieu and Mary Bourdieu, husband
and wife, to R. C. Baker, J. Zwang, and Adolph
Kreyenhagen, and Hans R. Sumpf, a copartnership,
and the preliminary report above, which are first to be
approved by us, then and in that event you are to de-
liver to Ed. Bourdieu or order any amount out of said
three thousand dollars ($3000.00) which may remain,
after payment of interest due to November 1st, 1928,
on a mortgage or mortgages which we understand now
exists against said property, and now held by the Bank
of South San Francisco, and any taxes or other lien
which may be against the said property, the prelimi-
nary report *156 of title and also one-half of your fees
in connection with this escrow,

“Fourth. The copy of Contract, receipt, and Option
and Assignment of Option handed you herewith are
for your information only and uwpon fulfillment of
instructions under paragraph Third above, vou are to
deliver these two documents to Hans R. Sumpf.

“Fifth. Upon satisfactory proof to you that the above
requirements as to the payment of the balance of
twenty-two thousand dollars (as per the Option
Agreement) or the assumption or clearing of said
mortgage have been satisfactorily complied with, then

and in that event you are to deliver said deed to Hans R.

Sumpf, et al.
“Yours very iruly,
“Hans R, Sumpf,

. “A. Kreyenhagen,

“J. Zwang.”
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This manager testified that after receiving these in-
structions he wrote to the plaintiff as follows:

“This is to notify you that there has been deposited in
this office the sum of $3000.00 for payment to you on
the contract which you signed with Hans R. Sumpf
and Sophie M. Sumpf, on the first day of October,
1928. The said contract covering (description of the

property).

- “Will you kindly call at your earliest convenience and

greatly oblige.”

He testified that this ietter was mailed on October 29,
1928, but does not say who mailed it, and the plaintiff
denied that he ever received it. Another letter is in
evidence, reading as follows:

“We hand you herewith three thousand dollars
(83,000.00), also copy of contract dated October Ist,
1928, and entered into between Ed, Bourdieu and
Hans R. Sumpf,

“Said three thousand dollars ($3,000.00) is the pay-
ment due on or before November lst, 1928, and you
are therefore instructed to tum said amount over to Ed
Bourdien, or order, upon demand.

“Yours very truly,
“Hans R. Sumpf.”

This was handed to the manager of the bank on Oc-
tober 29, 1928, but whether before or after he had
written the letter to the plaintiff, above set forth, does
not appear. In any *157 event, nothing in relation to its
contents was ever communicated to the plaintiff.

There is evidence that the defendants deposited $3,000
in their own account in this bank on October 29, 1928,
On October 30, 1928, the bank issued a cashier's check
for $3,000 payable to the plaintiff but kept this check
in the escrow in the bank. On November 3, 1928,
Sumpf met the plaintiff on the street and asked him if
he had received his letter. The plaintiff replied that he
had received the letter, and said: “It is not in accor- .
dance with our agreement, Mr. Sumpf. You agreed to
give me $3000 in cash if you took my place-if you
bought my place, I mean, and you failed to do so, so |
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call the option void.”

Some time in November or December of that year the
plaintiff told the defendants that his wife would not
sign a deed. At the suggestion of the defendants, some
time later, some of the parties went to see Mrs.
Bourdieu at San Jose and endeavored to get her to sign
a deed, which she refused to do. There is evidence that
at the conversation when the plaintiff told the defen-
dants that his wife would not sign a deed he asked
them whether he could retain twenty acres of the land
which surrounded his sheep camp and the defendants
told him that if he would place this deed in escrow, in
accordance with the escrow instructions, they would
give him a deed for that twenty acres. On January 4,
1929, the defendants executed and delivered to the
bank a note for $22,000, in which the date of the note
and the time of payment were left blank, whereupon
the manager of the bank wrote to the plaintiff advising
him that $22,000 had been deposited in that office for
payment to him in connection with the contract of
October 1, 1928. On April 4, 1929, the defendants
were allowed by the bank to indorse the cashier's
check which had been placed in the escrow in the bank
and to withdraw the $3,000 represented thereby, at
which time the defendants substituted and left with the
bank a note for that amount without date and in which
the time of payment was left blank. The manager of
the bank testified that the bank has ever since held this

-note under the escrow instructions relative to the. .

Bourdieu property and at all times has been ready to
turn over the money upon presentation of the deed by
the plaintiff. *158

(1) It is conceded by both parties, as it must be, that the
agreement here in question constituted only an option
to purchase the land referred to therein. ( Johnson v.
Clark, 174 Cal. 582 [163 Pac. 1004].) In effect, it was
an offer to sell the land which would become a binding
contract when the offer was accepted by the payment
or tender of the money on or before November 1, 1928,
in accordance with the time limit contained therein.
Until so accepted it was not an agreement which could
be specifically enforced. (California Land Security Co.

v. Ritchie, 40 Cal. App. 246 [180 Pac, 625].) (2) Under

well-settled principles, the acceptance of such an offer
must be unconditional, must be in accordance with the
terms of the offer, and an acceptance based upon terms
varying from those offered constitutes a rejection of
the offer. { Lambert v. Gerner, 142 Cal. 399 [ 76 Pac,
63]; Four Qif Co. v. United Qil Producers, 145 Cal.

Page 5

623 {79 Pac. 366, 68 .. R. A. 226]; Civ. Code, sec.
1585.)

(3) No money was paid to the plaintiff within the time
limnit prescribed by the contract and the only question
remaining is whether a tender or offer of payment was
made within the time which was a sufficient compli-
ance with the agreement, which was unconditional or
which the plaintiff was bound to accept.

Section 1489 of the Civil Code provides where an
offer of performance may be made in the event the
persen to whom the offer is to be made cannot be
found with reasonable diligence. There is no evidence
in the record before us that the plaintiff could not be
found, that any effort whatever was made to find him
or to make to him any tender or offer of performance
other than by placing the money in escrow in this bank.
The agreement made no provision for any such escrow
and even if notice thereof was given to the plaintiff
within the time it did not constitute a tender or an offer
of performance. Section 1500 of the Civil Code pro-
vides that an obligation for the payment of money may
be extinguished by due offer of payment if the amount
is immediately deposited in the name of the creditor in
some bank and notice thereof is given to the creditor.
Not only was there no obligation here until one was
created by an acceptance of the offer and a sufficient
tender, but no money was deposited in the bank in the
name of the plaintiff nor was he ever notified that such
a thing had been done. The *159 only money depos-
ited in this bank was in the name of the defendants and
while a cashier's check was issued the next day, it was
placed in escrow in the bank and the plaintiff was
never even notified that it had been issued.

(4) While the agreement called for the unconditional
payment to the plaintiff of $3,000 on or before No-
vember 1, 1928, the only deposit which was made in
the bank even after the cashier's check was issued was
held in escrow and the bank was instructed not to
deliver any of the money to the plaintiff until it had
ordered a preliminary report on the title and ascer-
tained the amount due as interest on the mortgage on
the property, and then not until after it had received a
deed conveying the property and the defendants had
approved the preliminary report on the title. Even at
that time the bank was not to turn over the full sum of
$3,000 but was to deduct not only the amount of any
interest and outstanding liens but also the cost of the
preliminary report on the title and one-half of the
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bank's fees in connection with the escrow. The last
item, at least, the plaintiff had never agreed to pay.
While the agreement provided that the plaintiff was to
receive § 3,000 not later than November 1, 1928, and
that he was to have until March 1, 1929, to furnish a
deed and title, the terms under which the bank held the
money required him to furnish a deed before he re-
ceived such part of the $3,000 as might remain after
the payments named. These instructions entirely
changed the terms of the contract and the evidence
entirely fails to show any tender or sufficient offer to
perform.

{5) A further consideration is that even these changed
terms were not communicated to the plaintiff within
the time allowed. On the last day on which the per-
formance could be made the plaintiff received a letter
from one of the defendants, the one with whom he had
made the agreement, advising him that $3,000 had
been placed in escrow at the bank and suggesting that
he see this defendant as early as possible in order that
they might complete arrangements for closing the
transaction, but advising him that he could not do this
until November 3d. So far as is shown by the evidence,
this was the only thing received by the plaintiff which
even indicated that any attempt was being made to
comply with the agreement. This was far from a tender
*160 or offer of performance and, at best, could only
inform the plaintiff that the amount which was to be
--.unconditionally paid- on that date had been placed in
escrow in the bank. The only possible effect of this
was to advise the plaintiff that the money had been

placed there upon some condition when no condition .

was authorized by the agreement. In effect, the plain-
tiff was thus told by the only party interested, so far as
he knew, that the money had been deposited upon
some condition the nature of which was not disclosed,
that it would not 'be paid to him before November 3d,
~ and not then unless something else was done. If it be
assumed that the letter which the manager of the bank
says was mailed on October 29th was also received by
the plaintiff, it could not be presumed that it was re-
ceived before November 1st, the date on which the
plaintiff received the letter from Sumpf, since the only
testimony is that both letters were mailed at Coalinga
on the same day. If this letter from the bank was re-
ceived by the plaintiff, and no matter when it was
received, it merely advised him that the sum of $3,000
had been deposited in the bank for payment to him on
the contract and asked him to call at his earliest con-
venience. It did not purport to advise him that the
money had been deposited to his account or that the
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money would be paid to him if he did call. It adds
nothing to the letter he did receive from the defendant
Sumpf and the plaintiff would be fully justified, if he
considered the letter at all, in considering it as a con-
firmation of Sumpf's statement that the money had
been placed in the bank in escrow. The letter handed to
the bank by Sumpf on October 29, 1928, stating that
$3,000 was inclosed therewith together with a copy of
the contract, that the same was the payment due on the
contract on or before November 1, 1928, and that the
bank was instructed to turn said amount over to the
plaintiff upon demand, was never called to the plain-
tiff's attention and if it be considered as changing
instructions to the bank, which was acting as the agent
of the defendants, it certainly had no effect in so far as
making the money available to the plaintiff is con-
cerned and, regardless of any instructions to the de-
fendants' agent, no tender or offer of performance is
shown to have been made to the plaintiff, The bank
was unknown to the plaintiff, so far as this transaction
is concerned, and no obligation rested *161 upon him
to go to that bank or to make a demand for the money
even if he had been notified that such a demand might
be honored. The burden rested upon the defendants, if
they desired to exercise-the option, to pay the money
to the plaintiff, or to make an unconditional tender in
the manner provided by law.

(6) The respondents seek to bring this case within the
rule laid down in Kofped v. Gordon, 122 Cal. 314 [54
Pac. 1115], in which it was held that the provisions of
section 1501 of the Civil Code are broad enough to
include within their scope not only the thing offered
but also the conditions upon which the offer of per-
formance is made to depend and that if it is accom-
panied by improper conditions, which the creditor is
not bound to perform, and no objection is made
thereto by the creditor, all objections to the improper
conditions are waived. This case has no application
here. The burden was upon the defendants to make a
sufficient tender or offer of performance and to make
this to the plaintiff within the time named. The one
attempt at performance of this obligation did not con-
stitute a tender or offer of performance but the money
was placed in escrow with a third party upon condi-
tions which the defendants had no right to make, and
the plaintiff was not even informed what the condi-
tions were or given any opportunity to object to the
sarme.

The deposit of this money with the bank as agent of
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the depositors, to be paid to the plaintiff only on un-
authorized conditions, did not comply with the terms
of the option agreement and is not a sufficient tender
or offer of performance. { Segno v. Segno, 175 Cal.
743 [167 Pac. 285rsqb;; Righetti v. Righetti 5 Cal.
App. 249 [ 90 Pac. 501.) No tender was made, no
sufficient offer of performance was brought to the
attention of the plaintiff, and we think the evidence
entirely fails to sustain that portion of the findings
which is here attacked.

() It is further urged that the plaintiff, by suggesting a
change in the terms and in allowing the defendants to
endeavor to secure his wife's signature to a deed some
time during November or December, recognized the
continued existence of the contract and waived his
right to an unconditional payment of the $3,000 within
the time named. There can be no waiver as to a right
that has been lost. *162 ( San Bernardino I Co. v.
Merrill, 108 Cal. 490 [ 41 Pac. 487]; Bottle Mining &
Milling Co. v. Kern, 9 Cal. App. 527 [ 99 Pac. 994].)
The contract was at an end when the money was not
paid or a sufficient tender made on or before No-
vember 1st. The evidence indicates nothing other than
further negotiations in an effort to make a different
contract, which were never completed.

Under the view we take of the main issue presented,
the other points raised by both appellants require no
consideration. - -

~ The finding essential thereto being unsupported by the
evidence, that portion of the judgment which is in
favor of the defendants is reversed with instructions to
the trial court to make findings is accordance with the
view herein expressed and to enter a judgment in favor
of the plaintiff.

Marks, J., and Jennings, J., concurred.

A petition for a rehearing of this cause was denied by
the District Court of Appeal on May 11, 1935, and an
application by respondents to have the cause heard in

the Supreme Court, after judgment in the District

Court of Appeal, was denied by the Supreme Court on
June 10, 1935.

‘Cal.App.4.Dist.
Bourdieu v. Baker
6 Cal.App.2d 150, 44 P.2d 587

END OF DOCUMENT
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CGEORGE E. CALLISCH, Respondent,
V.
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Civ. No. 7400.

District Court of Appeal, Third District, California.
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HEADNOTES

(1) Vendor and Purchaser § 46--Options--Exercise or
Acceptance.

The act or acts which constitute an acceptance of an
offer tendered in an option agreement for the sale of
real property are determined by the terms of the con-
tract itself, and where the acceptance or the “election”
or.the “exercise” of the option is by the terms of the
confract to be made in a particular manner, it must be
strictly so made in order to constitute a valid accep-
tance,

See 25 Cal.Jur. 522; 55 Am.Jur. 506.

(2) Vendor and Purchaser § 46--Options--Exercise or
Acceptance.

Where an option agreement for the sale of real-prop-
erty required the optionor to “hold” the property until
a designated date and the optionee to pay a designated
sum upon the “exercise” of the option, a letter in
which the optionee informed the optionor that he had
“glected to go through with and complete their deal,”
without tender of the sum mentioned in the agreement,
did not constitute strict compliance with and therefore
was not due exercise of the option by the optionee.

(3) Vendor and Purchaser § 46--Options--Exercise or
Acceptance.

One may contract to sell property which he does not
own, and while at the time of an option contract or the
contact of sale he may be unable to furnish a good title,
such infirmity does not necessarily mean that when
the time for performance has arrived he still would not
be able fo furnish a good title, nor excuse the optionee
from the performance of acts or payment necessary in
order to exercise his right of purchase under the pur-
chase, Where the optionee is required to exercise the
option within a designated time, a provision giving the
optionor additional time after the “election to exer-
cise” the option within which to perfect title does not
excuse the optionee from making the payment re-
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quired of him at the time of exercising the option.
SUMMARY

APPEAL from a judgment of the Superior Court of
Siskiyou County. James M. Allen, Judge. Affirmed.

Action for declaratory relief and to quiet title. Judg-
ment for plaintiff affirmed.

COUNSEL

Floyd Merrill for Appellant.

Roy A. Weaver for Respondent. *428
PEEK, 1.

The present controversy arises out of a written option
agreement for the sale of certain real property by
plaintiff to defendant. The pertinent portions of the
agreement provide as follows:

*“Witnesseth: That for and in consideration of the sum
of Two Hundred Fifty Dollars {$250.00) to him in
hand paid, the receipt whereof is hereby acknowl-
edged, the party of the first part hereby agrees to hold
until the 18th day of January, A.D. 1946 (time being of
the essence of this option) subject exclusively to the
order of the party of the second part the fellowing
described real property to-wit: '

{Describing it)

“Or to transfer and convey said property to the party of
the second part by grant deed free from all encum-
brances not hereinafter set forth at any time within the
above prescribed time to the said party of the second
part at and for the price of Nineteen Thousand Five

" Hundred Dollars ($19,500.00) lawful money of the

United States, payable on the following terms:

“a. Six Thousand Dollars ($6,000.00) upon the exer-
cise of this option by the party of the second part.
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“If the party of the second part of this cption shall duly
elect to exercise this option, then, and in that event, the
amount paid as consideration for this option shall be
credited upon the said purchase price; but if the party
of the second part of this option shall fail duly to ex-
ercise this option within the time prescribed therefor,
then, and in that event, the amount paid as considera-
tion for this option shall be retained by the said party
of the first part in full satisfaction for the aforesaid
time.

“The party of the first part shall have ninety (90) days
after the election to exercise this option by the party of
the second part within which to perfect title.” [Italics
ours.]

On Jannary 16, 1946, plaintiff received a letter from
defendant, optionee, dated January 14, 1946, which
reads in part as follows:

“The purpose of this letter is to give you formal notice
that I intend and I have elected to go through with and
complete our pending deal on the Camp Lowe prop-
erty. ... I shall expect you to let me know when you
have your title to both the real and personal property
perfected, so that I may have the title examined before
the completion of the deal.” *429

In response to this letter plaintiff wrote to defendant
on January 17, 1946:

“In reply to your letter of January 14th, this is to ad-
vise you that T will live up to my obligations under the
option and that it will be necessary for you to do
likewise.

“This letter is written to forestall any possible im-
pression of waiver of any of my rights by reason of
anything contained in your letter of January, 14th.”

- The defendant, however, made no tender of the above
mentioned sum of $6,000 on or prior to January 18,
1946. Plaintiff thereafter instituted an action for de-
claratory relief and to quiet title fo the property in
question. The defendant answered and by way of
cross-complaint sought specific performance of the
alleged confract of sale.

The trial court found in favor of plaintiff and
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cross-defendant that the option terminated by reason
of the failure of the defendant and cross-complainant
to pay the $6,000 to plaintiff on or before Januvary 18,
1946, and entered judgment quieting title in the
plaintiff, From this judgment the defendant has ap-
pealed.

The primary issue on this appeal is whether or not the
defendant's act of writing and mailing the above letter
to the plaintiff was a sufficient acceptance of the offer
according to the terms of the option contract so as to
create an executory contract for the sale of the prop-

erty.

Appellant in his argument attempts to distinguish the
terms “election to exercise” and “exercise” as used in
said contract. It is defendant's contention that his letter
dated Januvary 14th to plaintiff was his “election to
exercise” his right under the agreement; and having so
informed plaintiff that he had elected to exercise the
right given him under the agreement to buy the prop-
erty, it then became incumbent upon plaintiff to clear
the title thereto during the 90-day period therein
agreed upon to enable plaintiff to transfer the same to
defendant by a good and sufficient deed free and clear
of any cloud upon the title, and that not until such time
did it become necessary for defendant to “exercise”
the option by paying the $6,000 to plaintiff and ac-
cepting the deed.

However, from our examination of the contract it does
not appear that the use of the terms “exercise” and
“election to exercise” can be distinguished. Rather it
would appear that such terms are used interchangeably
therein and with the same intent and meaning. Par-
ticularly does this conclusion *430 appear to be cor-
rect by reason of the fact that in the paragraph previ-
ously quoted these two terms are used with reference
to the same act.

(1) The act or acts which constitute an acceptance of
an offer tendered in an option agreement are deter-
mined by the terms of the contract itself, and where, as
here, the acceptance or the “election™ or the “exercise”
of the aption is by the terms of the contract to be made
in a particular manner, it must be strictly so made in
order to constitute a valid acceptance. { Flickinger v,
Heck 187 Cal. 111, 113~ 114 [ 200 P. 1045].)

(2) If, as contended by appellant, he could “elect to
exercise” the option on or before January 18th, by
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merely giving notice of his so doing, but need not
“exercise” the option until some future indefinite time,
then the clause by which plaintiff agreed to “hold until
the 18th day of January, A.D. ... subject exclusively to
the order of” the appellant, becomes meaningless,
since by merely giving notice of his “election” to
exercise the option, or his intention to accept as that
phrase is interpreted by him, the appellant might ex-
tend the obligation of the plaintiff to hold the property
beyond January 18th, at which later time appellant
might “exercise” the option. On the other hand, if it
were intended, and we conclude it was, that the option
would have to ripen into a binding contract of sale and
purchase prior to the expiration of the period ending
January 18th, then, obviously the appellant would
have to “exercise™ his right within that time., And,
concurrent with that exercise is the obligation to pay
the sum of $6,000. In Bowrdieu v. Baker, 6 Cal.App.2d
150 [ 44 P.2d 587], under facts and circumstances not
wholly unlike those presented herein, it was held that
the burden was upon the optionee to show strict
compliance with the terms of the option agree-
ment-including payment or tender of the amount
specified within the time stated. It necessarily follows
from the rule as stated that the letter of January 14th,
- wherein appellant merely informed plaintiff he had
“glected to go through with and complete” their deal,
without the tender of the $6,000, did not constitute
strict compliance with and therefore was not due ex-
ercise of the option by appellant.

(3) The second contention of appellant is that since
plaintiff was unable to give a deed to the property free
and clear of any cloud upon the title on January 18th,

defendant was *431 not obligated to tender the $6,000

in order to exercise his option to purchase.

In amplification of such contention defendant argnes
that the payment of the $6,000 and the execution of the
note and trust deed by him were conditions concurrent
with the delivery of the deed by plaintiff and therefore
it was not necessary for him to make the actual tender
of the $6,000 on January 18th, at which time plaintiff
was unable to give a clear title.

It is well settled that one may contract to sell property
which he does not own ( Hanson v. Fox. 155 Cal. 106
[99 P. 489, 132 Am.St.Rep. 72. 20 [.R.AN.S. 338];
Brimmer v. Salisbury,_167 Cal, 522 [140 P, 30]). and
while at the time of execution of the option contract or
the contract of sale he may be unable to furnish a good
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title, such infirmity does not necessarily mean that
when the time for performance has arrived he still
would not be able to furnish a good title, nor excuse
the optionee from the performance of acts or payment
necessary in order to exercise his right of purchase
under the option. ( Seeburg v. Ei Rovale Corp., 54
Cal.App.2d 1 [ 128 P.2d 362].) The 90-day period
given to the plaintiff in which to perfect his title in-
dicates that delivery of the deed was not a condition
concurrent with the defendant's acceptance of the offer
and the formation of the sale contract. The trial court
correctly concluded that the option terminated on
January 18, 1946.

The judgment is affirmed.
Thompsen, J., concurred.

Cal. App.3.Dist.
Callisch v, Farmham
83 Cal.App.2d 427, 188 P.2d 775

END OF DOCUMENT
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C
District Court of Appeal, Second District, Division 3,

California.
COMMERCIAL CASUALTY INS. CO. et al.
V.
INDUSTRIAL ACCIDENT COMMISSION et al.
Civ. 19242,

March 25, 1953.
Rehearing Denied April 14, 1953,
Hearing Denied May 21, 1953.

Proceeding by corporations and their insurer to review
award of Industrial Accident Commission to com-
pensation claimant. The District Court of Appeal,
Wood, J, held that evidence sustained finding that
contract by which claimant, a resident of Oklahoma,
was employed, was a California contract, vesting
jurisdiction in Commission to make award.

Award affirmed.
West Headnotes
[1] Workers' Compensation 413 €&1424

413 Workers' Compensation
413XVI Proceedings to Secure Compensation
413XVI(N) Weight and Sufficiency of Evi-

413XVI(N)! In General
413k1424 k. Place of coniract or injury

and what law governs. Most Cited Cases

In' compensation proceeding, evidence sustained
finding that coniract of employment between Cali-
fornia corporation, employed by contractor to engage
workmen to work for contractor in Saudi Arabia, and
" claimant, who at the time was a resident of Oklahoma,
was entered into in California, vesting California
Industrial Accident Commission with jurisdiction to
make award. West's Ann.Labor Code, § 5305.

dence

12] Workers' Compensation 413 €1182

413 Workers' Compensation ‘
413XV] Proceedings to Secure Compensation
413XVI(A) In General
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413k1176 Jurisdiction of Boards and
Commissions o
413k1182 k. By consent or conduct of

parties. Most Cited Cases
Provision in employment agreement between Cali-
fornia corporation, employed by contractor to engage
workmen to work for contractor in Saudi Arabia, and
claimant, a resident of Oklahoma, to effect that Cali-
fornia compensation laws should be applicable if
claimant sustained injury was insufficient to give
California Industrial Accident Commission jurisdic-
tion but such provision could be considered in deter-
mining whether partics intended that the contract
should be one entered into in California. West's

Ann.Labor Code, § 5305.

[3] Contracts 95 €22(1)

95 Contracts
951 Requisites and Validity
951(B) Parties, Proposals, and Acceptance

95k22 Acceptance of Offer and Communi-

cation Thereof
95k22(1) k. In general. Most_Cited

Cases
To effectuate contract, it was not necessary that ac-

- ceptance of offer be written upon same document

upon which offer was made, but offer and acceptance
was sufficient where document upon which offer was
accepted was in printed form identical with document
upon which offer was made.

[4] Contracts 95 €22(3)

95 Contracts
951 Requisites and Validity ‘
951(B) Parties, Proposals, and Acceptance

95k22 Acceptance of Offer and Communi-

cation Thereof
95k22(3) k. Necessity of communicat-

ing acceptance. Most Cited Cases
In order to constitute a contract, acceptance of an offer
must be communicated to the offeror. West's
Ann.Civ.Code, §§ 1582, 1583,

[5] Labor and Employment 231H €-34(2)
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231H Labor and Employment
231HI In General
231Hk31 Contracts
231Hk34 Formation; Requisites and Valid-
ity :

Cited Cases
(Formerly 255k3(1) Master and Servant)

Where applicant for employment, a resident of
Oklahoma, sent his application to California corpora-
tion, and corporation subsequently directed applicant
by telegram to pick up airplane tickets, depart for New
York, and see its representative there who would have
corporation's acceptance, filing of telegram in Cali-
fornia was in effect a communication of acceptance of
applicant's offer, as was presentation in New York, by
corporation's agent, of corporation's written accep-
tance. Civ.Code, §§ 1582, 1583.

231Hk34(2) k. Particular cases. Most

[6] Workers' Compensation 413 €51544.6(5)

413 Workers' Compensation
413XV] Proceedings to Secure Compensation
413XVI(N) Weight and Sufficiency of Evi-
dence
413XVI(N)Y7 Accident or Injury and Con-
sequences Thereof
413k1544.1 Aggravation of Previously
Impaired Condition
o 413k1544.6 Aggravation of Particular
Condition or Disease
413k1544.6(5) k. Heart and car-
diovascular conditions. Most Cited Cases
(Formerly 413k1547)
In compensation proceeding, evidence sustained
finding that claimant sustained injury arising out of
and occurring in course of his employment in Saudi
Arabia, consisting of aggravation of a pre-existing
coronary artery disease as a result of arduous living
conditions. '
**954 *902 Tipton, Weingand & Tipton, Los Angeles,
for petitioners.

**955 Edmund J. Thomas, Jr., and T. Groezinger, San

Francisco, for respondent Industrial Accident Com- -

mission.
PARKER WOOD, Justice.

Petition to review an award of the Industrial Accident
Commission. Bechtel International Corporation, a
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corporation, whose main office is in San Francisco,
California, had entered into a written agreement with
International Bechtel, Inc., a corporation, fo engage
persons in the United States to work for International
Bechtel in Saudi Arabia. The corporation first above

"~ mentioned will be referred to as Bechtel, and the other

one will be referred to as International. It was stipu-
lated at the hearing before the referee that the appli-
cant, Josph R. Crawford, was employed by one or both
of said corporations and that both corporations were
insured by the Commercial Casualty Insurance
Company. The insurance company and said two cor-
porations are petitioners herein.

Petitioners contend that the Industrial Accident
Commission did not have jurisdiction to make the
award. Their argument is that applicant has not been a
resident of California and that the contract of em-
ployment was not made in California. Section 5305 of
the Labor Codes provides that the Industrial Accident
Commission ‘has jurisdiction over all controversies
arising out of injuries suffered without the territorial
limits of this State in those cases where the injured
employee is a resident of this State at the time of the
injury and the contract of hire was made in this State.’
The provision in said section requiring that the em-
ployee be a resident of this state has.been held to be
unconstitutional. Quong Ham Wah Co. v. Industrial
Accident Comm., 184 Cal. 26, 38, 192 P. 1021,
1026-1027, 12 A.L R. 1190:; Commercial Casualty Ins.
Co. v. Industrial Accident Comm., 110 Cal. App.2d 83,
89, 242 P.2d 13, 17. The question remaining, with
respect to jurisdiction, is whether the contract was
made in California. ’1

On November 7, 1947, the applicant, Mr. Crawford,
who then resided in Oklahoma, wrote to the office of
Bechtel at Houston, Texas, stating: ‘I am retuning
application which I have completed for your consid-
eration, * * * May I state my reason for requesting
Foreign Service. * * ¥ He enclosed *903 in that letter
an application for employment which consisted of
four pages of a filled-in, completed, and signed printed
form of application at the top of which were the words:
‘Employment Application Bechtel International
Corporation.” A question on said form was, ‘Are you
available for Foreign Service?’ His answer thereto
was ‘Yes,” The application also contained a detailed
statement of his employment record from 1923 to the
date of the application, November 7, 1947.
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On December 16, 1947, Bechtel, in San Francisco,
wrote a letter to Mr. Crawford stating: “Your applica-
tion for assignment as a Clerk on one of our foreign
projects has been forwarded to this Department. Since
you are being considered for possible assignment we
wish to determine whether or not you will be available
at such time as a requisition for your classification
may be received from the jobsite. Will you therefore
kindly fill in the questions appearing below and return
this letter at your earliest convenience. Upon receipt of
confirmation regarding your availability, we will
initiate our verification procedure. * * ** The *ques-
tions' referred to, as appearing below, were: ‘I am
available for future assignment’ and ‘I have certified
proof of citizenship in my possession.” On December
26, 1947, Mr. Crawford wrote the word ‘Yes' as an
answer to each of those questions and affixed his
signature thereto, and mailed the document to Bechtel
at San Francisco.

On January 6, 1948, Bechtel, from San Francisco, sent
a telegram to Mr. Crawford in Oklahoma, as follows:
‘Please advise collect wire within 24 hours if you are
eligible and available possible assignment as section
supervisor time and payroll at $500 month no over-
time plus board, lodging, medical care. * * * Also
advise if birth certificate or proof of citizenship in
your possession.’ '

- **056-On January 8, 1948, Mr. Crawford, from
Oklahoma, sent a telegram to Bechtel at San Francisco,
as follows: ‘Eligible and available for assignment.
Birth certificate in my possession.’

On January 9, 1948, Mr. Crawford, in Oklahoma,
received a telegram sent by Bechtel from Houston
asking him to telephone to Bechtel at Houston. He
telephoned as requested and was informed by Bechtel
that all processing documents had been sent from the
Houston office of Bechtel to Mr. Crawford in Okla-
homa. Thereafter and before January 16th, *904
Bechtel, at Houston, mailed to Mr. Crawford in
Oklahoma a document entitled ‘General Instructions
for Processing.” Sixteen other documents were en-
closed with those insfructions. The instructions stated
in part, at the beginning thereof: “We acknowledge
receipt of notice of your availability and intent to
prepare yourself to go forward to Sandi Arabia as Sec
Supv Time & Payroll at $500.00 per month plus extras.
We are enclosing documents which must be com-
pleted, dated, and signed. * * ** At the end of those
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instructions it was stated: ‘No definite departure time
will be given until all papers have been received by the
Sar Francisco office.’

One of the documents enclosed with the instructions
was a printed blank form (Exhibit H. herein) entitled
‘Bechtel International Corporation Memorandum of
Agreement.” On January 17, 1948, Mr, Crawford, in
Oklahoma, signed the memorandum of agreement and
mailed it to Bechtel at San Francisco, Also on said
date, he filled in the blanks on several of the other
documents which were enclosed with the instructions,
and he signed, and mailed those documentste Bechtel
at San Francisco. Those additional documents per-
tained to his travel expenses, his fingerprints, his un-
derstanding that he would live in temporary quarters at
the jobsite, and his possession of an Okiahoma license
to drive a motor vehicle.

About February 2, 1948, he signed and mailed to
Bechtel at San Francisco a form, furnished by Bechtel,
wherein he directed that certain of his earnings be sent
to a bank in Oklahoma.

On February 17, 1948, he signed and mailed to
Bechtel at San Francisco a printed form entitled
‘Baggage Statement.’

On February 20, 1948, Bechtel at San Francisco tele-
graphed him at Oklahoma as follows: ‘You scheduled
embark New York February 27. You scheduled depart
Tulsa via American Airlines Flight No. 6 at 5:40 pm
February 24 arriving New York at 1:25. Ticket paid
for this end. Please pickup at Tulsa AAL Office
Soonest. Necessary you wire collect when ticket ob-
tained. Upon arrival New York contact Harry Heap. *
* * He will have passport, processing documents and
foreign transportation, * * *’

On February 21, 1948, Mr. Crawford, from Oklahoma,
telegraphed Bechtel at San Francisco: ‘Flight reser-
vation ticket picked up today Depart 24th.”

On February 24th, he left by airplane from Oklahoma
and *905 arrived in New York City on February 25th.
On the date of his armrival there, he contacted Mr.
Coughlin, a representative in New York of Bechtel,
and then signed a document entitled ‘Applicant's
Acknowledgment.’ At the top of the front page of that
document there were the words ‘Bechtel International

. Corporation Personnel Department * * * San Fran-
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cisco 5, California.” The document contained several
specifications regarding his understanding as to the
terms and conditions of his employment. He also
signed a document entitled ‘Check Sheet on Papers
Accompanying Employee,” which listed several
documents he was required to have while traveling
and which he was to deliver to the manager at the
jobsite. Also on said February 25th, in New York City,
he signed a ‘Memorandum of Agreement,’ which was
identical with the ‘Memorandum of Agreement’ (Ex-
hibit H.), which he had signed on January 17th in
Oklahoma and mailed to Bechtel at San Francisco.
This document states:

‘To: Bechtel International Corporation, * * * San
Francisco 11, California**957 You have entered into
a written agreement with International Bechtel, Inc.,
which latter Company is hereinafter referred to as the
‘Contractor,” to engage persons in the United States of
America who will render service for the Contractor on
. construction or other work in Saudi Arabia, * * * ]
understand that in signing below [ am offering to enter
into an Employment Agreement with the Contractor to
perform services in Saudi Arabia * * * in accordance
with the terms and conditions set forth in the attached
form of Employment Agreement. * * * I understand
that upon this Memorandum of Agreement being
signed by me and in writing accepted by you at San
Francisco, California, it shall become a binding State

ce - of California, United States of -America Agreement

and that the Workmen's Compensation Insurance
provisions of the California Labor Code shall consti-
tute the exclusive remedy for any injury * * * that I
may sustain while this Memorandum of Agreement is
in force and effect, * * * This Agreement shall not
become effective until it is accepted by you and salary
shall not commence until the date inserted in said
acceptance. :

Signature of Applicant.’

The last paragraph of that memorandum, which is
immediately below the line for signature of the ap-
plicant, is as follows:

“The services of the applicant whose signature appears
*806 above are hereby accepted pursuant to the terms
and conditions above set forth and it is agreed that the
salary shall commence on the 27st day of February,
1948; it is further agreed that subsistence Per Diem
shall commence on the 24th day of February, 1948;
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Dated February 25th, 1948

At San Francisco, California.

BECHTEL INTERNATIONAL CORPORATION
By

George M. Wood

Read and Accepted:

Signature of Employee.'

The three dates appearing in said last paragraph, the
word ‘San Francisco,” and the signature ‘George M.
Wood,” had been placed thereon by said Wood at San
Francisco. While in New York City, on February 25th,
Crawford affixed his signature in the two blank spaces,
provided for his signature, on said memorandum of
agreement.

Mr, Crawford left New York by airplane on February
25th and arrived in Saudi Arabia on February 29th. On
said last mentioned date he signed the ‘Employment
Agreement’ which was attached to said ‘Memoran-
dum of Agreement.” At that time, the controller for
International Bechtel also signed the ‘Employment

" Agreement.’

11{21[31{41[5] The commission found that the con-
tract of employment was entered into in California.
The evidence supports that finding. Crawford, while
in Oklahoma, signed the Memorandum of Agreement,
which was an offer by him to accept employment, and
sent it and his employment application to Bechiel at
San Francisco. Bechtel acknowledged receipt of those
documents. Later, Bechtel asked him by telegram ifhe
was available for assignment and if he had a birth
certificate. He replied by telegram in the affirmative,
Later, Bechtel, in Houston, sent the *General Instruc-
tions for Processing,” and many other documents
regarding processing, to him. One of the instructions
was that no definite departure time would be given
until all papers had been received by the San Fran-
cisco office. Bechtel in San Francisco telegraphed him
regarding schedule and transportation for the trip, and
told him in that telegram to contact a certain person in
New York *907 who would have ‘processing docu-
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ments.” One of those documents was the ‘“Memoran-
dum of Agreement,’ which had been signed by
Bechtel in San Francisco. That particular agreement
was not the one which Crawford had signed in Okla-
homa and sent to Bechtel at San Francisco, but in
printed form it was identical with the one he had
signed and sent. Crawford, in New York in the pres-
ence of a representative of Bechtel, signed that par-
ticular agreement. The agreement **958 states that it
was understood that upon its being signed by Craw-
ford and in writing accepted by Bechtel at San Fran-
cisco it would become 4 binding California agreement.
The agreement shows that it was signed by Bechtel at
San Francisco. It also states: ‘The services of the ap-
plicant * * * are hereby accepted. * * ** Of course, the
parties could not confer jurisdiction upon the Indus-
irial Accident Commission by their agreement. The
provision in the agreement to the effect that the
Workmen's Compensation laws of California should
be applicable if Crawford sustained an injury did not
give the commission jurisdiction. That provision,
however, may be considered in determining whether
the parties intended that the contract should be one
entered into in California. It was not necessary that the
acceptance of Crawford's offer be written upon the
same document upon which he made the offer. See
Twining v. Thompson, 68 Cal. App.2d 104, 110, 156
P.2d 29. The document upon which the offer was
accepted was in printed form identical with the

-._document upon which the offer was. made. An offer

and acceptance under such circumstances may con-
stitute a contract. See Twining v, Thompson, supra, 68
Cal.App.2d at page 110, 156 P.2d at pages 32, 33. It
does not appear that Bechicl's acceptance in San
Francisco was conditional upon Crawford's signing
again in New York. The signature of Crawford, af-
fixed in New York under the words ‘Read and Ac-
cepted,” did not mean that he was then accepting an
offer by Bechtel to employ him. His offer to become
employed by Bechtel had been accepted theretofore in
San Francisco. His additional signature under the
words ‘Read and Accepted’ pertain to his approval of
the dates fixed by Bechtel for commencement of sal-
ary and subsistence payments. In order to constitute a
contract, the acceptance of an offer must be commu-
nicated to the offeror. ‘If a proposal prescribes any
conditions concerning the communication of its ac-
ceptance, the proposer is not bound unless they are
conformed to; but in other cases any reasonable and
usual mode may be adopted.” Civ.Code, sec. 1582,
Crawford's offer *908 did not prescribe any condition
concerning the communication of its acceptance.

Page 5

‘Consent is deemed to be fully communicated be-
tween the parties as soon as the party accepting a
proposal has put his acceptance in the course of
transmission to the proposer, in conformity to the last
section.” Civ.Code, sec. 1583. In the present case, after
Crawford had sent to Bechtel at San Francisco his
offer, his application for employment, his previous
employment record, his list of references, reports of
medical examinations, and various other documents
relative to the proposed employment, Bechtel directed
him by telegram to pick up airplane tickets, depart for
New York, and see its representative there who would
have the ‘processing documents' (which included its
acceptance). When the telegram was filed in the tele-
graph office in San Francisco it constituted in effect a
communication of acceptance of Crawford's offer.
Also the presentation in New York, by Bechtel's agent,
of Bechtel's written acceptance was a communication
of the acceptance. Those methods of communicating
acceptance, adopted by Bechtel, were reasonable and
usual modes of communication. The case of
Commercial Casualty Ins. Co. v. Industrial Accident
Comm., supra, 110 Cal.App.2d 83, 242 P.2d 13, is
similar to the present case. Bechtel also was the em-
ployer therein and the employee was a resident of
Georgia, who sustained a disability while performing
services in Arabia. The ‘Memorandum of Agreement’
therein was the same printed form as the one involved
here. The factual situation therein, with reference to
jurisdiction, is practically the same as that involved
here. A difference is that in that case communication
of acceptance was by letter mailed from San Francisco
to the applicant in Georgia. That difference, however,
is not significant. It was said therein, 110 Cal.App.2d
at page 88. 242 P.2d at pace 17. ‘The offer and the
terms were definite and certain. They were accepted
by International's duly authorized agent and the con-
tract then was complete. On its return to Atlanta Porter
signed ‘Read and Accepted’-*Signature of Employee.”
This fact does not change the situation **959 as the
employer's acceptance at San Francisco was not con-
ditional on Porter's again signing. This signature
merely confined Porter's understanding of the date
fixed for the commencement of his salary, even

_ though it was contemplated that the formal Employ-

ment Agreement was to be later executed in Arabia.'
The discussions therein relative to the question of
jurisdiction are applicable here. The commission had
jurisdiction to make the award herein.

Petitioners also contend that the commission's find-
ing*909 that the injury was compensable is not sup-
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ported by the evidence. The finding was that Mr,
Crawford ‘sustained injury arising out of and occur-
ring in the course of his employment consisting of
aggravation of a pre-existing coronary artery disease
as a result of arduous living conditions during the
period February 29, 1948 to and including June 5,
19497 Petitioners argue that the heart condition oc-
curred irrespective of, and unrelated to, the simple
non-arduous duties of his clerical job. The referee's
repoit states: ‘From this record it would appear that
although applicant did not have the exertion in his
work that we usually connect with the bringing on of
an anginal syndrome, that the other working condi-
tions including the heat, inferior food which in tum
caused bloody diarrhea, were sufficient to aggravate
the existent heart condition.’

[6] It was in October, 1948, after applicant had been in
Arabia about 8§ months, that he, for the first time,
noticed anything wrong with his physical condition.
He could not eat. He had gas on his stomach and a
form of dysentery. He was confined to his living
quarters about 5 days. About 2 months later, he had a
similar attack which lasted about 3 days; he had a
more severe attack in May, 1949, which lasted about 3
weeks, On June 7, 1949, he left Arabia and returned to
Oklahoma. While he was in Arabia, the temperature in
the shade was as follows: in May, 110 to 118 degrees;
in October, 105 to 110 degrees; in December, about 34
degrees. During a few days in September and March,
when it rained, the atmospheric condition was very
humid. Most of their food was sent from the United
States. Sometimes the shipments were delayed about 6
weeks on account of the Palestine war. Sometimes
when the food arrived, some of it was discarded be-
cause it had deteriorated. Sometimes rats chewed the
quarters of beef which were kept in underground
compartments. Ferrets were brought in to kill the rats.
The company cautioned the employees to not eat
outside the mess halls. It is not disputed that applicant
had arteriosclerosis before he was employed by peti-
tioners. Dr, Goen of Tulsa, Oklahoma, who examined
applicant in July, 1949, reported that his diagnosis of
applicant's condition ‘is angina pectoris due to coro-
nary artery sclerosis.” He also reported that ‘It is
highly inadvisable for you to attempt to return to
Arabia or other overseas jobs because of the climate,
heat and arduous living conditions. These *916 factors
undoubtedly have contributed toward your present
illness.” Dr. Rosenburg of Beverly Hills, California,
reported that the most likely diagnosis would seem to
be an anginal syndrome secondary to coronary artery
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disease; that he does not feel that applicant's service
overseas caused him to develop coronary artery dis-
ease; that once this condition does exist, however,
strain on the heart, such as exertion, excitement,
emotion, overeating, may cause the development of
anginal pain which would not have occurred if the
exertion had not occurred. The evidence was sufficient
to support the commission's said finding that the in-
jury was compensable,

The award is affirmed.

SHINN, Presiding Justice, and VALLEE, Justice
{concurring).

We concur in the foregoing opinion and judgment. We
feel that we are bound by the decision of the Supreme
Court in Quong Ham Wah Co. v. Industrial Accident
Comm., 184 Cal. 26, 192 P. 1021, holding invalid the
requirement for California residence of an employee
injured without the territorial limits of the state. In
view of the criticism that opinion has received, see 12
A LR 1207; **960Tedars v. Savannah River Veneer
Co.. 202 S.C. 363, 25 S.E.2d 235, 147 ALR. 914:
Liggett & Mevyers Tobacco Co. v. Goslin. 163 Md. 74,
160 A. 804, 807, and the further fact that for more than
30 years after the Quong Ham Wah decision the
Legislature has retained the residential requirement, it
seems to us that the point should be reexamined by the
Supreme Court or the requirement should be deleted -
from the law by legislative action.

Cal.App. 2 Dist. 1953

Commercial Cas. Ins. Co. v. Industrial Acc. Com-
mission

116 Cal.App.2d 901, 254 P.2d 954, 18 Cal. Comp.
Cases 65
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Supreme Court of California,
In Bank.
COUNTY OF SAN DIEGO, Plaintiff and Respon-
dent,
V.
John M. MILLER, Defendant and Appellant.
L.A. 30371.

March 6, 1975,

The owner of an unexercised option to purchase real
property appealed from a ruling of the Superior Court,
San Diego County, Charles W. Froehlich, J., denying
compensation in a condemnation action involving the
optioned property. The Supreme Court, Clark, J.,
disapproving of prior California decision, held that the
owner of an unexercised option to purchase land
possesses a property right which, if taken by gov-
emment, is compensable to the extent that the award
exceeds the optioned purchase price.

Reversed.
West Headnotes
[1] Eminent Domain 148 €153

148 Eminent Domain
14811 Compensation
1481I(D) Persons Entitled and Payment
148k151 Persons Entitled

148k1353 k. Vendor or Purchaser. Most
Cited Cases
Where holder of unexercised option to purchase real
property which was subject to proceedings in eminent
domain attempted to exercise option after summons
issued, attempt was of no material legal effect and
optionee's interest in land continued to be sclely that
of holder of unexercised option. West's Ann.Code

Civ.Proc. § 1249,

[2] Vendor and Purchaser 400 €~218(.5)

400 Vendor and Purchaser
4001 Requisites and Validity of Contract
400k18 Options, Preemptive Rights, and Ex-
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ercise Thereof

400k18(.5) k. In General. Most Cited Cases

(Formerly 400k 18)

An “option,” when supported by consideration, is a
contract by which an owner gives ancther the exclu-
sive right to purchase his property for a stipulated
price within a specified time; it is a right acquired by
contract to accept or reject a present offer within a
limited time in the future.

[3] Vendor and Purchaser 400 €~18(4)

400 Vendor and Purchaser
400! Requisites and Validity of Contract

400k18 Options, Preemptive Rights, and Ex-

ercise Thereof
400k18(4) k. Revocation, Rescission, or

Other Termination. Most Cited Cases
Option is irrevocable by optionor and may be exer-
cised against his successor following his death

[4] Vendor and Purchaser 400 €~2129(1)

400 Vendor and Purchaser
4001V Performance of Contract
400IV({A) Title and Estate of Vendor
400k129 Sufficiency of Title in General

400k129(1) k. In General. Most Cited
Cases
‘When recorded, option to purchase real estate creates
cloud on optionor's title for one year following expi-
ration. West's Ann.Civ.Code, § 1213.5.

[5] Vendor and Purchaser 400 €-214(2)

400 Vendor and Purchaser
400V Rights and Liabilities of Parties
400V(B) As to Third Persons in General

400k214 Assignees of Contract or Bond for

Title
400k214(2) k. Right to Assign Contract

or Bond. Most Cited Cases
Unless agreement provides to contrary, option to
purchase real estate is generally assignable,

[6] Internal Revenue 220 €~3183
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220 Internal Revenue

220V Income Taxes

220V(G) Gains and Losses from Sales and
Exchanges in General
220k3183 k. Options. Most Cited Cases

(Formerly 220k436)
For income tax purposes, assignment of option to
purchase real estate is treated as sale of fand by op-
tionee. 26 U.S.C.A. (1.R.C.1954) § 1234(a).

[7] Vendor and Purchaser 400 €257

400 Vendor and Purchaser
40011 Construction and Operation of Contract
400k57 k. Options. Most Cited Cases
Under traditional common-law concepts of property,
option to purchase real estate creates in optionee no
estate as such in land.

18] Constitutional Law 92 €=4076

92 Constitutional Law
92X XVII Due Process
92XXVII(G) Particular Issues and Applica-

tions
92 XXVII(G)3 Property in General
92k4075 Eminent Pomain
92k4076 k. In General. Most Cited
Cases
(Formerly 92k230)

Property contract labelling process is not necessarily
determinative in questions of due process compensa-
tion; instead, compensation issues should be decided
on considerations of fairness and public policy. West's
Amn.Const. art. 1, § 19; U.5.C.A.Const. Amend. 14.

[9] Eminent Domain 148 €153

148 Eminent Domain
14811 Compensation
14811(D) Persons Entitled and Payment
148k151 Persons Entitled
148k153 k. Vendor or Purchaser. Most
Cited Cases
Owner of unexercised option to purchase land pos-
sesses property right which, if taken by government, is
compensable under California Constitution; disap-
.proving East Bay Municipal Utility Dist. v. Kieffer, 99

Cal.App. 240, 278 P. 476; People v. Ocean Shore R. R.

Co., 90 Cal.App.2d 464. 203 P.2d 579; Shaeffer v.
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State of California, 22 Cal.App.3d 1017, 99 Cal Rptr.
861. West's Ann.Code Civ.Proc. § 1246: West's
Ann.Const. art. 1, § 19; U.S.C.A.Const. Amend. 14,

[10] Eminent Domain 148 €147

148 Eminent Domain
14811 Compensation
1481I(C) Measure and Amount

148k147 k. Limited Estates or Interests in
Property. Most Cited Cases
Measure of damage to holder of unexercised option to
land taken by eminent domain is excess, if any, of total
award above optioned purchase price.

*686 ***492 **140 James E. Miller, San Francisco,
Crake, Ward, Whittemore, Aguirre & Seidenwurm,
San Diego, and Gideon Kanner, Beverly Hills, for
defendant and appellant.

Robert G. Berrey, County Counsel, and William C.
George, Deputy County Counsel, San Diego, for
plaintiff and respondent.

CLARK, Justice.

We determine whether the owner of an unexercised
option to purchase real property has a right to com-
pensation when the optioned property is taken through
the power of eminent domain.

[1] For valuable consideration, appellant acquired an
option to purchase property. However, before the
option had been exercised, respondent county filed a
condemnation action to acquire the land. (Code
Civ.Proc., s 1237 et seq.)™" Appellant filed an answer
in the action (*687Code Civ.Proc., s 1246), alleging
the existence of his option and seeking compensation
to the extent the land's fair market value exceeds the
option exercise price.

FN1. After summons issued, appellant at-
tempted to exercise his option, giving notice
to the optionor. However, his attempt was of
no material legal effect. Section 1249 of the
Code of Civil Procedure provides in pertinent
part: ‘For the purpose of assessing compen-
sation and damages the right thereto shall be
deemed to have accrued at the date of the
issuance of summons . . ..” Because appel-
lant's atternpted exercise followed the issu-
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ance of summons in this action, his interest in
the property must be deemed solely that of a
holder of an unexercised option. (Compare,
State v. New Jersey Zinc Co, (1963) 40 N.J.
560, 193 A.2d 244.)

Respondent's motion for summary judgment was
granted on the ground appellant had no compensable
interest in the property. In reaching this decision Judge
Froehlich thoughtfully declared: ‘(I) am having a little
trouble here because we all know that people who
obtain options on property think they have an interest
in the property. As a matter of fact, sometimes the
acquisition of an option fo acquire real property can be
an alternative way of purchasing it.’

‘I think an option should be a compensable interest in
land, but that doesn't appear to be the law of the
State . . ..

‘Motion for summary judgment will be granted.’

4

1

Eminent domain is the power of povemnment to take
private property for public use. While it is a power

inherent in the state as sovereign ( Bauer v. County of .

Ventura (1955} 45 Cal.2d 276, 282, 289 P.2d 1), its

. exercise is not without restrictions in both the Cali- .

fornia and United States Constitutions. ‘Private prop-
erty may be taken or damaged for public use only
when just compensation . . . has first been paid . . ..’
(Cal.Const., art. I, s 19.) In its original form this pro-
hibition was included in the sentence enumerat-
ing***493 **141 man's other personal rights. 2
Similarly, the Fourteenth Amendment to the United
States Constitution mandates that the state shall not
take property without due process of law, including
the requirement the state make just compensation to

the owner of property taken. ( People ex rel, Dept. Pub.

Wks. v. Lynbar, Inc. (1967) 253 Cal.App.2d 870, 880,
62 Cal.Rptr. 320.)

FN2. ‘No person shall be subject to be twice
put in jeopardy for the same offence; nor
shall he be compelled, in any criminal case,
to be a witness against himseif, nor be de-
prived of life, liberty, or property without due
process of law; nor shall private property be
taken for public use without just compensa-
tion.’ (Cal.Const. of 1849, art. 1. s §; see also

Page 3

Lynch v. Household Finance Corp. (1972)
4051U.8. 538, 552,92 8.Ct. 1113, 31 L..Ed.2d

424.)

To the constifutionally entitled to compensation, the
claimant customarily must show he owned a property
interest taken by the state, *688  Imterests held to
constitute property for condemnation compensation
purposes include: Fee interests { Brick v. Cazaux
(1937) 9 Cal.2d 549, 71 P.2d 588): Leaséholds ( San
Francisco Bay Area Rapid Transit Dist. v. McKeegan
(1968) 265 Cal.App.2d 263, 71 Cal.Rptr. 204):
Easements (People ex rel. Depi. Pub. Wks. v. L.A.
County Flood, etc.. Dist. (1967) 254 Cal.App.2d 470,
62 CalRptr. 287); Rights-of-way ( City of Long
Beach v. Pacific Elec. Ry. Co. (1955) 44 Cal.2d 599,
283 P.2d 1036): and, most recently, Building restric-
tions ( Southern California Edison Company v.
Bourgerie (1973) 9 Cal.3d 169. 107 Cal.Rptr. 76, 507

P.2d 964).

[2] An option, when supported by consideration, is a
contract by which an owner gives another the exclu-
sive right to purchase his property for a stipulated
price within a specified time. ( Caras v. Parker (1957)
149 Cal App.2d 621, 626, 309 P.2d 104.) It is a Right
acquired by confract to accept or reject a present offer
within a limited time in the future. ( Brickell v. Atlas
Assur. Co., Ltd. (1909 10 Cal.App. 17. 22, 101 P. 16.)

[314115][6] This right to purchase created by an op-
tion is a substantial one. It is irrevocable by the op-
tionor ( Adams_v. Williams Resorts. Inc. (1962) 210
Cal.Apn.2d 456, 462, 26 Cal.Rptr. 656), and may be
exercised against his successors following his death
( Bard v. Kent (1942) 19 Cal.2d 449, 452, 122 P.2d 8§,
139 A.L.R. 1032). Further, when recorded, the option
creates a cloud on the optionor's title for one year
following expiration. (Civ.Code, s 1213.5)) Finally,
unless the agreement provides to the contrary, an
option is generally assignable ( Mott v. Cline (1927)
200 Cal. 434, 459, 253 P. 718: see generally, Cal. Real
Estate Sales Transactions (Cont.Ed.Bar 1967) s 7.16,
p. 263, and cases cited therein); and for tax purposes,
the assignment is treated as a sale of the land by the
optionee. (See, LR.C., s 1234(a); and Fed. Tax Reg. s
1.1234-1)

I

Historically, courts have taken the position that com-
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pensation shail not be granted the holder of an unex-
ercised option to purchase. Thus, in Taggarts Paper Co,
v. State of New York (1919) 187 App.Div. 843,
847-849, 176 N.Y.S. 97, the court held that the holder
of a bare opticn to purchase ‘had no interest in the land
itself and no claim against the state for its condemna-
tion.” ( Id. at p. 848, 176 N.Y.8. at p. 100; see also,
Carroll v. City of Louisville (Ky.1942) 354 S.W.2d
291; Cravero v. Florida State Twrnpike Authority
(Fla.1956) 91 So.2d 312} Similarly, in
Comell-Andrews Smelting Co. v. Boston & P.R.R.
(1911) 209 Mass. 298, 95 N.E. 887. where the *689
option to purchase was created in conjunction with the
optionee's lease of the property, the court concluded
the option created no compensable property interest in
the lessee-optionee. ‘(A)lthough the insertion in a
lease of an option giving to the lessee at his option a
right to buy the fee adds to the value of the lessee's
rights under the lease, it is no part of the lessee's estate
in the land. It is a coniract right ***494 **142 and

nothing more . . ..” ( Id, at pp. 306-307, 95 N.E. at p.
890.)

California Courts of Appeal have followed this early
view denying compensation for an option to purchase.

Thus, in East Bay Municipal Utility Dist, v. Kieffer
(1929) 99 Cal. App. 240, 278 P. 476, it was stated that

the holder of a mere option to purchase land being
condemned was not entitled to any part of the award.
.-(See also, People v. Ocean Shore R.R. Co. {1949) 90
Cal.App.2d 464, 203 P.2d 579.)™ Similarly, dicta in
Shaeffer v. State of California (1972) 22 Cal.App.3d
1017, 1021-1022, 99 Cal.Rptr. 861, suggests the les-
see-optionee should be denied compensation.

FN3. In Kieffer, the defendant was the owner
of the condemned land and the holder of an
unexercised option to purchase land adjacent
to it. In addition to the award for the con-
demned land, defendant sought severance
damages for the optioned property. The
Court of Appeal concluded he was not enti-
tled, as an optionee, to any part of the con-
demnaticn award when the optioned property
was taken. ( 99 Cal.App. at p. 246, 278 P,
476.) This broad conclusion was followed
with little discussion in People v. Ocean
Shore R.R. Co., Supra, 90 Cal.App.2d 464,
469,203 P.2d 579.

Despite this early view throughoﬁt the country deny-
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ing compensation, substantial exceptions allowing
compensation have been recognized in recent years. A
majority of courts has departed from the rule enunci-
ated in Comell-Andrews Smelting Co., now awardihg
damages to the holder of an option to purchase when
the option was created in conjunction with a leasehold
estate. (See, e.g., Sholom, Inc. v, State Roads Com-
mission (1967) 246 Md. 688, 229 A2d 576;
Nicholson v. Weaver (9th Cir. 1952) 194 F.2d 804 23
Tracts of Land v. United States (6th Cir, 1949} 177 .
F.2d 967: Cuilen & V. Co. v. Bender Co. (1930) 122

Ohio St. 82, 170 N.E. 633; cf.: City of Ashland v.

Kittle (Ky.1961) 347 S.W.2d 522: Phillips Petroleum

Co. v. City of Omaha (1960) 171 Neb. 457, 106

N.W.2d 727.)

Similarly, courts now allow compensation to the
holder of an option to renew a lease, {See, e.g.,
Canterbury Realty Co. v. Ives (1966) 153 Conn, 377,
216 A.2d 426; Land Clearance for Redevelop. Cotp. v.
Doernhoefer (Mo0.1965) 389 S.W.2d 780: United
States v. Certain Land (M.D.Ala.1963) 214 F.Supp.
148; *690State v. Carlson (1958) 80 Ariz. 363, 321
P.2d 1025: United States v. 70.39 Acres of Land
(5.D.Cal.1958) 164 F.Supp. 451.)

In at least one state the holder of a bare option to
purchase land has been held entitled to share in the
condemnation proceeds. (See Synes Appeal { In_re
Petition of Governor Miffliri- Joint School Authority)
(19603 401 Pa. 387, 164 A.2d 221.)

Recent California cases have also demonstrated in-
creased recognition of certain option holder's rights to
compensation. Thus, in State of California v. Whitlow
(1966} 243 Cal.App.2d 490. 52 Cal.Rptr. 336, it was
held that compensation should be awarded to a lessee
for his unexercised option to renew his lease (see also
People ex rel. Dept. of Water Resources v. Gianni
(1972) 29 Cal.App.3d 151, 105 Cal.Rptr. 248; San
Francisco Bay Area Rapid Transit Dist. v. McKeegan,
Supra, 265 Cal. App.2d 263, 272, 71 Cal.Rptr. 204):
and in Cinmark Investment Co. v. Reichard (1966)
246 Cal. App.2d 498, 54 Cal Rptr. 810, it was decided
that when a portion of land subject to an unexercised
option was condemned, the optionee was entitled to
offset the award against the purchase price.

111

Important changes have occurred in eminent-domain
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law weakening the legal foundation of the Court of
Appeal cases denying recovery to the optionee and
eroding their authority, The decision in Kief-
fer-consistent with decisions of other jurisdictions at
that time-tumed on application of the so-called
‘property interest-contractual right’ test which in turn

depended on common law concepts -of property.

(Humphries, Compensability in Eminent Domain of
Lessee's Option to Purchase (1968) 25 Wash. & Lee
L.Rev. 102; Waldman, ***495 **143 Rights of Op-
tionee to Compensation in a Condemnation Proceed-
ing When Option is Exercised After the Taking (1968)
14 Wayne L.Rev. 660, 666.) Because the Kieffer court
concluded an option created no traditional property
interest in the Jand-only contractual rights-it held there
could be no compensation. ( 99 Cal.App. at pp.
246-247, 278 P. 476.™

FN4. Similarly, the Ocean Shore decision
depends on application of this prop-
erty-contract labelling test: “The primary
question here is the nature and extent of
Middleton's interest in the property at the
time of the taking by the state. If the agree-
ments here constituted merely an option to
purchase, then the exact date of the taking by
the state becomes unimportant, as ‘The
holder of an option to purchase land being
condemned has no interest in the land which

will entitle him to compensation . . .’. (Cita-
tions.)” (90 Cal.App.2d at p. 469.203 P.2d at
p. 582.}

*691 [7] We do not dispute the technical correctness
of the Kieffer court's conclusion that-applying tradi-
tional common law concepts of property-the option
creates in the optionee no estate as such in the land.
(Cf. Leslie v. Federal Finance Co., Inc. (1939) 14
Cal.2d 73, 80, 92 P.2d 906.) However, this test is no

longer conchisive.

[8] Recent decisions, both of this and of the federal
courts, have held the property-contract labelling
process is not necessarily determinative in questions
of due process compensation. Instead, compensation
issues should be decided on considerations of fairness
and public policy. ‘The constitutional requirement of
just compensation derives as much content from the
basic equitable principles of faimess of property law.’
( United States v. Fuller {1973) 409 1.S. 488, 490, 93
S.Ct. 801, 803, 35 L.Ed.2d 16.) ‘(T)he right to com-
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pensation is to be determined by whether the Con-
demnation has deprived the claimant of a valuable
right rather than by whether . . . as it does from tech-
nical concepts his right can technically be called an
‘gstate’ or ‘interest’ in the land.' ( United States v, 53
1/4 Acres of Land (2d Cir. 1943) 139 F.2d 244, 247,
italics added.}

In 1973, following the lead of the federal courts, this
court expressly rejected the much criticized™ prop-
erty-contract labelling process, concluding that com-
pensability depends instead on considerations of
fairness and public policy. ( Southern California
Edison Company v. Bourgerie, Supra, 9 Cal.3d 169,
173175, 107 Cal.Rptr. 76, 507 P.2d 964: cf. Dillon v.
Legg (1968) 68 Cal.2d 728, 734, 69 Cal.Rptr. 72, 441

P.2d 912) )

ENS. See, e.g., Waldman, Supra, 14 Wayne
L.Rev. 660, 666; Stoebuck, Condemnation of
Rights the Condemnee Holds in Lands of
Another (1970) 56 Iowa L.Rev. 293, 306,

We must therefore analyze the respective positions of
the government, the optionor and the optionee in the
condemnation setting to determine if appellant has
been deprived of a property right compensable by
article I, section 19,

CONDEMNOR

There is no discernible detriment to the condem-
nor-whatever our holding-because appellant seeks
only that portion of the total award exceeding his
optioned purchase price. Because this excess other-
wise goes to the optionor, no increase in the total
condemnation award will result from allocating
compensation to the optionee. This decision will *692
affect only the apportionment of the evenmal award
for the total taking among those incurring loss. Simi-
larly, while in some instances concern may be justified
from fear the condemnees may increase the eventual
condemnation award by collusive action, the limited
scope of the relief sought in this case precludes such
concern. ‘

x
OPTIONOR

During the life of the option, the optionor can have no
reasonable expectation of receiving a purchase price
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exceeding that specified in the option. His sale of the
option-freezing the maximum sale price of the land to
the optioned price-has extinguished any such expec-
tation.

**%496 **144 OPTIONEE

The optionee, pursuant to his acquired right, clearly
expects to realize any value in excess of the optioned
price and often-as here-will expend considerable time
and expense in furthering this expectation. ™ To deny
the optionee participation in the condemnation award
under such circumstances provides the optionor -an
inequitable and unjustifiable windfall, It strips the
optionee of the expected benefit of his bargained right,
while relieving the optionor of his bargained duty at a
profit. A paramount purpose of eminent domain law is
to do substantial justice. ( United: States v. Miller
(1943)317.8. 369, 375. 63 5.Ct. 276, 87 L.Ed. 336.)
Because considerations of fairness with respect to the
competing interests of the opticnor and optionee fall
heavily in favor of compensating the optionee, deny-
ing compensation to the optionee would defeat this

purpose.

FN6. Appellant alleges he has spent in excess
of $30,000 seeking governmental approval of
construction of a planned unit development
on the optioned property,

Finally, considerations of public policy dictate the
optionee share in the condemnation award. Although
the option has long been recognized in the market-
place, increased complexity and severity of land use
laws and procedures have substantially enhanced the
importance of its use. The option has become a
prevalent methed for securing to a potential land buyer

the ability to ultimately purchase the land-while af-

fording him the opportunity to undertake and com-
plete the often expensive and lengthy process of de-
termining whether his intended use of the land will be
permitted. (Cal. Real Estate Sales Transactions
{Cont.Ed.Bar 1967) s 7.1, p. 253.) Such efforts by the
optionee frequently increase the value of *693 the
optioned property, although legal title remains in the
optionor. Given this increased importance of the op-
tion in the marketplace, frustration of the process
appears unwise.

CONCLUSION
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[91[101 We conclude that the owner of an unexercised
opticn to purchase land possesses a property right
which-if taken by government-is compensable under
article I, section 19. The measure of damage to the
optionee shall be the excess-if any-of the total award
above the optioned purchase price.

To the degree they are contrary to this opinion, the
following cases are disapproved: East Bay Municipal
Utility Dist. v. Kieffer, Supra, 99 Cal. App. 240, 278 P.
476: People v. Ocean Shore R.R. Co., Supra, 90
Cal.App.2d 464, 203 P.2d 579; Shaeffer v. State of
California, Supra, 22 Cal.App.3d 1017, 99 Cal.Rptr.
861.

The judgment is reversed.

WRIGHT, CJ., and McCOMB, TOBRINER, MOSK,
SULLIVAN and RICHARDSON, IJ., concur.

Cal. 1975.

County of San Diego v. Miller

13 Cal.3d 684, 532 P.2d 139, 119 Cal.Rptr. 491

END OF DOCUMENT
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C
United States Court of Appeals Ninth Circuit.
Veigh CUMMINGS, Appellant,
v.
Larry R, BULLOCK et al., Appellees.
No. 20188,

Oct. 7, 1966.

Diversity action by opticnee against optionors fro
specific performance of a contract to sell land. The
United States District Court for the Northern District
of California, Southern Division, Sherrill Halbert, 1.,
rendered judgment in favor of the optioners, and op-
tionee appealed. The Court of Appeals, Duniway,
Circuit Judge, held that under California and Wyo-
ming law, where clear agreement was that specified
sum would be paid as condition to optionor's execu-
tion of agreement of sale but optionee attempted to
make execution of agreement and deed conditions
precedent to payment of specified sum, optionee's
delivery of letter of instructions, cashier's check, deed
and agreement to bank as escrow agent was ineffective
as exercise of option.

Affirmed.
West Headnotes

111 Federal Courts 170B €412.1

170B Federal Courts
170BVI State Laws as Rules of Decision
170BVI(C) Application to Particular Matters
170Bk412 Contracts; Sales

170Bk412.1 k. In General. Most Cited
Cases :
(Formerly 170Bk412, 106k35%)
Where optionee's action for specific performance of
contract to sell land was brought in California federal
district court, law of California, including its choice of
law rules, would be applicable.

[2] Property 315 €726

315 Property
315k6 k. What Law Governs, Most Cited Cases

Page 1

Under California law, questions affecting title to real
property raised in optionee's action for specific per-
formance of confract to sell land would be governed
by law of Wyoming where property in. question was
located.

[3] Evidence 157 €=280(1)

157 Evidence
157H Presumptions
157k80 Laws of Other States
157k80(1) k. In General. Most Cited Cases

Where, under law of California relating to questions
affecting title to real property, law of Wyoming, site of
property,in question, would be applicable in optionee's
action for specific performance of contract to sell land,
court would look to California law for guiding prin-
ciples of decision, if law of Wyoming was not shown
to differ from that of California.

[4] Vendor and Purchaser 406 €~18(3)

400 Vendor and Purchaser
4001 Requisites and Validity of Contract
400k18 Options, Preemptive Rights, and Ex-
ercise Thereof : :
400k18(3) k. Exercise. Most Cited Cases

- Under law of Wyoming, exercise of an option must be

strictly complied with by optionee.
[5] Vendor and Purchaser 400 €-18(3)

400 Vendor and Purchaser
4001 Requisites and Validity of Contract

400k18 Options, Preemptive Rights, and Ex-

ercise Thereof .
400k18(3) k. Exercise. Most Cited Cases

Under California and Wyoming law, options are to be
strictly construed, and where option is to be exercised
within stated time and in particular manner, that must
be done exactly as prescribed unless there is some
intervening circumstance which law recognizes as one
of the impossibilities which make failure of compli-
ance an exception to the rule.

[6]1 Vendor and Purchaser 400 €18(3)
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400 Vendor and Purchaser

4001 Requisites and Validity of Contract

400k18 Options, Preemptive Rights, and Ex-
ercise Thereof
400k18(3) k. Exercise. Most Cited Cases

Under California and Wyoming law, time is of the
essence in exercising an option unless the agreement is
expressly to the contrary. :

171 Landlord and Tenant 233 €=92(1)

233 Landlord and Tenant
2331V Terms for Years
233IV(E) Options to Purchase or Sell
233k92 Option to Purchase Premises

233k92(1) k. In General. Most Cited
Cages
Under California and Wyoming law, where time was
of the essence and lease with option to purchase did
not provide for exercise of option by mail and op-
tionee's letter to optionors was not received until after
expiration date of option, letter to optionors was not an
effective exercise of the option.

[8] Vendor and Purchaser 400 ‘9*?18(3)

400 Vendor and Purchaser
4001 Requisites and Validity of Contract
_400k18 Options, Preemptive Rights, and Ex-
ercise Thereof
400k18(3) k. Exercise. Most Cited Cases
Under California and Wyoming law, where agreement

was that specified sum would be paid as condition to -

optioners' execution of agreement of sale, but optionee
attempted to make execution of agreement and deed
conditions precedent fo payment of specified sum,
optionee's delivery of letter of instructions, cashier's
check, deed and agreement to bank as escrow agent
was ineffective as exercise of option.

[9] Landlord and Tenant 233 €=292(1)

233 Landlord and Tenant
2331V Terms for Years
2331V(E) Options to Purchase or Sell
233k92 Option to Purchase Premises

233k92(1) k. In General. Most Cited
Cases
Ambiguity in lease with option to purchase as to
whether initial payment in exercise of option was to be

Page 2

paid at bank would be construed against optionee on
ground that agreement was an option and that lease
was prepared by optionee,

[10] Vendor and Purchaser 400 €44

4900 Vendor and Purchaser
4001 Requisites and Validity of Contract
400k44 k. Evidence. Most Cited Cases

Finding that option had lapsed because optionee had
failed to pay specified sum that was condition prece-
dent to exercise of option within time provided by
option was not clearly erroneous, Fed.Rules Ciy.Proc.
rule 52(a). 28 U.S.C.A,

[11] Vendor and Purchaser 400 €=18(3)

400 Vendor and Purchaser
4001 Requisites and Validity of Contract

400k18 Options, Preemptive Rights, and Ex-

ercise Thereof .
400k18(3) k. Exercise. Most Cited Cases

Under California and Wyoming law, an option, given
for consideration, binds the optionor, but does not
bind the optionee who may, if he chooses, walk away
from the deal.
*183 John R. Saldine, Sacramento, Cal., Dwight L.
King, Salt Lake City, Utah, for appeliant.

Howard A. Potts, Sacramento, Cal., for appellees.

Before HAMLEY, HAMLIN and DUNIWAY, Cir-
cuit Judges.

DUNIWAY, Circuit Judge:

This is an action for specific performance of a contract
to sell land. Jurisdiction rests on diversity of citizen-
ship. The court found against the plaintiff and he ap-
peals. We affirm. The sole question presented is
whether the court erred in holding that plaintiff had
failed to exercise an option to purchase contained in a
lease of land located in Wyoming. A brief statement of
the law may make its application to the facts more
readily apparent.

[11[2][3] 1. The action was filed in the Northern Dis~
trict of California. The trial court was therefore re-
quired to look to the substantive law of California, ™t
including its choice of law rules. ™ Under that law,
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questions affecting the title to real property are de-
termined by the law of the jurisdiction where the
property is located, here Wyoming 22 If the law of
Wyoming is not shown to differ from that of Califor-
nia, then the court will look to California law for
guiding principles of decision.™* Here the plaintiff
argued below that ‘the law of Wyoming and California
is the same with respect to the interpretation of the
Contract and its performance,” and we do not under-
stand him to take a different position on appeal.

FNI1. Erie R.R. v. Tompkins, 1938, 304 U.S.
64, 58 S.Ct. 817, 82 L..Ed. 1188,

FN2. Klaxon Co. v. Stentor Elec. Mfe. Co.,
1941, 313 U.S. 487, 496, 61 S.Ct. 1020, 85
L.Ed, 1477.

FN3. See Estate of Patmore, 1956. 141
Cal.App.2d 416, 424,296 P.2d 863, 368.

FN4. Gaenon Co. v. Nevada Desert Inn, Inc.,
1955, 45-Cal.2d 448. 454, 289 P2d 466,471

Aldabe v. Aldabe, 1962, 209 Cal. App.2d 453,
471,26 Cal.Rptr, 208, 219.

[41[51{6] 2. Under the law of Wyoming, ‘the exercise
of an option must be strictly complied with,™ and
‘options are to be strictly construed and where the
option is to be exercised within a stated time and in a
particular manner, that must be done exactly as pre-
scribed unless, perhaps, there is some intervening
circumstance which the law recognizes as one of the
impossibilities which make failure of compliance an
exception to the *184 rule. ™ The law of California is
the same. ™ Time is of the essence in exercising an
option, unless the agreement is expressly to the con-
rary B8

ENS. Covey v. Covey's Little America, Inc.,
Wyo.. 1963, 378 P.2d 506, 513.

FN6. Id. at 378 P.2d 517, citing Callisch v.
Farnham. 1948, 83 Cal.App.2d 427, 430, 188
P.2d 775, 777.

FN7. Pruitt v. Fontana, 1956, 143
Cal.App.2d 675, 685, 300 P.2d 371, 378:
Hayward Lbr. & Inv. Co. v. Construction
Prod. Corp., 1953, 117 Cal.App.2d 221, 229,
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255 P.2d 473, 477; Callisch v. Farnham, su-
pran. 6. :

FN8. Wightman v. Hall, 1923, 62 Cal. App.
632, 217 P. 380,

We now consider the application of these principles to
the facts, which are not disputed.

On September 2, 1958, appellant Cummings and the
Bullocks executed a ‘Lease with Option to Purchase’
in which the Bullocks, as lessors, leased the property
to Cummings for a period of two years beginning on
December 1, 1958. This document, all in typewritten

- form, provides in pertinent part:

‘4, Lessee is granted on Option to Purchase the
aforesaid described premises for the sum of
340,000.00, said option to be exercised on or before
the 1st day of December, 1960 by payment to Lessors
of the sum of $4,000.00 which said $4,000.00 shall be
applied on the purchases price of $40.000.00. ‘5. If
Lessee shall exercise his Option to Purchase the leased
premises, then and in that event Lessors agree to sign
an agreement of sale in accordance with the Uniform
Real Estate Contract attached to this Eease and Option,
which said Uniform Real Estate Contract shall em-
body the terms of sale which shall govern between
lessors and lessees if and when lessee exercises his
option to purchase.’ ‘

The attached ‘Uniform Real Estate Contract,’ a
printed form particularized here by the insertion of
typed matter (which is italicized in the following
quote) and by strike-outs as indicated, provides in
part:

*Sellers and Buyer agree that sellers will execute a
Warranty Deed to the Whipple Ranch premises cov-
ering said real property and the personal property
leased by sellers to buyer under the terms of that cer-
tain lease and option agreement dated September 2,
1958. The Warranty Deed to the real property shall be
placed in escrow with the First National Bank of
Evanston, Wyoming, to be delivered by said bank to
buyer upon receipt in full by the Bank of the payments
required under this contract. Bill of Sale to personal
property to be delivered upon receipt of payment due
December 1, 1960. ‘3, Said Buyer hereby agrees to
enter into possession and pay for said described
premises the sum of FORTY THOUSAND AND

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.



367F.2d 182
(Cite as: 367 F.2d 182)

NO/100 Dollars ($40,000.00) payable at the First
National Bank, Evanston, Wyoming strictly within the
following times, to-wit: Four Thousand and no/100
($4,000.00) cash, the receipt of which is hereby ac-
knowledged, and the balance of $36,000.00 shall be
paid as follows: $4,000.00 on the 1st day of December,
1961, and a like sum on the 1st day of December each
year thereafter until the balance owing is paid in full.”

On July 27, 1960, Cummings' attorney advised the
Bullocks by letter.that he had ‘received Notice from
Mr. Veigh Cummings that he is planning on exercis-
ing his Option to Purchase * * * (and) As a conse-
quence, Mr. Cummings is anxious to have Uniform
Real Estate Contracts which were prepared and at-
tached to the Lease with Option to Purchase, executed
and placed in the Bank with the Warranty Deed at
Evanston, Wyoming. As soon as the Warranty Deed
and the executed Contract are in the hands of the Bank
Mr. Cummings informs me that he will be able to pay
the Option payment of $4000.00 which is due on the
1st day of December, 1960.” This letter was clearly
*185 not an exercise of the option. The Bullocks did
not reply.

On November 28, 1960, the same attorney, on behalf
of Cummings, sent a cashier's check payable to the
Bullocks in the amount of $4,000, to First National
Bank, Evanston, Wyoming, by mail, together with a
“ warranty deed to-the property, a copy of the lease, and
a covering letter which instructed the bank to surren-
der the check to appellees only upon receipt of the
deed and the contract, executed by the Bullocks. On
the same date, he sent a letter to the Bullocks, advising
them that the check was at the bank and would be
released to them upon the bank's receipt of the com-
pleted documents. The letter to the Bullocks was
mis-addressed. The Bullocks had moved, and had
advised Cummings' attorney of their new address. The
bank received its letter on November 30, but Mrs.
Bullock received hers not earlier than December 2.
She immediately forwarded it, without opening it, to
appellees’ Evanston attorney. Mr. Bullock, who was in
Evanston during this period, did not go to the bank on
November 30, or December 1, but after receipt of
appellant's letier by his attorney on December 5 did go
to the bank, accompanied by that attorney. At the bank
he requested payment of the check; the bank refused to
pay until such time as Bullock returned the completed
documents demanded by the attorney's letter, Bullock,
on the advice of his attomey, refused. This action
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followed.

[7] Because time is of the essence, because the
agreement does not provide for the exercise of the
option by mail, and because the letter to the Bullocks
was not received by either of them until after De-
cember 1, that letter to them cannot be an effective
exercise of the option.

[8] We are left with the question of whether the de-
livery of the other letter, the cashier's check, and the
accompanying papers to the bank constituted an ex-
ercise of the option. The trial court correctly held that
it did not. The option agreement is conditioned upon
‘payment to the Lessors of the sam of $4,000. It
permits no conditions to the payment. On the contrary,
it recites that ‘if Lessee shall exercise the option, * * *
then and in that event Lessors agree to sign an
agreement of sale * * *’ Thus payment is made a
condition precedent to the duty of the Bullocks to sign
the agreement, Yet the letter makes signing the
agreement, plus a warranty deed, not mentioned in the
option, a condition to payment. J

Cummings, however, says that a copy of the agree-
ment was attached to the ‘Lease With Option to Pur-
chase,’ that it is referred to in it, and that the agreement
shows that Cummings, if he wished to exercise the
option, was supposed to do just what he did. We think
not, for two reasons. First, the agreement was not to be
signed until the $4,000 was paid. It could not, there-
fore, be in effect before that time, and so it could not
govern the manner in which, the place at which, or the
person to whom the payment required by the option
was to be made.

[9] Second, its terms are not inconsistent with those of
the option. It does not require that the $4,000 be paid
at the bank. It recites that receipt of the $4,000 is
acknowledged. How? By signing the agreement.
When is that to be done? After the money is received.
Who acknowledges? The Bullocks, not the bank. Only
the remaining $36,000 is to be paid at the bank. In-
sofar as the language ‘($40,000.00) payable at the
First National Bank, Evanston, Wyoming,” may be
claimed to create an ambiguity, it is to be construed
against Cummings, both because we deal with an
option and because the papers were prepared by
Cummings' attorney. Moreover, the language imme-
diately following makes it clear that only $36,000 is in
fact to be paid at the Bank. And even if the $4,000 was
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also to be paid ‘at’ the bank, nothing in the documents
makes the Bullocks' right to be paid conditioned on
their first signing the agreement.

*186 Further, nothing in the option or the agreement
requires that a warranty deed be placed in escrow with
the bank concurrently with or as a condition precedent
to the payment of the $4,000. The option says nothing
about a deed. The agreement says that ‘sellers will
gxecute a Warranty deed,” and that ‘The Warranty
deed * * * shall be placed in escrow.” This is action in
futuro. The obligation relating to the deed is to arise’
only when the agreement becomes binding. Yet the
letters of November 28 both conditioned payment
upon execution by the Bullocks of both the agreement
and the deed, and the delivery by them of both in-
struments to the Bank.

[10] Under substantially identical circumstances, the
Califomia courts have twice held that the optionee had
failed to meet the conditions of the option, and that,
the time for doing so having expired, the option had
lapsed. 2 In these circumstances, we can hardly say
that the frial judge's findings are ‘clearly errone-
ous.2 or that there is substantial reason to doubt that

his legal conclusions are correct. 2L

FN9. Fabares v. Benjamin, 1960, 180
Cal.App.2d 264, 4 Cal.Rptr. 359: Bourdieu v.

Baker, 1935. 6 Cal.App.2d 150, 44 P.2d 587.

FN10. Rule 52(a), F.R.Civ.P,

FN11. Winston Research Corp. v. Minnesota
Mining & Mfg, Co., 9 Cir., 1965, 350 F.2d
134. 142: Bellon v. Heinzig, 9 Cir.. 1965, 347
F.2d 4, 6; Citrigno v. Williams, 9 Cir., 1958,
255 ¥.2d 675, 679: Bower v. Bower, 9 Cir..
1958, 255 F.2d 618, 619: People of State of
California v. United States, 9 Cir.. 1956_ 235
F.2d 647, 654.

[11] The result may seem harsh, and the rules applied
are technical. But the decisions cited make the reason
clear. An option, given for consideration, binds the
optionor, but it does not bind the optionee. He may, if
he chooses, walk away from the deal. That is why the
language of the option agreement is construed in favor
of the optionor and why the courts require that the
optionee comply strictly with whatever conditions the
agreement imposes upon his right to exercise the op-
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tion if he chooses to do so.
Affirmed,

C.A.Cal. 1966.
Cummings v. Bullock
367F.2d 182

END OF DOCUMENT
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109 Cal.App.3d 920, 167 Cal.Rptr. 538
(Cite as: 109 Cal.App.3d 920, 167 Cal.Rptr, 538)

C

Court of Appeal, Second District, Division i, Cali-

fornia.
Paut J. ERICH and Jean B. Erich, Plaintiffs and Ap-
pellants,
v.
Leon L. GRANOFF, dba Norma Investment Company,
' Defendant and Respondent, ’
Civ. 58480.
Ang. 29, 1980.

Lessees brought action for specific performance of
option to purchase property. The Superior Court, Los
Angeles County, Arthur Beldonado, J., entered
judgment in favor of optionees but denied attorney
fees and both parties appealed. The Court of Appeal,
Dunn, J., held that: (1) lessees had adequately exer-
cised option; (2) lessees were not required to tender
payment prior to exercising the option; (3) lessees
performed with reasonable diligence under the con-
tract itself; (4) lessees were entitled to rents and profits
from the date they were entitled to conveyance; and (5)
lessees were entitled, under the terms of the option
contract, to attorney fees. .

Affirmed as modified.
West Headnotes
[1] Vendor and Purchaser 400 €~218(.5)

400 Vendor and Purchaser
4001 Requisites and Validity of Contract
400k18 Options, Preemptive Rights, and Ex-
ercise Thereof
400k18(.5) k. In General. Most Cited Cases
{Formerly 400k18)
“QOption” is a continuing, irrevocable offer to sell
property to an optionee within the time constraints of
the option contract and at the price set forth therein.

12] Vendor and Purchaser 400 €~18(3)

400 Vendor and Purchaser
4001 Requisites and Validity of Contract
400k18 Options, Preemptive Rights, and Ex-

Page 1

ercise Thereof .
400k 18(3) k. Exercise. Most Cited Cases

* Option is fransformed into contract of purchase and

sale when there is an unconditional, unqualified ac-
ceptance by the optionee of the offer in harmony with
terms of the option and within the time span of the
option contract,

131 Vendor and Purchaser 400 QWIS(S)

400 Vendor and Purchaser
4001 Requisites and Validity of Contract

400k18 Options, Preemptive Rights, and Ex-

ercise Thereof
400k18(3) k. Exercise. Most Cited Cases

Where option contract was silent as to the time and
mode of payment of the purchase price, and there was
no provision to the effect that payment of purchase
price would be prior to or coincident with the exercise
of the option, the contract could not be reasonably
construed to establish that it was the intent of parties to
require the tender of the purchase price to the seller
had to precede the exercise of the option. :

14] Vendor and Purchaser 400 €257

400 Vendor and Purchaser
40011 Construction and Operation of Contract
400k57 k. Options. Most Cited Cases

Payment of the purchase price in an option centract is,
unless otherwise stated in contract, an cbligation to be
performed by the optionee in his performance of the
conditions of the bilateral contract or purchase and
sale which is formed upon the exercise of the option.

I5] Contracts 95 €+16.5

95 Contracts

951 Requisites and Validity

951(B) Parties, Proposals, and Acceptance
95k16.5 k. Options; Rights of First Refusal.

Most Cited Cases

(Formerly 95k16)
Option contracts are subject to the statutory provision
on acceptance of an offer, so that option was effec-
tively exercised at the time that the acceptance was
deposited in the mail. West's Ann.Civ.Code, § 1583,
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[6] Vendor and Purchaser 406 €218(3)

400 Vendor and Purchaser
4001 Requisites and Validity of Contract

400k18 Options, Preemptive Rights, and Ex-

ercise Thereof
400k18(3) k. Exercise. Most Cited Cases

Communication to optionor in writing of optionee's
election to accept the offer was sufficient to create a
bilateral binding contract of sale between the parties.

[7] Vendor and Purchaser 400 €=218(3)

400 Vendor and Purchaser
4001 Requisites and Validity of Contract
400k18 Options, Preemptive Rights, and Ex-
ercise Thereof
400k18(3} k. Exercise. Most Cited Cases
Where optionees gave verbal notice in June of their
intent to exercise but did not receive from the seller
the exact amount of the purchase price due under the
formulations set forth in the option until September,
where that sum was available upon demand to the
optionees in late September or early October, and
where demand documents mailed to optionor in Oc-
tober were returned to escrow company unsigned,
optionees acted as diligently as was reasonably pos-
- sible under the circumstances and were not precluded
from exercising the option by their failure to perform
" the contract of sale within a reasonable time,

[8] Contracts 95 €315

95 Contracts
95V Performance or Breach
95k315 k. Breach by Failure of Performance.
Most Cited Cases
Unjustified failure of an obligor to perform a contract
constitutes a breach of that contract,

[9] Contracts 95 €~303(4)

95 Contracts
95V Performance or Breach
95k303 Excuses for Nonperformance or De-
fects
95k303(4) k. Performance Prevented by
Other Party or Third Person. Most Cited Cases
Hindrance of the other party's performance operates to
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excuse that party's nonperformance of contract.

[10] Damages 115 €124(1)

115 Damages
115VI Measure of Damages
115VI(C) Breach of Contract
115k124 Prevention or Obstruction of Per-
formance :
115k124(1) k. In General. Most Cited
Cases
Where one party who is willing and able to perform a
contract is prevented from doing so by the other party,
the primary measure of damages-is the amount of the
obligee's loss; that loss may consist of profits which he
would have derived from performance or reascnable
outlay or expenditures toward performance.

[11] Specific Performance 358 €129

358 Specific Performance
3581V Proceedings and Relief
358k125 Relief Awarded

358k129 k. Recovery of Damages in Addi-
tion to Specific Performance. Most Cited Cases
Lessees who had been entitled to specific performance
of contract for sale under option were entitled to
judgment for the rent paid after the end of the option
period and a judgment for rents and profits from the
date they were entitled to conveyance of the property;
they were also entitled to recover the cost of an un-
dertaking to obtain a stay of execution in unlawful
detainer action.

[121 Specific Performance 358 €134

358 Specific Performance

3581V Proceedings and Relief

358k134 k. Costs. Most Cited Cases

Optionees who were required to engage the services of
counsel in order to enforce the rights under the con-
tract and pursue the matter to trial, where they pre-
vailed, were entitled to attorney fees as provided for in
the option contract.
%923 **540 Daniel J. Bassett, West Covina, for
plaintiffs and appellants.

Frieman, Rosenfeld & Zimmerman and Jeffrey F,
Gersh, Beverly Hills, for defendant and respondent,
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"DUNN, Associate Justice. 2"

FN* Assigned by the Chairperson of the Ju-
dicial Council.

I

In January 1978, Paul and Jean Erich filed this action
for specific performance of an option to purchase
certain residential property located*924 in the City of
San Dimas, against Leon L. Granoff, doing business
as Norma Investment Company. On March 14, 1979,
the superior court granted to the Erichs an interlocu-
tory decree of specific performance ordering that
respondent convey to appellants the real property and
they, in turn, pay the specified purchase price. The
court reserved jurisdiction regarding attorney fees,
costs and damages.

Findings of fact and conclusions of law by the court
and its final judgment were entered on September 20,
1979. The court ruled that “neither side is entitled to
attorney fees, court costs, or damages.” Appellants
appeal from that portion of the judgment in favor of
respondent providing that appellants are not entitled to
attorney fees, costs or damages. Respondent and
cross-appellant Granoff appeals from that portion of
the judgment granting specific performance.

4

Appellants contend that the trial court erred in failing
to award them costs, attorney fees and certain itemized
expenses because the lease contract provides for
award of these items to the injured party, Appellants
contend the award should have been made as a matter
of equity in order to put the parties in as nearly the
same position as possible had the respondent timely
performed under the contract.

The respondents contends first that the option was
never properly exercised because the letter of June 24,
1977, was an insufficient exercise of the option.
Second, the purchaser could perform the option terms
only by tendering the option price prior to the expira-
tion of the option. Respondent contends this condition
was not met,

III

Page 3

Jean Erich was formerly known as Jean Vangelist and
was married to William S, Vangelist. In November
1967, Jean and William entered into a written lease
agreement with Leon L. Granoff, doing business as
Norma Investment Company. The lease agreement
contained a ten year option to purchase a single family
residence at 419 Rennell Avenue, in the City of San
Dimas. The lease provided that the lessees had the
right to assign the lease and the option to purchase. In
the event of the exercise of the option to purchase the
price was to be $13,000. adjusted by the following
formula set forth in the lease:

“Should the Lessee, during his full and faithfal
performance of this Lease desire to purchase the J
*925 premises described herein, he has the option to
purchase said premises for the sum of

“THIRTEEN THOUSAND . ($13,000.00)
DOLLARS in accordance with the formula de-
scribed hereinafter.

111

“OPTION PRICE : The price to be paid for the
property in the amount designated**541 on the first
page of this lease as the Option Price plus accrued
interest from the date hereof at the rate of 7.2% per
annum together with such amounts as the lessor
may be required to pay for taxes, insurance, as-
sessments and/or for the care and/or improvement
of the property . . . reduced by such amounts as the
Lessee may have paid for rent and Security Deposit.

“In determining said Option Price, each payment
of rent shall be presumed to apply, first to the ac-
crued interest due from the date of the previous
rental payment, second to the reimbursement, for
any expenditures made as provided for herein. . . .
and the balance shall be applied to the Option
Price.” .

In August 1973, Jean Vangelist remarried and became
Jean Erich. On June 24, 1977, Jean Erich and William
Vangelist gave the defendant written notice by ordi-
nary mail of their election to exercise the option to
purchase the premises. No written reply to this letter
was received. Jean Erich, thereupon, in June 1977,
telephoned Mr. Granoff and requested the exact price
of purchase. He informed her he could not state an
exact price, that it was approximately $15,000 and he
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would inform the escrow agent of the precise amount
after an escrow was opened. Mrs. Erich informed Mr.
Granoff she had remarried and was told he would sell
only to Mr. & Mrs. Vangelist.

Mrs. Erich contacted an attorney who, in turm, con-
tacted Mr. Granoff regarding the sale and purchase of
the residence. During several conversations with the
attorney over approximately a six week period, Mr.
Granoff indicated he would deal only with Mr. & Mrs.
Vangelist. By letter dated August 22, 1977, Granoff
informed the attorney that the purchase price was
$15,000 without stating how that figure was arrived at.
The attorney, by letter of August 3, 1977, demanded
an itemization of the computed purchase price; Mr,
Granoff complied on September 6, 1977.

*926 Mrs. Erich assigned one-half of her interest in
the lease to her husband, Paul J. Erich, and they sub-
sequently applied for and in September 1977 obtained
loan commitment approvals from Standard Mortgage
Company and Occidental Mortgage Company. The
sum of $13,000 was available to them upon their de-
mand. Thereafter, the Erichs commenced an escrow,
No. 37963-C, at t he South Hills Escrow Corporation.
The escrow was scheduled for closing within 30 days,
on or before November 6, 1977, Mr. Graneff did not
become a party to the escrow advising by letter dated
October 11, 1977, that he would not be a party. The
* letter indicated that title to the residence would be
conveyed provided the purchase price was tendered on
or before November 11, 1977, and Mr. Granoff re-
turned, unsigned, the escrow demand documents
which had been sent to him.

Mr. Granoff, a licensed real estate broker, was never
notified by the Erichs that any loan had been approved.
On or about November 11, 1977, Mr, Granoff advised
the appellanis that their ten year lease had terminated
and they were on a month to month tenancy, and he
raised their rent from $120 to $200 per month, The
Erichs did not pay the rent and Mr. Granoff com-
menced an action in unlawful detainer, Pomona Mu-
nicipal Court case No. 30388, obtaining on January 12,
1978, a judgment for possession of the premises and
past due rent. The Erichs commenced an appeal. On
January 16, 1978, the Pomona Court granted a stay of
execution on the unlawful defainer judgment pending
appeal and upon the condition that rent of $120
monthly be paid and a $5,000 undertaking be posted.
These conditions were met by the Erichs.

Page 4

The within action on March 14, 1979, went to trial
resulting in an Interlocutory Judgment of Specific
Performance ordering that Mr. Granoff convey the
real property to the Erichs and that they pay the pur-
chase price.

_ The lease contract of November 1967, also contained

a clause entitled “Enforcement Provision™ which reads
as follows:

“ENFORCEMENT PROVISION : Should it be-
come necessary for the Lessee or the Lessor to in-
stitufe any action or procedure against the other for
the purpose of enforcing any of the rights pro-
vided**542 for herein, it is agreed by and between
the parties hereto that the injured party shall be
reimbursed by the other party for all costs sustained
incident to said enforcement of rights. Said reim-
bursement of costs shall include, but not be limited
to, investigative, court and attorney costs.”

*927 The trial court, after considering points and
authorities on the issue of attomey fees and costs made
findings that:

*17. Defendant was entitled to attorney fees in the
unlawful detainer action and the subsequent appeal
of that action, and likewise plaintiffs could be enti-
tled to attormey fees in this action; however, to
balance the equities neither side is awarded attorney
fees.

“18. Plaintiffs' counsel is not entitled to fees for
services rendered as a broker

“19. The fees requested by plaintiffs' counsel in
excess of $15,000.00 are unreasonable in view of
the nature of the action, the complexity of the law-
suit, and the amount at stake for both parties.

“20. The attorney fee and court costs provision in
the lease option agreement does not apply on these
facts to the specific performance action. It was be-
yond the conternplation of the parties, whereas here
the request exceeds the amount in controversy.”

and ordered that neither side was entitled to attorney
fees, court costs, or damages.
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The attorney for the Erichs had submitted to the court
a request for costs expended and for attorney fees in
the sum of $15,006.25 based upon 88 hours for ser-
vices rendered in the within action and 401/4 hours in
the municipal court action, billed at the rate of sev-
enty-five dollars per hour and two-hundred fifty dol-
lars per court appearance. The Erichs, further, re-
quested compensation for expenses and for the dif-
ferential interest rates between November 1977, the
date they allege the conveyance should have occurred,
and April 1979, the date of the conveyance.

v

[1][2] Respondent's two pronged assertion that the
option was never exercised by the appellants and that
even assuming it was, the terms of the option were not
timely met, has no merit. This position fails to dis-
tingnish between an option and the exercise of an
option which results in a contract of purchase and sale.
An option may be viewed as a continuing, irrevocable
offer to sell property to an optionee within the time
constraints of the option contract and at the price set
forth therein, It is, in other words, a unilateral contract
under which the optionee, for consideration he has
given, receives from the optionor the right and the
power to create a contract of purchase during the life
of the option. “An option is a contract, made for con-
sideration, *928 to keep an offer open for a prescribed
period” {1 Witkin, Summary of Calif Law, 8th ed.,
Contracts, (E 216). An option is transformed into a
contract of purchase and sale when there is an un-
conditional, unqualified acceptance by the optionee of
the offer in harmony with the terms of the option and
within the time span of the option contract. (Catesv,
McNeil (1915) 169 Cal. 697, 147 P. 944.)

A contract must be so construed to, as nearly as is
possible ascertain and give effect to the intention
which the parties had at the time the contract was
entered into. (Cal.Civ.Code § 1636.) ™

FNI. “CONTRACTS, HOW TO BE IN-
TERPRETED. A contract must be so inter-
preted as to give effect to the mutual inten-
tion of the parties as it existed at the time of
contracting, so far as the same is ascertain-
able and lawful” (See also, Healy Tibbits
Const. Co. v. Employers' Surplus Lines Ins.
Co. (1977) 72 Cal.App.3d 741, 140 Cal Rptr.
375; and Advance Med. Diag. Lab. v. L. A,
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City (1976) 58 Cal. App.3d 263, 129 Cal.Rptr.

123) ‘

[3][4] In this regard in the instant case the option
contract is silent as to the time and mode of payment
of the purchase price. There is no provision to the
effect that the payment of the purchase price shall be
prior fo or coincident with the exercise of the option.
Accordingly, the contract cannot be reasonably con-
strued to establish that it was the intention of the par-
ties to require that the tender of the purchase price to
the seller had to precede the exercise of the option.
Indeed, it is generally recognized **543 that payment
of the purchase price in an option contract is, unless
otherwise stated in the contract, an obligation to be
performed by the optionee in his performance of the
conditions of the bilateral contract of purchase and
sale which is formed upon the exercise of the op-
tion. Cates v. McNeil (1915) 169 Cal. 697, 147 P.
944, is factually strikingly similar to the instant case
and is illustrative of this rule. In Cates, defendant's
lease granted to them a ten year option to purchase
certain real property for the price of six-hundred dol-
lars per acre. On the day prior to the expiration of the
option the optionees gave notice to the optionor that
they were exercising the option and were ready and
willing to consummate the purchase. The sellers, as in
the instant case, insisted that payment of the purchase
price simultaneous with the notice of exercise of the
option. was an essential prerequisite to constitute an
effective acceptance of the option offer. The court
disagreed holding that since the clause was silent on
the issue of payment of price the optionees had ac-
quired an irrevocable right to purchase the property
and the only act necessary to establish a binding con-
tract was the pgiving of notice of accep-
tance.*929 Payment was only an essential condition
to be met before the optionees would be entitled to a
conveyance. 2

FN2. See, Wilson v. Ward (1957) 155
Cal.App.2d 390, 317 P.2d 1018, for the rule
where the contract is not silent on price. In
Wilson, the option agreement expressly
stated that the purchase price was to be paid
on or before a specified date. The court held
that this was an express condition and be-
cause not met expressly as required by the
agreement the opiion was not exercised. (See
also, Riverside Fence Co. v. Novak (196%9)
273 Cal. App.2d 656, 78 Cal Rptr, 536.)
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[5]{6] In the instant case the Erichs exercised their
option by communicating to Granoff in writing their
election to accept his offer, 2 Such notice was suffi-
cient, we hold, to create a binding bilateral contract of
sale between the parties. After Mr. Granoff received
the notice he had only to calculate the exact sum of
money due him as prescribed by the formula stipu-
lated to in the option contract. The tender of the pur-
chase price not being a condition precedent of the
option contract and there being no other condition
precedent specified in the agreement the exercise of
the option validly occurred,

FN3. Option confracts are subject to the
statutory provision on acceptance of an offer,
hence the option was effectively exercised at
the time the acceptance was deposited in the
mail, (See, Cal.Civ.Code, s 1583; and, Palo
- Alto Town & Country Village, Inc. v. BBIC

Co. (1974) 11 Cal.3d 494. 113 Cal.Rptr. 705
and In re Crossman's Estate (1965) 231

Cal.App.2d 370, 41 Cal.Rptr. 800.}

\Y

[7]1 Respondents' second contention that the Erichs did
not, under the contract of sale perform within a rea-
sonable time after exercise of the option, is not well

~ taken. The record reflects that any delay caused was

not because of dilatory tactics by the Erichs, They
gave verbal notice in June and did not receive from the
seller the exact amount of the purchase price due,
$13,106.77, until approximately September 7, 1977.
In late September or early October, the record reflects,
that sum was available upon demand from both Oc-
cidental Mortgage Company and Standard Mortgage
Company. The demand docurhents were mailed to
Norma Investment Company on October 7, 1977, and
returned to the escrow company unsigned. In view of
this sequence of events the optionees did act as dili-
gently as was reasonably possible under the circum-
stances.

That part of the judgment of the trial court ordering
specific performance is, accordingly, affirmed.

*930 VI

F81[91[101[11] The unjustified failure of an obligor to
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perform a contract constitutes a breach of that contract.
(See Rest., Confracts, § 312; and see Witkin, 1
Summ.Calif. Law (8th Ed.) § 616, p. 525.) Moreover,
hindrance of the other party’s performance **544
operates to excuse that party's nonperformance. 2%
And where one party who is willing and able to per-
form the contract is prevented from so doing by the
other party the primary measure of damages is the
amount of the obligee's loss; that loss may consist of
profits which he would have derived from perform-
ance or, reasonable outlay or expenditures toward
performance. ( Navarro v. Jeffries (1960) ‘181
Cal.App.2d 454. 5 CalRptr. 435; see also,
Cal.Civ.Code. § 3300; Christensen v. Slawter {1959)
173 Cal. App.2d 325, 334, 343 P.24d 341.) These legal
principles are applicable to the case at hand. We hold
that the Erichs, as parties entitled to specific per-
formance are entitled to judgment for the rent paid to
Mr. Granoff from the end of the option period, No-
vember 11, 1977, to March 10, 1979, and to judgment
for rents and profits from the date they were entitled to
a conveyance. They submitted their notice of exercise
of the option on June 24, 1977, and in September 1977,
were in a posture to deliver the purchase price. During
this period Mr. Granoff did not meet his obligation of
performance. Had he timely performed by proceeding
with the transaction promptly in good faith B the
same would have been consumated and no rent obli-
gation would have arisen. Similarly, there would have
been no undertaking required, the cost of which was
five hundred dollars, to stay the unlawful detainer
action instituted by Mr. Granoff in the Pomona Mu-
nicipal Court. Accordingly, reimbursement to the
Erichs of the total of two-thousand four hundred and
twenty dollars which they paid and interest thereon ¢
is proper in view of the principle that performance is
related back to the performance date of the contract,
with the obligees *931 beéing entitled to the rents,
issues and profits which flow from the property, albeit
in the form of reasonable rental value from obligees
themselves, (See, Lifton v. Harshman (1949} 90
Cal.App.2d 180, 183, 202 P.2d 858:; Ellis v. Mihelis
{1963) 60 Cal.2d 206, 219, 32 Cal.Rptr. 415, 384 P.2d
7: Re v. Wells Fargo Bank, 269 Cal.App.2d 783, 75

Cal.Rptr. 367.)

FN4. California Civil Code section 1511
provides:

“The want of performance of an obligation,
or of an offer of performance, in whole or

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.



109 Cal. App.3d 920, 167 Cal.Rptr. 538
(Cite as: 109 Cal.App.3d 920, 167 Cal.Rptr. 538) .

in part, or any delay therein, is excused by
the following causes, to the extent to which
they operate:

“1. When such performance or offer is
prevented or delayed by the act of the
creditor, or by the operation of law, even
though there may have been a stipulation
that this shall not be an excuse . . .” and see
(Beverage v. Canton Placer Min. Co.
(1955) 43 Cal2d 694, 278 P.2d 694
Carson v. Brown Motel Investments. Inc.
1978) 87 Cal.App.3d 422, 151 Cal.Rptr.

385.)

ENS5, Refusal to perform without good cause
is sufficient to constitute lack of good faith
performance. {Shaw v. Union Escrow, etc,
Co. (1921) 53 Cal.App. 600. 200 P, 25;
Brandolino v. Lindsay (1969} 269
Cal.App.2d 319, 325, 75 Cal.Rpir. 56: Kahn
v. Lischner (1954) 128 Cal. App.2d 480, 490,

275 P.2d 539.)

FN6. See California Civil Code section 3287
and see Utemark v. Samuel (1953 118
Cal.App.2d 313,257 P.2d 656.

VII

[12] Appellant's contention that they are entitled to an
award of attorney fees and costs has merit, It is the
general rule that attorney fees are not recoverable by a
prevailing party in an action either at law or in equity
unless expressly provided for by contract. (California
Code Civ.Proc., s 1021; Gates v. Green, 151 Cal. 65,
90 P. 189; Los Angeles Trust & Sav. Bank v. Ward,

197 Cal. 103, 239 P. 847 Stockton v. Palermo, infra, p.

355.) In the instant case the contract the parties en-
tered into specifically provided for the payment of
attorney fees under certain conditions. In our view the
appellants have met these conditions. Appellants are
the prevailing parties in the instant action for specific
performance and, construing the langvage of the con-
tract in the “ordinary and popular sense” Stockton
Theatres, Inc. v. Palermo, 124 Cal.App.2d 353, 357,
268 P.2d 799, they are the “injured parties”. An award
of attorney fees is a matter within the sound discretion
of the trial court and absent a manifest abuse of dis-
cretion the determination of the trial court will not be
disturbed. ( Shannon v. Northern Counties' Title Insur.
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Co. (1969} 270 Cal.App.2d 686, 76 CalRpfr._7;
Walters v. Marler (1978) 83 CalApp.3d 1. 147
Cal.Rptr. 655; Clejan v. Reisman (1970) 5 Cal. App.3d
224, 84 Cal.Rptr. 897.) The record reflects that in this
case the Erichs were **545 required to engage the
services of counsel in order to enforce their rights
under the contract and to pursue the matter to trial
where they prevailed. Since the contract provided for
the payment of reasonable attorney fees, such fees-
should have been awarded. Major factors the court
may consider in determining, in its sound discretion,
what constitutes reasonable compensation for an at-
torney: “. . . the nature of the litigation, its difficulty,
the amount involved, the skill required and the skill
employed in handling the litigation, the attention
given, the success of the attorney's efforts, his learning,
his age, and his experience in the type of work de-
manded (citation); the intricacies and importance of
the litigation, the labor and the necessity for skilled
legal training ability in trying the cause, and the time
consumed.”932  ( Berry v. Chaplin (1946) 74
Cal.App.2d 669. 679, 169 P.2d 453; and see Hurst v,
Hurst (1964) 227 Cal.App.2d 859, 39 Cal.Rptr. 162.)
Considering these factors we hold that the failure to
order an award of attorney fees was not an exercise of
discriminating judgment and constituted an abuse of
discretion. We find that the trial judge should have
rendered an order for reasonable attorney fees to
compensate appellant's attorney for services rendered
to the appellants in preparation for and trial of the _
instant action and for the costs expended by the Erichs
in the prosecution of this cause.

VIIi

The ruling herein being dispositive. of appellant's
contentions regarding the inadequacy of the findings,
they are not discussed. The contentions of appellants
Erich regarding other miscellaneous damages such as
increased mortgage interest rates, are rejected as being
without merit.

The judgment is modified as follows: On page 2 of the
Judgment, lines 17-18, are deleted in their entirety.
Substituted therefor the following paragraph is added:
“3. Plaintiffs shall recover from defendant as damages
the sum of $2,420 and interest of $237.00 a total sum
of $2,657; defendant shall not recover any damages
from plaintiffs.” Paragraph 4, line 19, is modified by
deleting therefrom the words “Each party” appearing
at the beginning of said paragraph before the word
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“shall®, and substituting therefor the word “Defen-
dant”.

This cause is remanded and the trial judge is directed
to calculate and order the payment by respondent of
the costs and reasonable attorney fees for appellant's
attorney consistent with the remarks get forth in this
opinion, In all other respects the judgment is affirmed.
It is further ordered that defendants shall pay to
plaintiffs as and for attorney fees on this appeal the
sum of ‘one-thousand five hundred dollars ($1,500)
and their costs.

LILLIE, Acting P, J., and L, THAXTON HANSON, J.,
COncur.

Cal.App., 1980.

Erich v, Granoff

109 Cal. App.3d 920, 167 Cal.Rptr. 538

END OF DOCUMENT
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P HAYWARD LUMBER AND INVESTMENT
COMPANY (a Corporation), Respondent,
V.
.CONSTRUCTION PRODUCTS CORPORATION (a
Corporation), Appellant.
Civ. No. 18811.

District Court of Appeal, Second District, Division 2,
California.
Apr. 7, 1953,

HEADNOTES

(1) Landlord and Tenant § 94--Options to Re-
new--Exercise of Option.

A finding of court that lessee's letter reading “We are
continuing our lease in accordance with our lease
contract for the year 1951 for the factory and the
machinery and tools” was an attempt to renew the
lease of personalty solely for one year and was “inef-
fectual” or an insufficient exercise of the option con-
tained therein, which provided for a renewal on a
two-year basis, is substantially supported by lessee's
follow-up letter, in which he refers to the earlier letter
as an exercise of “our option for the factory and ma-
-chinery and tools for the coming year of 1951.” .

(2) Contracts § 25--Consent--Sufficiency of Accep-
tfance. '

An offer must be accepted in the terms in which it is
made, and an alteration of such terms is tantamount to
rejection of the original offer and the making of a
counteroffer,

See Cal.Jur., Contracts, § 25; Am.Jur., Contracts, §
37 et seq.

{3) Landlord and Tenant § 94(1)--Options to Re-
new--Exercise of Option.

A notice of intention to renew in order to be binding
on the lessor must state an intention to renew on such
terms and for such period as are specified in the lease.

(4) Landlord and Tenant § 94(1)--Options to Re-
new--Exercise of Option.

To avail himself of an option of renewal given by a
lease, a tenant must apprise the lessor in unequivocal
terms of his unqualified intention to exercise his op-
tion in the precise terms permitted by the lease.

Page |

See Cal.Jur., Landlord and Tenant, § 69; Am.Jur.,,
Landlord and Tenant, § 979.

(5 Bailments § 16--Duration and Termina-
tion--Holding Over.

The hold-over doctrine of real estate leases does not
apply to the hiring of personalty, and the mere act of -
retaining possession of personal property will not
imply a renewal of a contract in the absence of an
agreement thereto by the parties.

See Am.Jur,, Bailments, § 334.

(6) Pleading § 124--Answer--Equitable Defenses.

A defendant wishing to raise an equitable defense
must specifically plead it in the answer with some
particularity,

(7) Forfeitures § 17--Relief Under Statute.

Civ. Code, § 3275, presupposes that the party seeking
relief from a forfeiture is in default, and to secure
relief under its terms it is necessary for him to plead
and prove facts that will justify its application.

(8) Contracts § 17--Options--Nature,

An option is an offer by which a promisor binds
himself in advance to make a contract if the optionee
accepts on the terms and within the time designated in

_the option.

(9) Contracts § 17--Options--Judicial Attitude.

Since the optioner is bound while the optionee is free
to' accept or not as he chooses, courts are strict in
holding an optionee to exact compliance with the
terms of the option.

- (10) Landlord and Tenant § 90--Options to Re-

new--Forfeiture of Right.

Equitable principle of relief against a forfeiture under
Civ. Code, § 3275, may not be invoked by a lessee
who, by varying the terms of an option in his pur-
ported renewal, in effect rejected the option, which
became extinguished with expiration of the term of the
lease.

(11) Judgments § 367--Res Judicata--Action on Dif-
ferent Cause or Claim.

One of the principal requirements for application of
doctrine of res judicata is that the issue decided in the
previous action must be identical with the one pre-
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sented in the present suit.

(12) Judgments § 399--Res Judicata--Matters not
Adjudged.

Only such matters are adjudicated in a prior judgment
which appear on its face to have been adjudicated or
which were necessarily included therein, and when it
affirmatively appears that an issue was not determined
by the judgment, it is not res judicata on that issue.

(13) Judgments § 397--Res Judicata--Matters Which
Might Have Been Litigated.

Res judicata rule may not be invoked merely becanse
the rights, claims or demands arise out of a subject
matter involved in a prior litigation, so long as they
constitute separate or distinct causes of action which
were not placed in issue in the former case.

(14) Indgments § 400--Res Judicata--Matters not in
Issue.
A defendant in a claim and delivery action may not
invoke the principle of res judicata where the former
action was concerned solely with real estate, and the
judgment settled the issue of defendant's right to re-
new its lease of the realty and the fact that it had given
proper notice of renewal for a one- year period, while
in the present proceeding the issue related to whether
" defendant had exercised its option to renew its lease as
to the personalty, which was contained in a separate
clause of the agreement between the parties and was
not invelved in the former action.

SUMMARY

APPEAL from a judgment of the Superior Court of
Los Angeles County. Wilbur C. Curtis, Judge. Af-
firmed.

Action in claim and delivery. Judgment for plaintiff
affirmed.

COUNSEL

Larwill & Wolfe, Michael F. Shannon and Thomas A.
Wood for Appellant.

Philip T. Lyons for Respondent.

FOX, J.

Page 2

Defendant appeals from a judgment awarding plaintiff
the possession of certain leased personal property {or
its value) and for damages for the detention thereof.

Plaintiff was conducting a business under the fictitious
firm name of Hayward-Hallett Equipment Company,
which in 1948 had been losing substantial sums of
money. In the latter part of that year, plaintiff and
defendant entered into a contract whereby defendant
agreed to take over and liquidate an inventory of parts
used in the construction of hoists and compressors
which plaintiff utilized in its business. It was agreed
that to accomplish this liquidation, defendant would
continue the business of Hayward-Hallett Equipment
Company by manufacturing and selling compressors
and hoists fabricated from the parts in the inventory.
To effectuate this purpose, the agreement provided
that plaintiff Jease to defendant the real and personal
property used in the operations of the Hayward-Hallett
Equipment Company. The personal property, which is
the subject of this action, consisted of machinery and
specialized tools requisite to the manufacture of hoists
and compressors,

On July 12, 1949, the parties entered into a new
agreement containing leases on the aforementioned
real and personal property which was in substitution
of the earlier contract. This agreement provided that
the lease of the real property was to be for a term of
two years, from January 1, 1949, to December 31,
1950, defendant having an option to renew the lease
“from year to year from and after December 31, 1950,
for an additional five year period, to December 31,
1855.” The *224 agreement further specified that the
leases of the special tooling, machine tools and other
tools and supplies was “for the period from January I,
1949, to December 31, 1950,” and granted defendant
an option to renew these leases “for a period of two
years from January 1, 1951, to December 31, 1852.”
(Ttalics added.) The agreement set forth that. in the
event of the exercise of the renewal options, the
monthly rentals would be fixed by agreement of the
parties, or by arbitration upon their failure to arrive at
a mutual agreement. The agreement also made provi-
sion for defendant to sell an enumerated list of hoist
and compressor parts belonging to plaintiff.

Defendant took possession of the premises and ma-
chinery and tools pursuant to the leasing agreement
and by the middle of 1950 had liquidated the major
portion of the inventory parts through its manufacture
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and sale of hoists and compressors. With the advent of
military operations in Korea, the properties occupied
and used by defendant under its leases were enhanced
in value, In July of 1950, plaintiff suggested it would
like to “resume possession of the leased properties.”
Through its president, Frank W. Wells, defendant
indicated it might move out if plaintiff sold it certain
equipment. Accordingly, plaintiff gave defendant an
option to buy this equipment for $10,000 on condition
that defendant relinquished its lease of the premises.
In August, 1950, defendant informed plaintiff of its
inability to accept this option because of the unavail-
ability of other machinery it would need to continue in
business. Mr. Wells testified he had never told plain-
tiff he was going to leave the premises and the ma-
chine tools at the expiration of the year 1950, On
October 31, 1950, plaintiff served on defendant a
30-day notice of cancellation of the agreement unless
defendant fulfilled its obligation to pay certain sums
accruing thereunder, On November 30, 1950, Mr.
Wells avoided such a cancellation by making a pay-
ment of $1,960 to Mr. Hubbard, plaintiff's secretary.
On this occasion Mr, Wells testified that “Mr. Hub-
bard said to me 'Obviously, after going to all the
trouble to wire that money to me last night, you must
be intending to stay' and 1 said, 'Yes, obviously.' ”

On December 28, 1950, Mr. Wells wrofe a letter to Mr.

Hubbard, the material part of which reads: “We are

- -continuing our lease in accordance with our lease

contract for the year 1951 for the factory and the
machinery and tools.” The letter was delivered the
following day. On January 2, *225 1951, plaintiff
wrote a teply to the above letter reading in part as
follows:

“You are hereby notified that your attempt to 'con-
tinue' the lease of our property under the agreement of
June [sic] 12, 1949, is not accepted as an exercise of
the option to renew the lease provisions of said con-
tract, for the following reasons: ”1, You have failed to
give timely, or any notice of your intention to exercise
the option to renew the lease provisions of the
Agreement of June 12, 1949, II. You have fajled to
perform the conditions precedent to your right to ex-
ercise the option to renew the lease provisions of the
agreement III. You are now, and have been continu-
ously since December 10th, in default in complying
with the terms of said confract. ...“ The letter set forth
that the default consisted of delinquency in the pay-
ment of rentals, and concluded with a demand that
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defendant surrender the real property and restore to
plaintiff possession of all the personal property owned
by it.

On January 3, 1951, defendant's Mr. Wells wrote
plaintiff, in part, in the following terms: I wish to
acknowledge receipt of your letier dated January 2, ...
in connection with my exercising our option for the
factory and machinery and tools for the coming year of
1951, (ltalics added.) Thereafter defendant contin-
ued to occupy the premises and retained possession
and use of the machinery, offering to pay plaintiff a
mutually acceptable rental. At subsequent conferences
between the parties plaintiff refused to accept defen-
dant as its tenant, reiterating the reasons previously
given,

Plaintiff brought an action for unlawful detainer of the
real property in January, 1951, which resulted in a
judgment for defendant, subsequently affirmed on
appeal. { Hayward Lbr. & Inv. Co. v. Construction
Products Co., 110 Cal. App.2d 1 [ 241 P.2d 10541.) In
that action, the court found that defendant had prop-
erly exercised its option to renew the lease pertaining
to the real property, and it was found not to have
breached any of its obligations under the contract.

In April, 1951, plaintiff instituted the present claim
and delivery action, to which defgendant answered by
pleading its lawful possession under its lease. By
amendment to its answer, defendant further alleged
that it had renewed its lease by written notice on De-
cember 29, 1950, and entered a plea in abatement by
virtue of its favorable judgment in the unlawful de-
tainer action, in which an appeal was then pending. At
the outset of the trial, the trial court received evidence
*226 concerning the plea in abatement and refused a
continuance of the proceedings on the grounds that the
adjudication of the issues in the unlawful detainer
action was not determinative of the issues in the case
at bar. In rendering a judgment in plaintiff's favor in
this replevin action, the court found that on December
29, 1950, defendant made an ineffectual attempt to
renew its lease for a period of one year from the date
of its expiration and that this "attempted renewal was
not in accordance with the terms of the agreement of
July 12, 1949, and was promptly rejected by the
plaintiff.“ The court further found that the agreement
covering the personal property expired of its own
force on December 31, 1950, and "that defendant did
not validly exercise its option to renew said Agree-
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ment for an additional period of two years as provided
therein; that there was no termination of said Agree-
ment by plaintiff by reason of any default upon the
part of the defendant.”

{1} Defendant contends that the court erred in its
construction of the letter of December 28, 1950, as an
atternpt to renew the lease of personalty solely for the
year 1951, and as such was an insufficient exercise of
the option contained therein, which provided for a
renewal on a two-year basis. The disputed part of the
letter reads: "We are continuing our lease in accor-
dance with our lease contract for the year 1951 for the
factory and the machinery and tools.”“ Defendant ar-
gues that the reference to the year 1951 should be
interpreted only as applying to the real property,
which defendant was entitled to renew on a
year-to-year basis; however, since there was but one
option for a renewal covering the tools and machinery,
it contends this option was properly taken up in the
letter stating the lease was being continued ”in ac-
cordance with our lease confract.” Whatever plausi-
bility this argument might have is greatly diminished
by defendant's follow-up letter of January 3, 1951, in
which Mr, Wells refers to the letter of December 28,
1950, as an exercise of "our option for the factory and
machinery and tools for the coming year of 1951
“ (Italics added.) The letter of January 3d clarifies
whatever uncertainty existed in defendant's notice of
- ‘December 28th and confirms defendant's proposal to
renew the lease on the personal property for only a
one- year period rather than an accepfance of the
option to extend it for two years. This later letter fur-
nishes substantial support for the court’s finding or,
more accurately stated, conclusion that defendant's
notice of renewal was ” inefféctual.” *227 Therefore
we cannot agree with defendant that there is no evi-
dentiary basis for the court’s finding or that its con-
struction of the instrument referred to is wrong. This is
particularly true where, as here, there is extrinsic
evidence clarifying the crucial document and the in-
ferences are conflicting. In such case, where the
finding of the court is compatible with the evidence, it
will not be disturbed on appeal. ( Joknston v. Landucci,

21 Cal.2d 63. 69 [ 130 P.2d 405, 148 AL.R. 1355];
Davis v. Stulman, 72 Cal.App.2d 255, 260 [ 164 P.2d

7871

(2) The determination that defendant's attempted ex-
ercise of the option was not in accordance with the
agreement is consistent with the settled princi-
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ple, "applicable to options as to other contracts, that
the offer must be accepted in the terms in which it is
made, and the alteration of such terms ... is tantamount
to the rejection of the original offer and the making of
a counter-offer; ..“ ( Alexander v. Bosworth_26
Cal. App. 589, 597 [ 147 P. 607].) (3) A striking par-
allel is presented in the case of Carney v. Heisch, 67
Cal. App. 465 [ 227 P. 780], where the lease provided
for a renewal for a period of two years,” The lessee
gave notice that he was exercising his option *for an
additional period of one year.” In rendering a judg-
ment for the lessee, it was there stated (p. 467): "A
notice of an election to renew in order to be binding
upon the lessor must state an intention to renew on
such terms and for such period as are specified in the
lease. If the lessee has an option to renew for a period
particularly specified ... a notice by him that he will
renew for a different period ... is nugatory and it may
be ignored by the lessor. In fact, such a notice of an
election to renew the lease on different terms is an
offer, not to renew, but to make another lease, and it
will be regarded by the law as an implied election not
to renew the old lease. “ Plaintiff was justified,
therefore, upon receipt of defendant's letter, in reply-
ing that defendant had “failed to give timely, or
any,“ notice of intention to exercise the option. De-
fendant cannot complain that the court resolved the
doubts arising from any ambiguity in the language
chosen in the letter-notice against the author of that
instrument. ( Wilck v, _Herbert, 78 Cal.App.2d 392
{178 P.2d 251)

Defendant urges that the evidence shows that at
various times during 1950 it gave oral notice to
plaintiff of its intention to renew the lease in question.
An examination of the testimony referred to does not
support this claim. (4) To avail himself of an option of
renewal given by a lease, a *228 tenant must apprise
the lessor in unequivocal terms of his unqualified
intention to exercise his option in the precise terms
permitted by the lease. (32 Am.Jur., § 979, p. 822. See
Braun v. Leo G Maclaughlin Co., 93 Cal.App. 116,
120-121 [ 269 P 1911.) The evidence cited by defen-
dant relates to generalized and amorphous conversa-
tions between the parties regarding some immediate
problem under discussion; there is no affirmative,

. well-defined expression on the part of defendant

showing a specific intention o exercise the option in
the lease upon the terms available to it. Defendant
failed fo sustain its burden of showing an acceptance
within the requirements of the rule above stated. (See
Callisch v. Farnham, 83 Cal. App.2d 427. 430 [ 188
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P.2d 775].) Defendant further argues that no notice of
intention to exercise the option was required-that a
mere holding over afier December 31, 1950, consti-
tuted a valid acceptance of the offer, without more,
But no aunthorities are cited, and we have found none,
which support this proposition with respect to a lease
of personal property. (5) On the contrary, the rule has
been stated that the hold-over doctrine of real estate
leases does not apply to the hiring of personalty (8
C.J.S., p. 323) and that the mere act of retaining pos-
session of personal property will not imply a renewal
of a contract in the absence of an agreement thereto by
the parties, (6 Am.Jur., § 334, p. 433.)

Defendant contends that under the facts and circum-
stances here present the trial court should have applied
the equitable principle of relief against a forfeiture
under section 3275 of the Civil Code. To this there are
several answers. (6) First, if defendant wished to raise
this as an equitable defense, it should have been spe-
cially pleaded in its answer. The party relying upon an
equitable defense must plead it with some particularity.
{ Swasey v, _Adair, 88 Cal. 179, 182 [ 25 P 1119].)
Defendant's answer does not ask relief under section
3275, nor does his answer contain any averments
suggesting relief from a forfeiture was sought. (21
Cal.Jur, p. 137.) (7) Second, ” [s]ection 3275 pre-
supposes that the party seeking relief is in default, and
in order to secure relief under its terms it is necessary

<. - for him to plead and prove facts that will justify its

application [citing cases].” { Barkis v. Scott, 34 Cal.2d
116. 120 [ 208 P.2d 3671.} The findings herein spe-
cifically declare.”that there was no termination of the
said Agreement by plaintiff by reason of any default
on the part of the defendant. *229 Third, there is
scant analogy between the present situation and the
circumstances in the two decisions cited by defendant,
Kaliternav. Wright, 94 Cal.App.2d 926 [ 212 P.2d 32],

and Title Ins. & Guar. Co. v. Hart, 160 F.2d 961, 970.)
In the Kaliterna case, the lessor contended that the
lessee was not entitled to renew his lease, despite the
lessor's previous waiver of minor breaches. The court
held that plaintiff was not in default, and so had not
forfeited his option to renew. The Hart case involved
the similar problem of whether a lessee guilty of cer-
tain breaches and violations of covenants in a lease
had forfeited his right to exercise an option to renew,
notice of which was properly given. In both of the
above cases, the court provided for relief against for-
feiture by a liberal interpretation of forfeiture provi-
-sions in the lease itself, which is the sound and correct
application of equitable principles. In the matter at bar,
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however, the judgment against defendant was based
upon its failure to exercise the option as required by its
particular terms. (8) An option is an offer by which a
promisor binds himself in advance to make a contract
if the optionee accepts upon the terms and within the
time designated in the option. (9) Since the optionor is
bound while the optionee is free to accept or not as he
chooses, courts are strict in holding an optionee to
exact compliance with the terms of the option. (See
Wightman v, Hall, 62 Cal. App. 632. 634 [ 217 P. 580].)
(10) By varying the terms of the option in his pur-
ported renewal, defendant in effect rejected the option,
which became extinguished with the expiration of the
term of the lease. Section 3275 is therefore inappli-
cable in these circumstances.

Defendant contends that the decision in its favor in the
unlawfut detainer action is res judicata of the issues in
the current litigation. This is without merit. (11) One
of the principal requirements for the application of the

~doctrine of res judicata is: Was the issue decided in the

previous action identical with the one presented in the
present suit? { Bernhardv. Bank of America 19 Cal.2d
807. 813 [ 122 P.2d 892].) (12) In Stark v. Coker, 20
Cal.2d 839, 843 [ 129 P.2d 390], the court points out
that only such matters are adjudicated in a prior
judgment which appear upon its face to have been
adjudicated or which were necessarily included
therein, and that "when it affirmatively appears that an

. issue was not determined by the judgment, it obvi-

ously is not res judicata upon that issue.” (13) Like-
wise, the rule may not be invoked merely because the
rights, claims or demands arise out *230 of the subject
matter involved in a prior litigation, so long as they
constitute separate or distinct causes of action which
were not placed in issue in the former case. ( Title
Guar. & Tr. Co. v, Monson, 11 Cal2d 621, 631 [ 81

P.2d 944].)

(14) It is thus apparent that defendant cannot properly
call to his aid the principle of res judicata, The former
action was concerned solely with the real estate, and
the judgment settled the issue of defendant's right to
renew its lease of the realty and the fact that it had
given proper notice of renewal for a one-year period.
In the present proceeding, the issue related to whether
defendant had exercised its option to renew its lease as
to the personalty, which was contained in a separate
clause of the agreement between the parties and was
not involved in the former action. The causes of action
in the two proceedings were thus separate and distinct,
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although arising out of the same subject matter. Hence,
a judgment in the first proceeding creates no obstacle

. to this proceeding for the recovery of personal prop-
erty, since no issue was tendered or-adjudication had
thereon in the former action. (Title Guar. & Tr. Co. v.
Monson, supra; Daugherty v. Board of Trustees, 111
Cal. App.2d 519, 522 [ 244 P.2d 950].)

The judgment is affirmed.

Moore, P. J., and McComb, I., concurred.

A petition for a rehearing was denied April 29, 1953,
and appellant's petition for a hearing by the Supreme
Court was denied June 4, 1953,

Cal. App.2.Dist.

Hayward Lumber & Inv. Co. v. Construction Products
Corp.

117 Cal.App.2d 221,255 P.2d 473

END OF DOCUMENT
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PHOLIDAY INNS OF AMERICA, INC,, et al.,
Plaintiffs and Appellants,
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D. MANLEY KNIGHT et él., Defendants and Re-
spondents.
L. A. No. 29598.

Supreme Court of California
Feb. 13, 1969.

HEADNOTES

(1) Forfeitures § 17(1)--Relief~Under Statute,

The proscriptions of Civ. Code, § 3275, against for-
feiture apply in any.case in which the party seeking
relief from default has brought himself within the
terms of the section by pleading and proving facts that

justify its application; and in determining whether a |

given case falls within the statute, it is necessary to
consider the nature of the contract and the specific
clause in question,

Relief of purchaser against forfeiture of land contract,
note, 40 A.L.R. 182 See also Cal.Jur.2d, Forfeitures
and Penalties, § 24 et seq; Am.Jur., Vendor and
Purchaser (1st ed § 642),

. (2) Forfeitures § 17(3)--Relief--Under Statute--Time
as Essence of Condition.

In a proper case, relief will be granted under Civ. Code
§ 3275, providing for relief in case of forfeiture, from
a provision of a contract making time of the essence in
tendering annual payments thereunder,

(3) Forfeitures § 17(1)--Relief--Under Statute.

In an action by optionee's successors to declare effec-
tive a written contract granting a five-year option to
purchase real estate with the price for the option
payable in five annual instalments, plaintiffs were
entitled to summary judgment declaring the contract
in force, by way of relief under Civ. Code, § 3275,
relating to relief in case of forfeiture if the contract
were terminated, where it appeared that the fourth
instalment was not paid precisely on time, that on a
‘risk allocation basis each instalment was partially for
an option to buy the land during that year and partially
for renewal of the option for another year, that plain-
tiffs would suffer a forfeiture of that part of the three
instalments previously paid atiributable to the right to
exercise the option during the last two years by re-
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quiring payment strictly on time, that plaintiffs were
willing and able to continue with performance of the
contract and acted in good faith to accomplish that end,
and that optionor would receive the benefit of his
bargain, the full price of the option granted.

SUMMARY

APPEAL from a judgment of the Superior Court of
Orange County. Herbert S. Herlands, Judge. Reversed
with directions.

Action seeking a declaration that a contract was in full
force and effect. Summary judgment for defendants
reversed with directions.

COUNSEL

Greenberg & Glusker, Arthur N. Greenberg and
Harvey R. Friedman for Plaintiffs and Appellants.

Gordon X. Richmond for Defendants and Respon-
dents.

TRAYNOR, C. J.

Plaintiffs appeal from a judgment for defendants in an
action seeking a declaration that a contract was still
effective. The judgment was entered after plaintiffs'
motion for a summary judgment was denied and de-
fendants' motion for summary judgment was granted.

The pleadings and affidavits of the parties establish
the following undisputed facts.

Plaintiffs are the successors in interest to the optionee
under a written option contract between the optionee
and the owners of the option property, defendant D,
Manley Knight and his mother Mary Knight. Mary
Knight is now deceased and D. Manley Knight is the
sole owner of the property. Although his wife is also
named a defendant herein, she has no interest in the
confract or the option property. We will therefore refer
to D. Manley Knight as defendant.

The contract, executed on September 30, 1963,
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granted an option to purchase real property in Crange
County for $198,633, the price to be subject, however,
to prescribed adjustments for changes in the cost of
living. Unless cancelled as provided in the agreement,
the option could be exercised by giving written notice
thereof no later than April I, 1968. The contract pro-
vided for an initial payment of $10,000 and for four
additional payments of $10,000 to be made directly to
the optionors on July 1 of each year, commencing in

1964, unless the option was exercised or cancelled -

before the next such payment became due. These
payments were not to be applied to the purchase price.
The cancellation provision provided that “it is mutu-
ally understood that failure to make payment on or
before the prescribed date will automatically cancel
this option without further notice.” On December 9,
1963, the parties amended the contract by executing
escrow instructions that provided that the annnal
payments were to be deposited in escrow with the
Security Title Insurance Company, and that, in “the
event you [Security Title] do not receive the $10,000
annual payments [by July 1] and upon receiving notice
from Optionors to cancel the option, without *329
further instructions from Optionee you are to termi-
nate the escrow.”

The initial payment of $10,000 and the annual in-
stallments for 1964 and 1965 were paid. After the
execution of the contract, plaintiffs expended “great
- amounts of money” to-develop a major residential and
commercial center on the land adjacent to the option
property. These expenditures have caused the option
property to increase substantially in value since the
contract was executed. Plaintiffs' purpose in entering
into the contract was to put themselves in a position to
secure the advantage of this increase in value resulting
from their development efforts.

In 1966 plaintiffs mailed a check for $10,000 to de-
fendant. It was made out to D. Manley Knight and his
wife, Lavinia Knight, and dated June 30, 1966. De-
fendant received the check on July 2, 1966 and re-
turned it to plaintiffs on July 8, stating that the option
contract was cancelled. On July 8 plaintiffs tendered
another check directly to defendant, and he again
refused it. On July 15 plaintiffs deposited a $10,000
check with Security Title payable to defendant. Secu-
rity Title tendered the check to defendant, but his
attorney returned it to plaintiffs on July 27 and advised
them that the agreement was terminated pursuant to
the cancellation provision.
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Plaintiffs contend that payment of the annual install-
ment was timely on the ground that the check became
the property of defendant when mailed; that even if the
payment was late, the trial court should have relieved
them from forfeiture and declared the option in force
under section 3275 of the Civil Code; and that, in any
event, the trial court erred in excluding extrinsic evi-
dence offered to prove that the escrow instructions
modified the contract to permit payment at any time
before defendant notified the title company that the
option was cancelled. Since the undisputed facts es-
tablish that plaintiffs are entitled to relief from for-
feiture pursuant to section 3275, it is unnecessary to
consider plaintiffs' other contentions, A

FN1 Plaintiffs’ initial declaration in support
of their motion for summary judgment was
insufficient to support a judgment in their
favor. Before entering judgment for defen-
dants, however, the trial court agreed to re-
consider its initial ruling on the motions of
both plaintiffs and defendants for summary
judgment, and additional declarations were
filed. The undisputed facts establishing
plaintiffs' right to relief from forfeiture ap-
pear from the declarations filed by both sides.

Section 3275 provides: “Whenever, by the terms of an
obligation, a party thereto incurs a forfeiture, or a loss
in the *330 nature of a forfeiture, by reason of his
failure to comply with its provisions, he may be re-
lieved therefrom, upon making full compensation to
the other party, except in the case of a grossly negli-
gent, willful, or fraudulent breach of duty.” The tu-
multuous history of this section has been recorded ina
lengthy series of major decisions in the area of prop-
erty and contract law. ™

FN2 Glock v. Howard & Wilson Colony Co.
(1898} 123 Cal. 1 [ 55 P. 713, 69 Am.St.Rep.
17, 43 L.R.A. 199]; Barkis v. Scott (1949) 34
Cal.2d 116 [ 208 P.2d 3671; Baffa v. Johnson
(1950} 35 Cal2d 36 [ 216 P.2d 13];
Freedman _v. Rector _etc. of St Matihias
Parish (1951} 37 Cal.2d 16 [ 230 P.2d 629,
31 AL.R2d1]; Wardv. Union Bond & Trust
Co. (9th Cir. 1957) 243 F.2d 476: Caplan v.
Schroeder (1961) 56 Cal2d 515 [ 15
Cal.Rptr. 145, 364 P.2d 321]: Crane, Recent
Decisions on Damages in Commercial Cases
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in California (1960) 12 Hastings L.J. 109,
119-121; Hetland, Real Property and Real
Property Security: The Well-Being of the
Law (1965) 53 Cal.L.Rev. 151; Hetland, The
California  Land Contract (1960) 48
CalL.Rev, 729; Macaulay, Justice Traynor
and the Law of Contracts (1961) 13
Stan.L.Rev, 812, 849-856: Smith, Contrac-
tual Controls of Damages in Commercial
Transactions (1960) 12 Hastings L.J. 122,
134-140; Note, Is it Possible to Contract for
an Exact Performance? (1949) 37 Cal.L.Rev.
498; Note, Rights of the Defaulting Vendee
(1949) 37 CalL.Rev. 704; Comment,
Defuuiting Vendee Relieved from Forfeiture
(1949) 2 Stan.L.Rev. 235: Note, Instaliment
Land Sale Contract: Termination of the
Vendee's Rights After Default (1956) 3
U.C.L.A. L.Rev. 264; Note, Application of
Civil Code. Section 3275 to Relieve from
Forfeiture (1949) 23 So.Cal.L.Rev. 110.

(1) Although most of the cases considering section
3275 have involved land sale contracts, its proscrip-
tions against forfeiture apply in any case in which the
party seeking relief from default has brought himself
within the terms of the section by pleading and prov-
ing facts that justify its application. { Barkis v. Scott,
suprag, at pp. 118, 120.) In determining whether a
—given case falls within section 3275, however, it is
necessary to consider the nature of the contract and the
specific clause in question. Although the contract in
the instant case is an option contract, the question is
not whether the exercise of the option was timely, but
whether the right to exercise the option in the future
was forfeited by a failure to pay the consideration for
that right precisely on time. Defendant's reliance on
Cummings v. Bullock (9th Cir, 1966) 367 F.2d 182.
and Wilson v. Ward (1957) 155 Cal.App.2d 390 [ 317
P.2d 10181, is therefore misplaced. Both those cases
dealt with the time within which an option must be
exercised and correctly held that such time cannot be
extended beyond that provided in the contract, To hold
otherwise would give the optionee, not the option he
bargained for, but a longer and therefore more exten-
sive option. (2) In the present case, however, plaintiffs
are not seeking to extend the period during *331
which the option can be exercised but only to secure
relief from the provision making time of the essence in
tendering the annual payments. (See Scarbery v. Bill
Patch Land & Water Co. (1960) 184 Cal. App.2d 87,
102, 103 [ 7 CalRpir. 408].) In a proper case, relief
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will be granted under section 3275 from such a pro-
vigion. ( Barkis v. Scott, supra, atp. 122.)

(3) The sole issue in this case is whether the plaintiffs
have brought themselves within section 3275; whether
there would be a loss in the nature of a forfeiture suf-
fered by plaintiffs if the option contract were termi-
nated. Essentially, the position of defendant is that
there is no forfeiture since plaintiffs got precisely what
they bargained for, namely, the exclusive right to buy
the property for the three years during which they
made payments. Cancellation because of the late 1966
payment amounts to nothing more than terminating a
contract providing for that exclusive right during 1966.
As viewed by defendant, this contract is in effect
wholly executory and therefore its termination would
not result in a forfeiture to either party. ( Marfin v.
Morgan (1890) 87 Cal. 203 [ 25 P. 350,22 Am.St.Rep.

2401

To sustain defendant's argument, the contract would
have to be viewed as a series of independent contracts,
each for a one-year option. Only if this were true, .
could it be said that plaintiffs received their bargained
for equivalent of the $30,000 payments. ( Sheveland v.
Reed (1958) 159 Cal.App.2d 820, 822 [ 324 P.2d 6331.)
The economic realities of the transaction, however, do
not support this analysis. First, the language of the
agreement states that the “Optionors hereby grant to
Optionee the exclusive right and option fora five year
period. ...” The parties agreed to bind themselves to a
period of five years with the price payable in five
installments. On the basis of risk allocation, it is ¢lear
that each payment of the $10,000 installment was
partially for an option to buy the land during that year
and partially for a renewal of the option for another
year up to a total of five years. With the passage of
time, plaintiffs have paid more and more for the right
to renew, and it is this right that would be forfeited by
requiring payment stricily on time. At the time the
forfeiture was declared, plaintiffs had paid a substan-
tial part of the $30,000 for the right to exercise the
option during the last two years. Thus, they have not
received what they bargained for and they have lost
more than the benefit of their bargain. In short, they
will suffer a forfeiture of that part of the $30,000 *332
attributable to the right to exercise the option during
the last two years, '

FN3 Plaintiffs also allege forfeiture of “great
amounts of money” expended for the de-
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velopment of surrounding land. Evidently
none of the investment was made in the op-
tion property. Since there is nothing to indi-
cate that the development was mnot highly
profitable in its own right or that inclusion of
defendant's property was necessary to make
the development a success, it would not seem
that any part of these expenditures can be
considered forfeited by a termination of the
contract. (Cf. Scarbery v. Bill Patch Land &
Water Co., supra, where the plaintiff offered
evidence justifying the allocation of collat-
eral development expenditures to the
amounts forfeited by cancellation.)

Plaintiffs have at all times remained willing and able
to continue with the performance of the contract and
have acted in good faith to accomplish this end. De-
fendant has not suffered any injury justifying termi-
nation of the contract, and none of his reasonable
expectations have been defeated. N4 Moreover, he
will receive the benefit of his bargain, namely, the full
price of the option granted plaintiffs. As we stated in
Barkis, “when the default has not been serious and the
vendee is willing and able to continue with his per-
formance of the contract, the vendor suffers no dam-
age by allowing the vendee to do so.” ( Barkis v. Scot,

szpra, atp. 122.)

¥N4 Although the initial tender was made to
defendant and his wife and not to the Security
Title Insurance Company as the escrow in-
structions specified, it gave defendant notice
within one day of the due date that plaintiffs
sought to keep the contract in force.

The judgment is reversed and the trial court is directed
te enter a summary judgment for plaintiffs in accord
vaith the views herein expressed.

McComb, 1., Peters, J., Tobriner, I., Mosk, 1., Burke,
T.,and Sullivan, I., concurred. *333

Cal.
Holiday Inns of America, Inc. v. Knight
7( Cal2d 327, 450 P.2d 42, 74 Cal.Rptr. 722

END OF DOCUMENT
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C ANDREW SHEVELAND et al., Respondents,
A3
FRED E. REED et al., Appellants.
Civ. No. 9368.

District Court of Appeal, Third District, California.
Apr. 30, 1958.

HEADNOTES |

(1) Vendor and Purchaser § 52--Options--Return of
Consideration.

Where the trial court did not find that the original
option given by plaintiffs to defendant to purchase
certain realty was void, but found that a subsequent
option was void, and where the entire sum paid to
plaintiffs had been paid as consideration for the
original option and its extensions, defendant had re-
ceived the full equivalent of the price paid, there was
no consideration for the subsequent option (which was
complete within itself and expressly canceled all prior
options), and since no payments were made pursuant
thereto defendant was not entitled, on plaintiffs' action.
to quiet title to the property and to have the subsequent
~ option canceled, to a retwrn of the money previcusly
paid plaintiffs.

See Cal.Jur., Vendor and Purchaser, § 56.

SUMMARY

-APPEAL from a judgment of the Slllrgerior Court of
Napa County. Ben R. Ragain, Judge. t Affirmed.

FN* Assigned by Chairman of Judicial
Council.

Action to quiet title to real property and to have an
option to purchase it canceled. Judgment for plaintiffs
affirmed.

COUNSEL

Riggins, Rossi & Kongsgaard for Appellants. |

Dwyer, King, Price & Mering, James D. Boitano and
Harold T. King for Respondents.
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WARNE, J, pro tem, ™"

FN* Assigned by Chairman of Judicial
Council.

This is an appeal from a judgment quieting respon-
dents' title to a tract of land in Napa County.

The material facts, as found by the trial court, are that
on March 18, 1953, the respondents, in consideration
of 1,000, gave appellant a 30- day option to purchase
the subject property at $1,000 an acre, to be paid as
follows: $1,500 at the time of the exercise of the op-
tion, $37,500 within 90 days thereafter, and the bal-
ance of $190,000 at the rate of $40,000 a year. The
option provided that appellant would obtain title in-
surance at his expense and that respondents should
have 60 days within which to cure any defect in the
title. The option was not exercised within the time
specified, but appellant did pay respondents an addi-
tional $5,500 and on February 4, 1954, respondents
agreed to extend the option to July 31, 1954, if ap-
pellant paid $3,000 by March 5, 1954, Upon the
payment of $2,000 on March 1, 1954, the option was
further extended to April I, 1954. On March 27, 1954,
respondents executed an agreement which recited that,
in consideration of the $8,500 theretofore paid, re-
spondents would extend the option if appellant paid
$1,000 on or before April 1, 1954, and $24,500 on or
before July 31, 1954.

The called for payments were not made and respon-

- dents brought the present action to quiet their title to

the property and to have the option cancelled. Appel-
lants, by way of cross-complaint, sought specific
performance of the agreement to convey, claiming that
the option had not terminated because respondents
failed to clear title as required in the extension
agreement of March 27, 1954. They also asked for
declaratory relief.

The March 27, 1954 option contained the following
provision:

... If at the time for exercise of option ... July 31, 1954,
the title to the property covered in this agreement is
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not free and clear of all liens and encumbrances in-
cluding those specifically listed as exceptions Number
Two (2) to nine (9) *822 inclusive in that certain pre-
liminary report for a policy of title insurance, Order
Number 48724, dated February 4, 1954, and issued by
the Napa County Title Company, then the time for
exercise of said option is extended until said liens and
encumbrances have been removed and Vendee shall
have ten (10) days thereafter to exercise the first
purchase right over said property as provided in this
agreement.” (Emphasis added.)

In addition to the facts heretofore stated, the trial court
found that on March 27, 1954, appellant waived any
objection to the condition of the title, that the selling
price as of March 27, 1954, and as of July 31, 1934,
was inadequate, and that the offer to sell was not ac-
cepted prior to July 31, 1954, and expired on that date.

Appellants do not challenge the court's findings, but
contend that since the court found that the option was
void they are entitled to the return of the $8,500 they
paid to the respondents, and that the parties should be
restored to status quo.

(1} We do not agree with appellant. The trial court did
not find that the original option, as extended on March
1, 1934, was void. It did find that the option of March
27, 1954, was void. Further, the entire $8,500 had
~ been paid as the consideration for the original option
and its prior extensions. Appellants had received the
full equivalent of the price paid, hence there was no
consideration for the March 27, 1954 option (which
was complete within itself and expressly cancelled all
prior options) and as no payments were made pursuant
thereto there was nothing to be returned to the appel-
lants. It is said in 1 Corbin on Coniracts, section 273,
page 914.

“... When that time expires, the option holder has
received the full agreed equivalent of the price he paid
for his option; and a refusal to give effect to an ac-
ceptance that is one minute late results in no forfei-
ture.”

The findings and the record fully support the judg-
ment.

Other points discussed in the briefs do not require
discussion.

Page 2

The judgment is affirmed.

Van Dyke, P. 1., and Schottky, J., concurred,
A petition for a rehearing was denied May 29, 1958.
*§23

Cal. App.3.Dist.
Sheveland v. Reed
159 Cal.App.2d 820, 324 P.2d 633

END OF DOCUMENT
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P"BARRY T. SIMONS, Plaintiff and Respondent,
V.
JAMES L. YOUNG et al., Defendants and Appellants.
Civ. No. 20074.

Court of Appeal, Fourth District, Division 2, Califor-
nia.
May 17, 1979

SUMMARY

A lessee entered into a lease for two apartments,
which lease provided for an initial term of two years
commencing February 1, 1975, and terminating
January 31, 1977, and granted the lessee four distinct
options to renew the term of the lease, A provision of
the lease specified that in order to exercise the option
to renew “[L]essee must serve upon Lessor in writing,
notice of election to renew said lease not later than
three (3) months from the termination of said lease or
any renewal thereof” The lessee remodeled the
apartments into law offices, making substantial im-
provements to the premises. The deadline for notice of
exercise of the first renewal option, October 31, 1976,
passed without the lessee giving notice of election to
renew the lease. Upon notification by the lessors to the
lessee on November 22, 1976, that, as he had failed to
exercise his option to renew the lease, he would be
expected to vacate the premises by January 31, 1977,
the lessee telephoned the lessors, expressing his in-

tention to renew the lease, and mailed to the lessorsa
letter constituting a notice of his election to renew the '

lease. Upon the lessors' refusing delivery of this letter,
the lessee drafted and mailed an identical letter dated
December 1, 1976, which was.received by the lessors
in due course. When the lessors refused to recognize
the lessee's “renewal” of the lease, the lessee filed an
action for declaratory relief, specific performance,
injunction, relief from forfeiture and, alternatively, for
recovery on the basis on unjust enrichment. The court
found that the lessee would suffer extreme hardship if
his right to renew the lease were forfeited and that the
lessors did not suffer any damage as a result of the
lessee's giving notice of intent to renew on November
26 or December 1, rather than on October 31, and
concluded that this was a proper case for relief from
forfeiture and that the lessee was entitled to specific
performance of the lessors' obligation to extend the
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lease for the period from February 1, 1977, to January
31, 1979. (Superior Court of Orange County, No,
261700, Bruce W. Sumner, Judge.)

The Court of Appeal reversed. The court held that the
provision in the lease requiring the lessee to give
notice of his exercise of the option “not later than three
(3) months from termination of said lease” might not
be construed to mean not later than three months after
the termination of the lease; other provisions of the
lease made it abundantly clear that notice was to given
90 days prior to expiration of the term of the lease. The
court further held that Civ. Code. § 3275, which pro-
vides relief for forfeiture, was not applicable to the .
failure of the lessee-optionee to exercise the option to
renew his lease within the time agreed upon by the
parties and specified in the lease. The court further
held that, although a court may grant equitable relief
in cases of fraud, accident, or mistake, it may not grant
equitable relief to extend an option period beyond that
agreed to by the parties, where the failure to timely
exercise the option was due entirely to the neglect of
the lessee and where the lessor in no way contributed
to the failure. (Opinion by Kaufman, J., with Tamura,
Acting P. J., and McDaniel, J., concurring.)

HEADNOTES
Classified to California Digest of Official Reports

(1) Landlord and Tenant § 28--Leases--Options to
Renew.

A trial court’s finding that a lessee performed all the
terms and conditions of the lease requisite to his right
to extend the lease for two years was unsupported by
the evidence, where there was no evidence that the
lessee gave notice of any kind of his exercise of the
option to renew prior to November 26, 1976, and
where the last date under which the lessee was per-
mitted to give such notice according to the terms of the
lease was October 31, 1976,

(2) Landlord and Tenant § 28--Leases--Options to
Renew--Waiver or Estoppel. ‘

Upon sufficient evidence in an appropriate case a
lessor may be found to have waived timely notice of -
his lessee's election to exercise an option to renew the
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lease or be estopped to assert such a requirement
embodied -within a lease, However, in an action
brought by a lessee for declaratory relief, specific
performance, injunction, relief from forfeiture and,
alternatively, for recovery on the basis of unjust en-
richment after the lessors refused to recognize the
lessee’s attempted renewal of the lease, there was no
substantial evidence of any waiver by the lessors of
the right to 90 days' notice of the lessee's election to
exercise the option to renew the lease nor was there
substantial evidence of any conduct on the part of the
lessors upon which the lessee relied in failing to give
notice, The fact that the lessors were aware of the
improvements made by the lessee in the leased prop-
erty and of the lessee's intention to make further im-
provements constituted no evidence of either waiver
of estoppel. The lessee did not give within the pre-
scribed time either verbally or by conduct any un-
equivocal indication of his intent to exercise the op-
tion to renew the lease, and neither the lessors nor their
predecessor in interest did anything or said anything
evidencing a waiver or upon which the lessee relied in
failing to give notice within the prescribed time.

(3) Landlord and Tenant § 28--Leases--Options to
Renew--Time of Notice of Exercise.

The specification in a lease of time by which netice of
-exercise by the lessee of an option to renew the lease
must be given is a condition precedent to the exercise
-of the option. As to the lesses-optionee, an option to
renew the lease constitutes an irrevocable offer that
can be converted into an enforceable contract only by
acceptance on the terms specified in the offer. Thus, a
provision in a lease setting forth the time period in
which the lessee was required to give notice of his
exercise of the option to renew the lease might not be
construed as a covenant, rather than a condition
precedent. Furthermore, the lessee did not promise to
give notice of his election fo exercise the option and
was not bound to do so.

@ Landlord and Tenant §
135--Leases—-Interpretation--Rules for Construction.

A construction advanced by a lessee that a lease pro-
vision requiring the lessee to give notice of his exer-
cise of the option to renew the lease “not later than
three (3) months from the termination of said lease or
any renewal thereof” meant that notice be given not
later than three months after the termination of the
lease would render the provision nonsensical, since
the lessor would not know until 9C days after the
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termination of the lease whether the lease was to be
renewed or not. Furthermore, the construction ad-
vanced by the lessee would be inconsistent with nu-
merous provisions in the lease, including a provision
giving the lessor “at any time within thirty (30) days
prior to the expiration of this lease or renewal” the
right to enter the premises o place “To Let” or “To
Lease” signs and a provision giving the lessee the right
to remove certain fixtures provided that such removal
“shall be effected before the expiration of said term or
any renewal or extension thereof.”

& Landlord and Tenant §
15--Leases--Interpretation--Rules for Construction.
The rule of construction that the language of the lease
is to be interpreted adversely to the party who caused
its ambiguity is resorted to only when the ambiguity is
not resolved by other appropriate rules of interpreta-
tion, { Civ. Code, § 1654.)

{6) Forfeitures and Penalties § 5--Relief--Under Stat-
ute.

Civ. Code, § 3275, which provides relief in case of
forfeiture, has no applicability to the failure of a les-
see-optionee to exercise the option to renew his lease
within the time agreed upon by the parties and speci-
fied in the lease. When the time in which an option is
to be exercised expires the option holder has received
the full agreed equivalent of the price he paid for his
option and a refusal to give effect to a late acceptance
of an option results in no forfeiture.

(7) Landlord and Tenant § 28--Leases--Options to
Renew--Timeliness of Notice--Equitable Relief.
Equitable relief may be granted upon a showing of
fraud, accident or mistake, but equitable relief will not
be granted where a lessee-optionee's failure to exer-
cise an option to renew a lease within the specified and
agreed time is due entirely to the lessee's inadvertence
or neglect and not confributed to by the les-
sor-optionor. Hence, a trial court erred in granting a
lessee equitable relief, and, in effect, extending an
option period for renewing a lease beyond the time
agreed to by the parties, where the lessee, who had
made improvements in the leased premises in excess
of $27,00, had failed, through inadvertence, to give
timely notice to the lessors of his exercise of the op-
tion to renew.

[See CalJur.3d, Landlord and Tenant, § 291;
Am.Jur.2d, Landlord and Tenant, § 1187.]
COUNSEL
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Wenke, Taylor, Schumacher & Evans and Raymond J.
Ikola for Defendants and Appellants,

Barry T. Simons, in pro. per., and George S, L. Dunlop
for Plaintiff and Respondent. *174

KAUFMAN, J.

Defendants (defendants or lessors) appeal from a
declaratory judgment in favor of plaintiff (lessee)
which, in effect, decreed specific performance of an
option for renewal of the lease between the parties.
The controlling question is whether the trial court
erred in granting lessee equitable relief from his fail-
ure timely to exercise the option. We have concluded
it did and that the judgment must be reversed,

Facts

The facts are not in serious dispute, On October 14,
1974, lessee entered into a lease for two apartments
located in a building at 448 South Coast Highway,
Laguna Beach, with the owner of those premises,
Harry Howard Company, represented by Mr. Harry
Howard. The lease provided for an initial term of two
years commencing February I, 1975, and terminating
January 31, 1977. Paragraph 5 of the lease entitled

“Option to Renew” granted lessee four *distinct op--

tions to renew the term of said lease for additional
periods of two (2) years per renewal,” commencing
February 1, 1977, and at two-year intervals thereafter
terminating January 31, 1985. Paragraph 5 specified:
“In order to exercise said option to renew the term of
this lease as herein provided, Lessee must serve upon
Lessor in writing, notice of election to renew said
lease not later than three (3) months from the termi-
nation of said lease or any renewal thereof. Provided
Lessee does exercise said opfion to renew the term of
this lease as aforesaid, .., Lessor shall renew this lease
for an additional two (2) year period, terminating two
(2) years from the date of expiration of the foregoing
term upon the same terms, provisions and conditions
as prevail during the first two (2) year term of this
lease so far as applicable.”

Rent, originally set at $8,400 for two years, payable
$350 a month, was subject to cost-of-living increases
based on the Consumer Price Index during both the
original term and any renewal term “if the options as
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set forth ... are exercised. ... "All utility charges for
water, gas and electricity were to be paid by the lessor.
Lessee was given the right to make reasonable altera-
tions, additions and modifications to the premises
including some structural changes.

In the negotiations for the lease, lessee asked Mr.
Howard if he could have a lease for 10 years, and
Howard indicated he could. However, *175 lessee
then requested -an original term of two years with four
two-year options to give himseif more flexibility and
limit the responsibility he was undertaking. Mr,
Howard fumnished his “standard” form -of lease, but
lessee, who is an attorney, indicated he preferred to
prepare the lease himself, He tumed the lease form
supplied by Mr. Howard over to his law clerk, John
Vodonick, and instructed Mr. Vodonick to revise the
proposed lease in a manner that would be as favorable
and flexible to lessee as possible. It was his desire “not
to be tied in for the full 10 years if [he] didn't want to
be.” The lease thus prepared by lessee was presented
to Mr. Howard, who accepted it as drafted except for
changes required in the provision for cost-of-living
increases in rent and the inclusion of a provision re-
lating to the posting of notices of nonresponsibility.
The provisions of paragraph 5 granting lessee the four
consecutive two-year options and specifying the time
and manner for exercise thereof were never discussed
by lessee and Mr. Howard.

At the time the lease was executed the demised
premises .were residential apartment units and were
not in good condition. It was lessee's intention to re-
todel the apartments into law offices. Mr. Howard
was aware of lessee's intention, and both parties real-
ized that the conversion to law offices would entail
extensive renovation, repair and remodeling. From
November 1974 to Febrnary 1975 and from June 1975
to November 1975, lessee converted the apartments
into law offices by extensive remodeling and refur-
bishing, ™!

FN1 Among other things, a reception area
was created and a marble and tile mosaic
floor was specially designed for and installed
in the reception area. Additionally, wood
paneling was installed in much of the leased
premises.

Lessee personally put into the remodeling over 1,000
hours of his time; his out-of-pocket costs exceeded
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$11,089.39. In addition, in exchange for labor, lessee
forgave debts amounting to $6,500 and gave two
years' free rent to one of his sublessees. If made at the
time of trial, the cost of the “improvements” made by
lessee to the premises would exceed $27,000. The
remodeling was done, of course, with the knowledge
and consent of Mr. Howard.

In December 1975, lessee approached Mr. Howard
and submitted to him a proposed amendment to the
lease by the terms of which he would be granted two
additional five-year options in consideration of im-
provements theretofore made to the premises and to be
made in the future. Mr. Howard refused to sign the
proposed amendment. He slapped lessee on the back
and stated: “Come on, you've got ten years already;
what more *176 do you want?” Mr. Howard had the
impression that lessee was desirous of remaining as a
tenant; he “didn't speak like a man that intended to
move.” However, Mr. Howard did not construe les-
see's submission of the lease amendment as an elec-
tion to exercise the option to renew; he construed it as
an act of one who desired to improve his position.
Lessee did not inform Mr. Howard that he intended to
exercise his options, nor did Mr. Howard tell lessee
that he would not require written notice of the exercise
of the options as specified in the lease. In fact, no
discussion ever took place between lessee and Mr,
Howard in which lessee informed Mr. Howard that he
intended to exercise any renewal option. :

Thereafter, on April 1, 1976, Harry Howard Company
agreed to sell and on May 27 conveyed the property to
defendants, and as successor in interest to Harry
Howard Company, defendants assumed the role of the
lessor. When they purchased the property, defendants
were aware that the lease granted lessee options to
renew and expected that lessee would exercise the
options.

Beiween their purchase of the property and November
1, 1976, one or more of defendants visited the leased
premises several times. On one occasion the visit was
simply for the purpose of meeting the tenants. The
others were connected with ascertaining the suitability
of an attic for remodeling as an apartment. During one
visit defendant Young was taken on a tour of lessee's
offices and lessee pointed out improvements that he
had made and materials that were on the site for addi-
tional work. Lessee informed Young that he planned
to install stained glass windows in the waiting room
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and asked Young about defendants’ plans for remod-
eling the exterior of the building. Young informed
lessee that the plans had not yet been developed, and
lessee told Young that he wished to be notified of the
plans so that his improvements would be designed
consistently with the exterior improvements, At no
time during any of these visits or at any other time

-prior to November 1, 1976, was the renewal of the

lease discussed by lessee with Young or anyone else
representing lessors. ‘

The deadline for notice of exercise of the first renewal
option, October 31, 1976, passed without lessee giving
written notice of election to renew the lease. On No-
vember 18, 1976, lessors noted that the rent payment
due on November 1 had not been received. In check-
ing the lease fo determine whether there had been a
prepayment, lessors noticed that the period in which
lessee conld exercise the option in accordance with the.
lease had expired. Lessors went to lessee's law office
in the leased premises to *177 inquire about the
overdue rent payment and were advised by a secretary
that lessee was out of the country but was expected to
return within a few days. Thereafter on November 22,
lessors notified lessee by letter that inasmuch as he
had failed {o exercise his option to renew the lease, he
would be expected to vacate the premises by January
31, 1977. Lessee returned to the United States on
November 24 and was immediately informed by his
secretary of lessor's letter of November 22. The next
day was Thanksgiving Day. The following day, No-
vember 26, lessee telephoned lessors and orally ex-
pressed his intention to renew the lease. The same day
he drafted and mailed to lessors by certified mail a
letter constituting a notice of his election to renew the
lease. Lessors refused delivery of this letter. Lessee
then drafied and mailed to lessors an identical letter
dated December 1, 1976, which was received by les-
sors in due course.

When lessors refused to recognize lessee's “renewal”
of the lease, lessee filed this action for declaratory
relief, specific performance, injunction, relief from
forfeiture and aiternatively, for recovery on the basis
of unjust enrichment. Lessors cross-complained
against lessee and his sublessees for unlawful detainer
seeking both possession of the premises and damages
for holding over. Pending the action, by stipulation of
the parties, lessee continued to pay rent under the
terms of the lease at the rate of $407.35 per month
without prejudice to lessors’ right to relief by way of
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the cross-complaint. Although lessors requested a
finding on the fair rental value of the leased premises,
the court made none. However, a qualified real estate
appraiser testified that the fair rental value of the
leased premises was in the range of 70 to 75 cents per
square foot per month and that based upon a deter-
mination that the premises contained 1,705 square feet
* the fair renta! value amounted to between $1,193 to
$1,279 per month, Lessee himself testified that, in
addition to his own office, he had three subtenants in
the premises paying him a total of $1,000 per month
rent.

7

Trial was to the court. The court found in accordance
with the foregoing facts and further found that the
lease is ambignous because of the use of the word
“from” in the specification of the period within which
notice of the lessee's election to exercise the option
could be given but that, “[n]o evidence was submitted
on the origin of the use of the word. Whether it
originated in the original Howard lease or in the lease
drawn by plaintiff is not known. Because the case can
- be decided on the grounds of relief from forfeiture if
there was any, further testimony will not be required
to resolve the ambiguity.” The court also found that
lessee *178 would suffer extreme hardship if his right
to renew the lease were forfeited as a result of his
failure to notify lessors of his election to exercise the
option to renew 90 days beforé the expiration of the

- lease; that lessors did-not suffer any damage as-aresult-

of lessee's giving notice of intent to renew on No-
vember 26 or December 1, 1976, rather than on Oc-
tober 31, 1976; that lessee's delay in tendering his
written notice of election to renew was not the result
of grossly negligent behavior or a wilful or fraudulent
breach of any duty; that lessee was not guilty of un-
clean hands; and that lessee “has performed all the
terms and the conditions of the lease on his part to be
performed precedent to his right to extend the lease for
a period from February 1, 1977 to January 31, 1979.”
The court concluded that this was a proper case for
relief from forfeiture; that lessors had no right to ter-
minate the lease or evict lessee from the premises; and
that plaintiff is entitled to specific performance of
lessors' obligation to extend the lease for the period
from February 1, 1977, through January 31, 1979, and
for such additional time periods as lessee may be
entitled to under the terms of the lease,

Discussion
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Before reaching the central question of the appeal
whether the court erred in extending the option period
by granting lessee equitable relief from his failure to
give notice of his exercise of the option within the
time agreed upon, there are a number of questions that
must be addressed.

Finding of Performance Unsupported by the Evidence

(D)The trial court's finding that lessee performed all
the terms and conditions of the lease requisite to his
right to extend the lease for two years is, of course,
completely unsupported by the evidence. There is no
evidence whatever that lessee gave notice of any kind
of his exercise of the option prior to. November 26,
1976. The last date under which lessee was permitted
to give such notice according to the terms of the lease
was October 31.

Waiver or Estoppel

(2)There is no question but that upon sufficient evi-
dence in an appropriate case a lessor may be found to
have waived timely notice of his lessee's election to
exercise an option to renew or be estopped to assert
such a requirement embodied within a lease. However,
this is not such a case. In the first place, the court did
not purport to find any such waiver *179 or estoppel.
Secondly, there is no substantial evidence of any
waiver by lessors of the right to 90 days' notice of
lessee's election to exercise the option to renew the
lease, nor is there substantial evidence of any conduct
on the part of lessors upon which lessee relied in
failing to give notice.

Lessee urges that lessors were aware of the im-
provements that he had made and his intention to
make further improvements and that the “conversa-
tions between [lessee] and Appellant Young regarding
[lessee's] desire to make his improvements .., consis-
tent with those of [lessors] put [lessors] on construc-
tive notice that [lessee] intended to remain on the
premises for quite some time.” Admittedly that is true,
but it constitutes no evidence of either waiver or es-
toppel. Numerous cases may be found in which ver-
bally or by conduct the lessee manifested an unam-
biguous intention to exercise the option to renew and
by conduct the lessor recognized the lessee's intent
and was held to have waived the requirement that
written notice be given. Here, however, lessee did not
give within the prescribed time either verbally or by
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conduct any unequivocal indication of his intent to
exercise the option, and neither lessors nor their
predecessor in interest did anything or said anything
evidencing a waiver or upon which lessee relied in
failing to give notice within the prescribed time. There
is no evidence whatever that anything other than les-
see's own forgetfulness or neglect caused him to fail to
give notice within the prescribed time,

Construction of the Notice Requirement as a Covenant
Rather Than a Condition

(3)Lessee's contention that the notice requirement
should be construed as a covenant rather than a con-
dition is devoid of merit. The specification in a lease
of a time by which notice of exercise by the lessee of
an option to renew the lease must be given is univer-
sally considered to be a condition precedent to the
exercise of the option. (See Palo Alte Town & Country
Village, Inc. v. BBTC Company, 11 Cal.3d 494, 502
[ 113 Cal.Rptr. 705, 521 P.2d 1097].) Indeed, by the
very nature of an option agreement it must be. As to
the lessee-optionee, an option to renew the lease con-
stitutes an irrevocable offer that can be converted into
an enforceable contract only by acceptance on the
terms specified in the offer. ( Palo Alto Town &
Country Village, Inc. v. BBTC Company, supra., 11
Cal.3d at pp. 498, 503-504:Cicinelli v. Jwasaki, 170
Cal.App.2d 58. 67 [ 338 P.2d 1005]; Wilson v. Ward,
155 Cal.App.2d 390, 394 [ 317 P.2d 1018]; duslen v.
Johnson, 118 Cal.App.2d 319, 321-322 [ 257 P.2d
6641; Hayward Lbr. & Inv. Co. v. Const. Prod. Corp.,
117 Cal.App.2d 221, 229%180 | 255 P.2d 473];
Wightman v, Hall, 62 Cal.App. 632,634 [ 217 P. 580].)

Moreover, lessee did not promise to give notice of his
election to exercise the option and was not bound to do
so. Accordingly the notice provision in the lease
cannot possibly be construed as a covenant,

“Not later than three (3) months from the termination
of said lease” Should Be Construed to Mean Not Later
Than Three Months After the Termination of the
Lease

{4)The provision requiring lessee to give notice of his
exercise of the option to renew the lease required that
notice be given “not later than three (3) months from
the termination of said lease or any renewal thereof.”
Lessee urges that the quoted expression should be
construed to mean that he was required to give notice
of his exercise of the option to renew not later than
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three months affer termination of the lease rather than
three months before termination of the lease. State-
ment of the argument is its own refutation. Lessee's
proposed construction would render the provision
nonsensical. The lessor would not know prior to the
end of the term of the lease and, indeed, not until 90
days thereafter, whether the lease was to be renewed
or not, and the lease could be “renewed” after it had
expired. (Cf. Royal Grocery Co. v. Oliver, 57 Cal. App.
278, 280 [ 207 P. 611.) Moreover, it is fundamental
that a writing is to be construed with reference to and
harmonizing all of its parts ( Civ. Code. § 1641), and
the construction advanced by lessee would be incon-
sistent with numerous other provisions in the lease.
Paragraph 11 of the lease gives the lessor the right “at
any time within thirty (30} days prior to the expiration
of this Lease or renewal thereto [sic]” to enter the
premises to place “To Let” or “To Lease” signs.
(Italics added.) It is not likely the lessor would have
been given that right if the lessee had the right to
renew the lease for a period of 90 days after its expi-
ration. Paragraph 8 of the lease gives the lessee the
right to remove certain fixtures provided that such
removal “shall be effected before the expiration of
said term, or any renewal or extension thereof ...”
Again, it is unlikely the lessee would be required to
remeove his trade fixtures, if he wanted to retain them,
prior to the expiration of the term of the lease ifhe had
the right to renew the lease for a period of 50 days
after its term.expired. . .

Relying on the court's “finding” that there was no
evidence as fo which party was responsible for the use
of the word “from,” lessee contends the ambiguity
should be construed against lessor (see Streicher v.
Heimburge, 205 Cal. 675, 683 [ 272 P. 290]; McAulay
v. Jones, 110 Cal.App.2d 302, 306*181 [ 242 P.2d
6501). This contention is ill-founded. In the first place,
in the absence of proof as to which party supplied the
specific word, lessee would be presumed to be the
author of the ambiguity inasmuch as the lease was
drafted and prepared by him. ™ (5)In any event,
however, the rule that the language of a writing is to be
interpreted adversely to the party who caused its am-
biguity is resorted to only when the ambiguity is not
resolved by other appropriate rules of interpretation,
(See Civ. Code. § 1654.) Here, as already noted, other
provisions of the lease make it abundantly clear that
notice was to be given 90 days prior to expiration of
the term of the lease.
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FN2 Mr. Howard testified that the lease form
supplied by him required that notice of elec-
tion to exercise an option to renew be given
six months before expiration of the lease but
that lessee requested the six-month notice to
be reduced to three months' notice and that
paragraph 5 of the lease was drafted by lessee
to so provide.

Equitable Relief

Lessors assert that the trial court granted lessee relief
from forfeiture under the provisions of Civil Code
section 3275 which provides: “Whenever, by the
terms of an obligation, a party thereto incurs a forfei-
ture, or a loss in the nature of a forfeiture, by reason of
his failure to comply with izs provisions, he may be
relieved therefrom, upon making full compensation to
the other party, except in case of a grossly negligent,
wilful, or fraudulent breach of duty.” (Italics added.)
Lessors then argue that section 3275 is inapplicable
because by the very nature of an option contract the
optionee incurs no forfeiture as a result of any failure
to perform an obligation. ™ Lessee contends to the
contrary and further asserts that the court's power fo
grant him equitable relief was not limited to the au-
thority conferred by Civil Cede section 3275 nor that
conferred by Code of Civil Procedure section 1179,
FN4 but, rather, that the court could *182 afford him
- -such relief under its general equity powers. We have
concluded: (1) that Civil Code section 3275 is inap-
plicable; (2) that, while a court may grant relief on
traditional grounds for equitable intervention such as
fraud, accident or mistake, it may not grant equitable
relief to extend an option period beyond that agreed to
by the parties when, as here, the failure to timely ex-
ercise the option is due entirely to the inadvertence or
neglect of the optionee to which the optionor in no
way contributed.

FN3 As a result of the request by this court
for supplemental briefing, lessors also con-
tend that the trial court erred in granting
lessee relief from forfeiture without requiring
him to himself “do equity”’ by paying the

reasonable rental value of the premises rather -

than the rent specified in the lease. As lessors
cogently put it: “[I]f equity is to rewrite one
side of the coniract, it ought to in faimess
rewrite both sides of the contract.” In this
connection lessors point out that while the
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- trial court found they were not injured by
lessee's belated notice of exercise of the op-
tion to renew, in a practical sense that is not
true, for they could have leased the premises
to someone else for a rent in excess of $1,200
per month immediately upon expiration of
the option period, and they argue that they
should not be penalized because they did not
actually run out and do that. In view of our
conclusion, however, that the trial court erred
in extending the option period by granting
lessee equitable relief in the circumstances
shown, we find it unnecessary to resolve this
issue.

FN4 Code of Civil Procedure section 1179
reads in pertinent part: “The Court may re-
lieve a tenant against a forfeiture of a lease,
and restore him to his former estate, in case
of hardship, where application for such relief
is made within thirty days after the forfeiture
is declared by the judgment of the Court. ..,
In no case shall the application be granted
except on condition that full payment of rent
due, or full performance of conditions or
covenants stipulated, so far as the same is
practicable, be made.”

A. Civil Code Section 3275

(6)The applicability of Civil Code section 3275 was
considered and rejected in Hayward Lbr. & Inv. Co. v.
Const. Prod. Corp., supra.. The court said: “In both of
the above cases, the court provided for relief against
forfeiture by a liberal interpretation of forfeiture pro-
visions in the lease itself, which is the sound and
correct application of equitable principles. In the
matter at bar, however, the judgment against defen-
dant was based upon its failure to exercise the option
as required by its particular terms. An option is an
offer by which a promisor binds himself in advance to
make a contract if the optionee accepts upon the terms
and within the time designated in the option. Since the
optionor is bound while the optionee is free to accept
or not as he chooses, courts are strict in holding an
optionee to exact compliance with the terms of the
option. (See Wightman v. Hall, 62 Cal. App. 632, 634
[ 217 P. 5801.) By varying the terms of the option in
his purported renewal, defendant in effect rejected the
option, which became extinguished with the expira-
tion of the term of the lease. Section 3275 is therefore
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inapplicable in these circumstances,” ( 117
Cal.App.2d at p. 229.)

Although Civil Code section 3275 was not involved,
in responding to a claim that the option price should be
reimbursed, the court in Sheveland v. Reed, reasoned:
‘... When that time [(the time in which the option is to
be exercised] expires, the option holder has received
the full agreed equivalent of the price he paid for his
option; and a refusal to give effect to an acceptance
that is one minute late results in no forfeiture.” { 159
Cal.App.2d 820. 822 [ 324 P.2d 633], citing 1 Corbin
on Contracts, § 273, p. 914, now 1A Corbin on Con-
tracts, § 273, p. 593.)

The reasoning in the Hayward Lbr. and Sheveland
cases is fully supported by the many cases discussing
the nature of an option contract, *183 some of which
have already been referred to in our discussion of
lessee's contention that the notice requirement should
be construed as a covenant rather than a condition. As
succinctly stated by the court in Wightman v. Hall,
supra.: “A full appreciation of the nature of an option
precludes the idea that Courts may allow the optionee
time beyond that limited in the writing in which to
accept the offer of the other party. With the Iapse of
time the right to exercise the option automatically
expires. ... It is not a case of cancellation of a right, for
the right only existed up to a certain time and then
-~ ceased by the mere passing of that time.” ( 62 Cal. App.

atp. 634.)

And in Auslen v. Johnson, supra., the court explained:
“The nature of such an option [to purchase real prop-
erty] is too well settled to require much discussion. ...
The optionor offers to sell the subject property at a
specified price or upon specifted terms and agrees, in
view of the payment received, that he will hold the
offer open for the fixed time. Upon the lapse of that
time the matter is completely ended and the offer is
withdrawn, If the offer be accepted upon the terms and
in the time specified, then a bilateral contract arises
which may become the subject of a suit to compel
specific performance, if performance by cither party
thereafter be refused. It is futile to discuss, as appellant
does discuss, the question as to whether or not the
written option contained anything indicating that time
was of the essence thereof. Such considerations have
nothing to do with options. ...” ( 118 Cal.App.2d at pp.
321-322; accord: Wilson v. Ward, supra., 155
Cal.App.2d at p. 394.)
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In support of his contention that the trial court's af-
fording him equitable relief was authorized by Civil
Code section 32735, lessee relies heavily on the deci-
sion in Holiday Inns of America v. Knight, 70 Cal.2d

327 [ 74 _Cal.Rptr. 722, 450 P.2d 42]. That case,

however, does not assist lessee's cause. In fact, in its
reasoning the court in that decision specifically ex-
plained that it is inappropriate to extend an option
period beyond that the parties have bargained for.

The case involved an option confract in which the
option period was five years and in which the option
price was to be paid in annual installments over the
five-year period. The contract provided that the failure
to make any one of the installment payments on the
option price on or before the prescribed date would
automatically cancel the option. After paying the first
two installments of $10,000 ‘each, the optionee was
apparently either one day or seven days late in ten-
dering the third installment payment. The optionor
declared the option cancelled. The *184 court held
that equitable relief under Civil Code section 3275
would be appropriate, reasoning: “The parties agreed
to bind themselves to a period of five years with the
price payable in five installments. On the basis of risk
allocation, it is clear that each payment of the $10,000
installment was partially for an option to buy the land
during that year and partially for a renewal of the
option for-another year up to a total of five years. With
the passage of time, plaintiffs have paid more and
more for the right to renew, and- it is this right that
would be forfeited by requiring payment strictly on
time.” (70 Cal.2d atp. 331.)

Lessee would analogize the present case to Holiday
Inns of America v. Knight by reasoning that part of
each rental payment made by lessee was in part for
rent and in part was consideration for the right to
renew the lease. We see no flaw in the reasoning, but
neither do we see that it leads to the result lessee ad-
vocates. So long as lessee paid consideration for the
option to renew, and there is no question but that he
did, the size, amount or nature of the consideration is
irrelevant. As was pointed out in Sheveland v. Reed,
supra., 159 Cal.App.2d at page 822, which was cited
in the Holiday Inns decision (70 Cal.2d at p. 331): «...
When that time [the time in which the option is to be
exercised] expires, the option holder has received the -
full agreed equivalent of the price he paid for his op-
tion. ...”" That is true regardless of the amount or na-
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ture of the consideration.

Furthermore, in invoking the authority of Holiday Inns,
lessee overlooks a vital distinction expressly noted by
the court in that decision. The court stated: “Although
the contract in the instant case is an option contract,
the question is not whether the exercise of the option
was timely, but whether the right to exercise the op-
tion in the future was forfeited by a failure to pay the
consideration for that right precisely on time. Defen-
dant’s reliance on Cummings v. Bullock (9th Cir. 1966)
367 F.2d 182, and Wilson v. Ward (1957) 155
Cal.App.2d 390 [ 317 P.2d 1018] is therefore mis-
placed. Both those cases dealt with the time within
which an option must be exercised and correctly held
that such time cannot be extended beyond that pro-
vided in the contract. To hold otherwise would give
the optionee, not the option. he bargained for, but a
longer and therefore more extensive option. In the
present case, however, plaintiffs are not seeking to
extend the period during which the option can be
exercised but only to secure relief from the provision
making time of the essence in tendering the annual
payments. ...” { 70 Cal.2d at pp. 330-331; italics
added.) Although the quoted language may not tech-
nically have constituted a part of the holding of the
Holiday Inns decision it is difficult to *185 imagine a
more direct and specific indication of the court's view
that it would be inappropriate to grant relief under
- Civil Code section 3275-to permit exercise-of an op-
tion after the option period had expired.

Lessee's argument that he will suffer a forfeiture
unless equitable relief is granted centers upon the fact
that he expended substantial effort and money refur-
bishing and improving the property. ™™ That assumes,
however, that the improvements made by him will be
a total loss to him if he is not permitted belatedly to
exercise the option. There is no inevitability of that
result. Lessee claims that a great part of the increase in
the rental value of the premises is due to the im-
provements made by him. If he can prove that fact and
show that lessors are unjustly enriched (and lessors
admittedly purchased the property with the expecta-
tion that lessee would exercise his options) lessee may
well be entitled to recover from lessors the unrecouped
value of his improvements to the extent lessors are
shown to have been unjustly enriched. Lessee sought
relief on that basis, but, of course, the trial court did
not reach these issues or make findings upon them,
and they are not before us in this appeal.
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FN5 A similar argument evoked from the
Supreme Cowt of Virginia the following
response: “While the financial loss that will
be suffered by the lessee on failing to obtain a
renewal of the lease will be substantial and
perhaps serious to him, yet it is clear that his
difficulty can in no wise be charged to the
fault of the lessors and he alone is the author
of his misfortune. Courts, even in equity,
must respect lawful contracts made by
competent persons ...” ( McClelian v. Ashley
(1958} 200 Va. 38 [104 S.E.2d 55, 581.) In
Kochv. H & 8 Development Company (1964)
249 Miss. 590 [163 So.2d 710, 726], in de-
clining to afford the lessee equitable relief,
the court pointed out: “If there is a real
hardship in the case it appears it rests upon
the appellee for the reason it has been paid an
extremely low rental for this valuable rental
property. But, both parties executed a con-
tract with their eyes open. Both lived by the
contract and both should abide by it.”

Arguably, similar responses might be made
to lessee in the case at bench, who not only
failed to give notice of his exercise of the
option within the time agreed, but was the
party who insisted on a two-year term with
four two-year options rather than a ten-year
term and who, in addition, drafted the lease.

We conclude that Civil Code section 3275 has no
applicability to the failure of a lessee-optionee to
exercise the option to renew his lease within the time
agreed upon by the parties and specified in the lease,

B. Relief under General Equitable Principles

Although no similar California case has been called to
our attention, courts in other states have, in some
circumstances, granted a lessee-optionee equitable
relief from a failur'e to exercise an option to renew his
lease strictly within the time specified in the lease. The
cases are collected and discussed in annotations at 44
A.L.R.2d 1359 et seq. and *18627 A.I.R. 981 et seq.
The courts are divided on the answer to the question
whether equitable relief is appropriate when the fail-
ure to exercise the option timely resulied entirely from

 the neglect or inadvertence of the lessee-optionee.
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Lessee relies on those cases adhering to the view,
apparently followed principally in Connecticut, New
York and New Jersey, epitomized by the statement in
F. B Fountain Co. v. Stein (1922) 97 Conn. 619 [118
A. 47, 46-50. 27 A.L.R, 976]: “All authorities agree
that such relief cannot be afforded where the failure
has been due to willful or gross negligence. They
differ as to whether such relief can be afforded in
cases of mere negligence as by forgetfulness. ... We
think the better rule to be that, in cases of willful or
gross negligence in failing to fulfill a condition
precedent of a lease, equity will never relieve, But in
cases of mere neglect in fulfilling a condition prece-
dent of a lease, which do not fall within accident or
mistake, equity will relieve when the delay has been
slight, the loss to the lessor small, and when not to
grant relief would result in such hardship to the tenant
as to make it unconscionable to enforce literally the
condition precedent of the lease.” (Accord: Galvin v.
Simons (1942) 128 Conn. 616 [25 A.2d 64, 66]:
Xanthakey vy, Hayes (1928) 107 Conn. 459 [140 A.
808, 812-814); Sy Jack Realty Co. v. Pergament
Syosset Corp, (1971) 27 N,Y.2d 449 [318 N.Y.8.2d
720, 267 N.E2d 462, 463-464; Jones v. Gianferante
(1953) 305 N.Y. 135 [111 _NE.2d 419,
4201 American Houses v. Schneider (3d Cir. 1954)
211 F2d 881, 883 [44 A.L.R.2d 1352]; Sosanie v.
Pernetti Holding Corp. (1971} 115 N.J.Super. 409

279 A2d 904, 907-908]; Marjer v. Layfinen (1947)
140 N.J.Equity 68 [53 A.2d 187, 188-190].)

FN6 Lessee claims that Civil Code section
3275 was derived and is worded the same as
New York Civil Code section 1831 under
which he asserts the New York cases upon
which he relies were decided. Our reading of
the cases, however, discloses that only Jones
v. Gianferante, supra,, 111 N.E2d at page
420, placed any reliance on statutory author-
ity and the statutory provision there men-
tioned was section 1425 of the New York
Civil Practice Act authorizing the assertion
of equitable defenses in eviction proceedings
by a landlord against the tenant.

(7)Lessors rely on what is perhaps the majority view
that equitable relief may be granted upon a showing of
fraud, accident or mistake constituting traditional

grounds for equitable intervention, but that equitable

relief will not be granted where the lessee-optionee's
failure to exercise the renewal option within the
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specified and agreed time was due entirely to his in-
advertence or neglect and not coniributed to by the
lessor-optionor. Representative of this view are
*187Koch v. H & S Development _Company, supra.,
163 S0.2d at pages 727-728, and McClel{an v. Ashley,
supra., 104 §.E.2d at pages 59-60.

In McClellan v. Ashley the court concluded: “The
powers of courts of equity may not be arbitrarily ex-
ercised to alter the terms of a contract understandingly
made in order to relieve an unfortunate situation
caused solely by the negligent failure of the party
secking relief to observe its requirements. 'Hard cases
must not be allowed to make bad equity any more than

bad law.”™ ( 104 S.E.2d at pp. 59-60.)

In Kochv. H & S Development Company, supra., the
court reasoned: “Provided it is not illegal or against
public policy, persons have and should have the right
to contract with reference to their property, their in-
terests therein, and the use thereof with other persons,
and to rely upon the terms and conditions of the con-
tract mutually agreed upon. Parties thus contracting
should not be required to anticipate or guess how a
panacean court of equity may 'feel' a valid contract
should be construed or enforced, because one of the
contracting parties may breach the simple conditions
precedent, agreed to by both parties before the con-
tract can be renewed. The written words of the con-
tract afford greater certainty of intention, and more
accurate compliance with and performance of the
terms of the contracts by the parties thereto than do the
retrospective, impassive conclusions of a court of
equity. A court of equity should not be the first, but the
last resort. It is bound by a contract as the parties have
made it and has no authority to substitute for it another
and different agreement, and shoulid afford relief only
where obviously there is fraud, real hardship, oppres-
sion, mistake, [or] unconscionable results ... [{] The
rule is well recognized that equity will not relieve
against a forfeiture in case of default of performance
due to inadvertence, neglect, or ignorance to which
lessor in no way contributed. ... Equity will not relieve
against mere forgetfulness and will not intervene
where there is no fraud, accident or mistake on ac-
count of which the lessee neglected to avail himself of
the option. [Citations.]” ( 163 S0.2d at pp. 727-728.)

Lessee directs our attention to a statement by the
California Supreme Court in Streicker v. Heimburge,
supra., 205 Cal. 675, 681, in which the court referred
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to the F. B. Fountain Company case with apparent
approval. The question before the court was whether

mutual agreement by the parties upon the amount of"

rent was a condition precedent to the effectiveness of
an option for renewal which provided that the rent for
the renewal period would be as agreed between the
parties. The court quite properly found it was not.
However, in its discussion of covenants and *188
conditions the court, citing the F. B. Fountain Com-
pany case said, “... but here again a situation might be
easily supposed where a court of equity would be
warranted in decréeing the vesting of the new term
notwithstanding the failure of the lessees to literally
live up to said requirements.”

We find the court's reference to the F. B. Fountain
Company case inexplicable. The proposition for
which it was cited was wholly unnecessary to the
decision and barely germane to the discussion, Al-
though we are bound to follow the ratio decidendi of
controlling decisions of the California Supreme Court,
we are not required to give precedential value to its
dicta { People v. Gregg. 5 Cal.App.3d 502, 506 [ 85
Cal.Rptr. 273]; Hess v. Whitsitt, 257 Cal.App.2d 552,
556 [ 65 Cal.Rptr. 45, 32 A.L.R.3d 12971) and it is our
judgment that the dictum in Streicher making a pass-
ing reference to the rule in . B. Fountain Co. v. Stein
was not intended to be an authoritative statement of
the rule in California. Moreover, the Streicher dictum

- —would appear to be wholly inconsistent with the later

and more direct statement previously quoted from
Holiday Inns of America v. Knight, supra,, 70 Cal.2d
at page 330. that an option period may not be extended
beyond that provided in the option contract.

Neither are we persuaded that the rule of F. B. Foun-
tain Co. v. Stein, supra., ought to be adopted on prin-
ciple. The only decision we have discovered in which
any substantial attempt was made to explain the rule
with reference to the natere of an option contract is
Xanthakey v. Haves. supra.. 140 A at page 812, where
the court stated: “It is held by high anthority that time
is always of the essence of a contract of option. In
support of this construction it is said the question 'is
not one of condition implied in law, but of an express
condition which must be strictly performed in order to
hold the promisor liable." [Citation.] That would be
true of an option such as a mere option to buy real
estate. It is not true, we think, as to all forms of con-
tracts of option, nor of the provision for an option to
renew in the lease before us. It has no relation to an
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option granted a lessee for the renewal of his lease
upon his giving notice of his intention to renew in a
stated manner and time such as is found in the lease
made by these parties. 'All of the clauses of the in-
strument are to be construed together as a whole, so as
to give effect to all of its parts.' [Citations.] The con-
sideration of this lease was not merely the payment of
the rental provided in the lease but that, plus the sub-
sequent ownership by the lessor of all improvements
made a part of the leased building by the lessee. The
consideration of the lease to the lessee was not merely
the use of the leased premises for the first term, but
also the prospective use *189 in the renewal term. The
promise on the part of the lessor to grant a renewal,
and the prospect that the lessees would avail them-
selves of their right to a renewal was an indivisible
part of the contract of lease, and formed a substantial
consideration for it. The lessees were undoubtedly
willing to pay more rent for a lease of business prop-
erty near the center of Waterbury for a stated term
with a privilege of renewal upon the same terms than
they would have been for a singlé term, and willing to
make more extensive improvements, and to agree that
these should become the property of the lessor, be-
cause of the opportunity to secure a longer lease. With
each payment of rent, and with every improvement
made, the lessees were paying the consideration
agreed upon for the renewal of the lease. Having
completed the payment of the entire consideration
which they had agreed to pay_they ought not to be
denied the equitable relief which would be accorded
them in their situation in every form of contract other
than one for an option.”

We are unpersuaded. Unless there is some ambiguity
in the option period, construing “all of the clauses of
the instrument ... together” adds nothing to its duration.
And, as previously observed, it is futile to discuss the
size, amount or nature of the consideration paid for the
option, for when the option period that was bargained
for by the parties has expired, the optionee has re-
ceived everything for which he bargained and for
which he gave consideration, regardless of the amount
or nature of the consideration. ( Sheveland v. Reed,
supra., 159 Cal.App.2d at p. 822.)

Having rejected the only rationale offered for the rule
epitomized by the F. B. Fountain Company decision
and being persuaded that the rule represented by Koch
v. H & S Development Company, supra., 163 So.2d
710, 725, and McClellan v. Ashiey, supra., 104 S.E2d
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535, 59, is more consonant with the nature of an option
contract as established by the California cases, we
conclude that the trial court erred in granting lessee
equitable relief and, in effect, extending the option
period beyond that agreed to by the parties when les-
see's failure to exercise the option timely resulted
entirely from his own neglect or forgetfulness and was
not contributed to by lessors.

Disposition
The judgment is reversed.

Tamura, Acting P. J., and McDaniel, J., concurred.

A petition for a rehearing was denied June 12, 1979,

and respondent's petition for a hearing by the Supreme
Court was denied August 15, 1979. *190

Cal.App.4.Dist.
Simons v. Young
93 Cal. App.3d 170, 155 Cal.Rptr. 460

END OF DOCUMENT
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HEADNOTES

(1) OPTIONS--EXERCISE OF--TIME.

--Where an option to purchase real property expressly
limnits the time within which it might be exercised, the
option must be exercised within that time, otherwise
the right is gone, notwithstanding time is not expressly
made of the essence of the option.

2) ID.--EXTENSION BY ONE
CO-OWNER--SPECIFIC PERFORMANCE.

--The option not having been exercised within the
time specified therein, and the extension of the option
having been signed by only one of the co-owners of
the property, the other co-owners not having ratified
such extension or committed any acts constituting an
-estoppel to deny the same, the trial court properly
denied specific performance as to all the co-owners.

SUMMARY

APPEAL from a judgment of -the Superior Court of
Los Angeles County. J. P. Wood, Judge. Affirmed.

The facts are stated in the opinion of the court.
COUNSEL

Swaffield & Swaffield and H. M. Barstow for Ap-
peilant. '

Denio & Hart for Respondents.
CRAIG, I,

This is an action for specific performance of a written
contract giving plaintiff an option to purchase prop-

Page 1

erty held by the defendants as equal co-owners in
common, The contract was dated September 5, 1919,
and expired January 15, 1920. On the last-mentioned
date Della M. Hall signed her name, followed by the
word “agent,” executing a writing purporting to ex-
tend the plaintiffs option to February 15, 1920. On
February 14th plaintiff tendered to Della M. Hall the
agreed purchase price. She rejected this offer, The
contract was executed by each of the defendants, but
Della M. Hall was the only one to sign the extension
agreement. Time was not expressly made of the es-
sence of either writing. The trial court denied the relief
sought and entered judgment for the defendant. [1] We
think it clear that at the time of plaintiff's tender the
original option had expired for all purposes unless it
was kept alive by the writing signed by “Della M. Hall,
agent.” A number of authorities are cited by appeilant
to the proposition that where time is not expressly
made of the essence of the contract the mere fixing of
a time or date does not make it an essential factor.
These cases principally deal with contracts other than
option. In Cates v. McNNeil, 169 Cal. 697 {147 Pac.
944]. the contract was in creating an option. It was so
construed that the offer to perform was within the time
stipulated. Vassault v. Edwards. 43 Cal. 458, was a
case where an agreement gave plaintiff twenty days in
which to exercise his option, to accept or reject. Later
plaintiff's time was extended indefinitely, so that de-
fendant might perfect his title. 1t*634 was the court's
opinion ‘that time was of the essence of the original
proposal for sale, although not expressly so stated. It is
said in the opinion: “Had no time been mentioned the
plaintiff would have been entitled to reasonable time
in which to exercise his election, but the time having
been fixed, the court has no power to extend it.” This
principle is applicable to the instant case. It is in ac-
cord with authority in other jurisdictions.

The rule fixing the time for the exercise of options is
well stated in 21 American & English Encyclopedia of
Law, 931, as follows: “Where by the terms of a con-
tract for an option the exercise thereof is limited to a
specific and definite time, it is necessary that the op-
tion be exercised before the expiration of such time,
otherwise the right is gone. Attempts to exercise the
option after the expiration of the time limited, on the
ground that in equity time is not of the essence of a
contract, have been uniformly met with the answer
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that where the parties have seen fit to regard time as an
essential element, the courts must likewise so regard it.
However true in regard to executed contracts in gen-
eral, the principle has generally been regarded as
having no application to an offer to make a contract
which by express agreement is to remain open for a
specified time. There is, moreover, a strong inclination
on the part of the courts to view any delay with great
strictness, on the ground that the party seeking to
enforce performance was not bound, while the other
party was bound,” Many English and American cases
are cited supporting this statement of the law, and
Vassault v. Edwards, supra, has not been questioned
or qualified in this jurisdiction.

A full appreciation of the nature of an option precludes
the idea that courts may allow the optionee time be-
yond that limited in the writing in which to accept the
offer of the other party. With the lapse of time the right
to exercise the option automatically expires. In this
regard it is similar to an estate upon limitation, which
terminates without any act of those claiming the estate
to succeed to it. It is not necessary for the offerer of an
option to notify the optionee that the offer is no longer
open when the time limit has expired, It is not a case of
cancellation of a right, for the right only existed upto a
certain time and then ceased by the mere passing of
that time. *635

‘The most that can be-said for appellant's contention

concerning the efficacy of the extension signed by
Della M. Hall, as agent, is that the evidence was con-
flicting as to her authority. It is unnecessary to quote
the testimony in detail, but there was direct testimony
to the effect that she possessed no agency to bind her
sisters in this transaction. [2] The evidence upon

which appellant predicates the claim that Genevieve B.

Scheurer and Cora M. Scheurer ratified the act of
Della M. Hall in that behalf is quite insufficient. It
appears that Cora Scheurer was informed of the
signing of the extension by Della after it had been
executed; the former discussed the matter with the
latter, and carried on “negotiations” on'the subject,
although the transcript does not indicate the nature of
them. These facts would not justify the conclusion that
a ratification had occurred. Nor is the rule of estoppel
applicable here. Plaintiff was not led to do anything in
reliance upon Cora M. Scheurer's conduct. He failed
to take advantage of his option and his right under the
original agreement had expired before the acts or
silence relied upon had occurred.

Page 2

We conclude that the frial court rightly held that the

. plaintiff was not entitled to specific performance

against Cora M, Scheurer and Genevieve B. Scheurer,
Consequently it properly denied the prayer for specific
performance against all of the defendants, since they
were co-owners, ( Olson v. Lovell, 91 Cal. 508 [ 27

Pac. 765].)

The judgment is affirmed.

Finlayson, P. J., and Works, J., concurred.

A petition to have the cause heard in the supreme court,
after judgment in the district court of appeal, was
denied by the supreme court on August 20, 1923,

Cal. App.2.Dist.
Wightman v. Hall
62 Cal.App. 632,217 P. 580
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