10
Il
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

John J. Schatz (State Bar No. 141029)
Attorney at Law

P.O. Box 7775

Laguna Niguel, Ca. 92607-7775
Phone: (949) 683-0398

Fax: (949) 305-6865

Attorney for the Appropriative Pool

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SAN BERNARDINO

CHINO BASIN MUNICIPAL WATER
DISTRICT,

Plaintift,
V.
CITY OF CHINO, et al.,

Defendants.

Case No. RCV 51010
Agsigned for All Purposes to the Honorable
Stanford E. Reichert

THE APPROPRIATIVE POOL’S
OPPOSITION TO THE MOTION BY THE
OVERLYING (NON-AGRICULTURAL)
POOL COMMITTEE FOR COURT
REVIEW OF WATERMASTER ACTIONS
PURSUANT TO SECTION 31 OF
JUDGMENT

[Filed Concurrently With The Declaration of
Robert A, Del.oach]

Date: May 14, 2010
Time: 10:30 a.m,
Dept: C-1

QOPPOSITION TO THE MOTION BY THE OVERLYING (NON-AGRICULTURAL) POOL COMMITTEE FOR COURT REVIEW OF
WATERMASTER ACTIONS PURSUANT TO SECTION 31 OF JUDGMENT




LAW OFFICES OF
BEST BEST & KRIEGER LLF
LOS ANGELES, CA 20071

300 SOUTH GRAND AVENUE, 28TH FLOOR

TS o

-~ o h

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TABLE OF CONTENTS
Page
L INTRODUCTTION Lottt es et srtes e et sa s s e s e enessscaseesssssontsaens I
[I.  BACKGROUND FACTS i 2
A, UNDER GENERAL WATER LAW PRINCIPLES, THE NON-AG POOL
WATER CANNOT BE STORED OR TRANSFERRED ......cocooiviirisiiaian 2
B. THE CHINO BASIN JUDGMENT & GOVERNANCE ... 3
C. THE NON-AG POOL’S RIGHT TO TRANSFER WATER OUTSIDE OF
ITS POOL AND TO NON-OVERLYING USE ORIGINATES FROM
PEACE IINEGOTIATIONS ..ottt st ee e ss s 4
1. The Non-Ag Pool Originally Had No Right to Sell Water Outside
HE POOL ettt e ot e s b 4
2. The Bargained For Exchange of the Agreement and Peace II
Conveyed a New Right to The Non-Ag Pool. ..o, 5
D. THE AGREEMENT ...ttt racssc s e 6
E. BACKGROUND AND PURPOSE OF THE AUCTION ....cccorivvinciiininnsnrnnnes 7
F. NOTICE OF INTENT TO PURCHASE WAS APPROVED AND
PROVIDED ..o eeee s nirecciaisne s s cntanssese e st baa s sasssasse s ran s sasssacen e saes snsnnessnsscass 9
G. THE NON-AG POOL’S REPRESENTATIVE HAD ACTUAL NOTICE
OF THE APPROPRIATIVE POOL’S INTENT TO PURCHASE AND
WAS PRESENT AND ACTIVELY INVOLVED THROUGHOUT THE
ENTIRE TIME DURING AND FOLLOWING THE NOTICE ..o 10
H. THE NON-AG MOTION SEEKS A SIONIFICANTLY HIGHER PROFIT
FROM THE SALE OF THE STORED WATER ....ccoiiiicricreeccciiieene 11
L ARGUMENT ...ttt sttt e ettt e resa s sseamt s ess st et easn s s s e raenesrcsnenn 12
A. THE AGREEMENT IS AN EXECUTED BILATERAL CONTRACT,
NOT AN OPTION AGREEMENT ....oooiiiiiiiirciirtecinetssoncontesscess cssesreeasees 12
1. The Notice is a Condition Subsequent, Not a Condition Precedent
to the Formation of the AZreement ........cocoeevveneiiineinnniscnnnrecnceeoens 12
2. The Plain Language of the Agreement is Clear Evidence that It Was
Not an Option AGTEEIMENT . ...ceicrvrirerererarrcrierrerinreovnreessaeecrmcesssesiiiasiressies 13
3. Non-Ag Pool Seeks to Manipulate and Take Advantage of the
Benefits Conferred Through the Peace IT Process ......occccvvvecennevnviecennns 14
B. THE CONDITION SUBSEQUENT WAS SATISFIED .....ccccovmiierrnrccneccan, 15
1. The Written Notice Provided in the August 27, 2009 Agenda Packet
Met the Notice Requirements of Section C of the Agreement.................. 15
C. THE NOTICE PROVISION IN THE AGREEMENT MUST BE
LIBERALLY CONSTRUED TO PREVENT FORFEITURE ....c..occonirirriins 18
1. Strict Compliance With Section C Of The Agreement Is Not
REQUITEA ..oeevvivveeirsieerereieierineenaesiae e sinadoeess s soase e st s et seabeesaaotsssasenseas 18
2. California Law Disfavors Forfeiture ... 18
-i-

()?POSIT]ON TO THE MOTION BY THE OVERLYING (NON-AGRICULTURAL) POOL COMMITTEE FOR. COURT REVIEW OF
WATERMASTER ACTIONS PURSUANT TO SECTION 31 OF JUDGMENT




LAW OFFICES OF
BEST BEST & KRIEGER LLFV
300 SOUTH GRAND AVENUE, 28TH FLOOR
LOS ANGELES, CA d0071

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

E.

F.

TABLE OF CONTENTS
(continued)

EVEN IF THE PURCHASE AND SALE AGREEMENT IS
CONSTRUED AS AN OPTION CONTRACT, WATERMASTER’S

NOTICE CONSTITUTES VALID EXERCISE OF THE OPTION ...............

1. Under Section C And California Law, Any Reasonable And Usual

Mode Of Acceptance May Be Adopted.....c.cocevvciiniiniiccniinnncnnnnn,

2. Notice Was Sufficient On the Separate Ground That It Was

Actually ReceiVed .oive it

3. The Non-Agricultural Pool Waived All Objections To The Notice

By Failing To Raise Them Prior To The Due Date ..........cooeciiinnnns

THE PURCHASE AND SALE AGREEMENT MUST BE CONSIDERED

IN THE LARGER CONTEXT OF THE PEACE II PACKAGE. .........c..........

THE APPROPRIATIVE POOI SHOULD BE AWARDED DAMAGES

FOR ANTICTPATORY BREACH ...t
IV.  CONCLUSION

-ii -

............................................................................................................

OPPOSITION TQ THE MOTION BY THE OVERLYING (NON-AGRICULTURAL) POOL COMMITTEE FOR COURT REVIEW OF

WATERMASTER ACTIONS PURSUANT TO SECTION 31 OF JUDGMENT




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TABLE OF AUTHORITIES
Page
STATE CASES

Atkins v. Anderson,

(1956) 139 Cal.App.2d 918, 920 ..o et 19,20
Ballard v. MacCallum

(1940) 15 Cal. 2d 439 oottt s e b e e 20
Collins v. Marvel Land Co.

(19703 13 Cal. APP. 30 34ttt eb s bbbt 23
Division of Labor Standards Enforcement v. Dick Bullis, Inc.

(1977) 72 Cal. APP. 3d SUPP. 52 ot casniern st s sy 19
Hayward Lumber & Inv. Co. v. Construction Prod. Corp.

(1953) 117 Cal. AppP. 2 221 ittt e 13,18
In re Marriage of Burkle :

(2006) 139 Cal. APP. 4th 712 it s e b 26
Johnson v, Banta,

(1948) 87 Cal.App.2d 907, 909-910 ....ooiriririiiriiriii et 22
Layton v. West .

(1969) 271 Cal. APP. 2d S08....ucmeerciiriiiiresecicci i ss e ssr s e b s e 23
Loughan v. Harger-Haldeman,

(1960) 184 Cal.APP.2d 495, 502 ..cciiiiiieieiieieer ettt 19,20
Mayo v. Pacific Project Consultants, Inc.,

(1969) 1 Cal.App.3d 1013, 1017 oottt 26
Michaelian v. Elba Land Co.

(1926) 76 Cal. APP. 541 .o s b s bbbttt 19
Moore v. California Oregon Power Co.

(1943) 22 Cal. 2ZA 725 oottt s s bbb s e b e e e s 3
Palo Alio Town & Country Village Inc. v. BBTC Company

(1974) 11 Cal.3d 494, 503 ittt e bbb s aens 13, 14
Pasadena v. Alhambra

(1949) 33 Cal. 2A 908 ..ot bbb s s 2
Perry v. Berryman

(1949) 95 Cal. APP. 2d 15T bbb s e 12
Riedman v. Barkwill

(1934) 139 Cal. APP. 564 ..ot vt ettt b s a s sn e 19

.
OPPOSITION TO THE MOTION BY THE OVERLYING (NON-AGRICULTURAL) POOL COMMITTEE FOR COURT REVIEW OF
WATERMASTER ACTIONS PURSUANT TO SECTION 31 OF JUDGMENT




LAW OFFICES OF
BEST BEST & KRIEGER LLF
300 SOUTH GRAND AVENUE, 28TH FLOOR

LOS ANGELES, CA 90071

e ~3 N

D

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TABLE OF AUTHORITIES
{continued)
Page

Riverside Fence Co. v. Novak

(1969) 273 Cal. APP. 2d 656ttt s s s 23
Rollins v. Stokes

(19811 123 Cal. APP. 3d 701 ittt o en e 23,24
Santa Mownica v. Jones

(1951) 104 Cal. App. 2d 463 ["Santa Monica"] ... 20
Tehachapi-Cummings County Water Dist. v. Armstrong

(1975) 49 Cal. APP. 3d 992 ettt et s e b e s 3

STATE STATUTES
Cal. Const., ATE. X, SEC. 2 ciiiiireeiieiieentesaeireiesasee s rasaserssnnesanssonmeiassassosscssssssasssenstenssaenastsssasens 2
CIvIL Code § 1438 oo cerenre s a s et et s s a s s g an s s be s aa e anssar g e 13, 19, 22
CIVILCOAE § 1442 ..rireiiereeiosercoios s oneessoe e s e s resss st s bs s s e assssass s soseresbaan st asaasaassasennarees 19
CIVIICOE § 3275 oeeiieerercsenronr st sas et e o ta st s e s e sas b e s e e sk a s ses et s enssasasssseasennbsabansas 19,20
-ii-

OPPOSITION TO THE MOTION BY THE OVERLYING (NON-AGRICULTURAL) POOL COMMITTEE FOR COURT REVIEW OF
WATERMASTER ACTIONS PURSUANT TO SECTION 31 OF JUDGMENT




0o =~ O

10
11
12
13
14
I5
16
17
18
19
20
21
22
23
24
25
26
27
28

The Appropriative Pool hereby submits the following Opposition to the Motion by the

- Overlying (Non-Agricultural) Pool Committee (“Non-Ag Pool”) for Court Review of

Watermaster Actions Pursuant to Section 31 of Judgment (hereinafter, “Paragraph 31 Motion” or

"Motion").!

I. INTRODUCTION

The Motion filed by the Non-Ag Pool is without merit. As detailed in the Watermaster
Opposition, Notice of Intent to Purchase (“Notice”) was propetly provided consistent with the
terms of the Purchase and Sale Agreement (“Agreement”) that the Non-Ag Pool entered into as
part of the Peace Il Measures (“Peace 11”). The Non-Ag Pool seeks to invalidate certain portions
of the Agreement for no reason other than it desires a “do over” for the purpose of reaping
additional substantial pecuniary benefit. The Motion is borne of greed and seeks to force the
Appropriative Pool to purchase otherwise stranded water at a price several million dollars higher
than the amount voluntarily negotiated by the Non-Ag Pool under the terms of the Agreement.

The Non-Ag Pool Motion is heavy on rhetoric, but light on the law. The accusatory tone
of the Motion, combined with lack of legal authority, non-contextual and selective use of
irrelevant facts, sweeping generalizations, and numerous inaccuracies, attempts to deflect
attention away from the lack of credible legal or factual support for the Motion. The Non-Ag Pool
is asking the Court to overlook the plain language of the Agreement, the context of the formation
of the Agreement, the course of conduct between the parties, and the equities, all in favor of
defective and unarticulated legal theories.

It appears the Non-Ag Pool has filed the Motion out of seller’s remorse, and because 1t has
nothing to lose. If the Non-Ag Pool prevails, it will have the opportunity to scll the water at a

higher price. If it loses, it will have already sold the water for the negotiated price, thereby

" On April 12, 2010, the Chino Basin Watermaster submitted an Opposition to Paragraph 31 Motion, and
supporting documents {“Watermaster Opposition”). The Appropriative Pool hereby joins in the
Watermaster Opposition and adopts as if fully stated herein all points and authorities in support thereof.
Joinder is appropriate since the opposition has merit and the Appropriative Pool is affected as a third party
beneficiary by the Non-Agricultural Pool’s claims and allegations against Watermaster.
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earning a significant profit to which it otherwise would not be entitled. Unfortunately, the Motion
may have long-ranging and unintended ramifications by putting at risk portions of the heavily
negotiated Peace 1l package, which will have long-term negative consequences for all parties to
the Judgment.

While the Non-Ag Pool may be smaller in number than the Appropriative Pool, their self-
characterization as beleaguered and downtrodden, with little or no resources, is inaccurate and
disingenuous. The Non-Ag Pool’s Motion can be summed up in one word: greed. Non-Ag Pool
members, which are comprised largely of private companies, stand to gain millions of dollars
from the Agreement, but apparently they believe it is not enough. Now, they seek millions more
for their own private gain - millions that will ultimately be paid by the public. The Motion does
not seek to improve either Basin management or Watermaster administration of the Judgment.
The sole focus of the Motion, and the sole remedy it seeks, is the ability to sell water at a higher
price.

Because the Notice was in fact provided by Watermaster consistent with the terms of the
Agreement and in conformity with the Watermaster Rules and Regulations as well as long-
standing practice and standards, the Appropriative Pool requests that the Court suminarily deny
the Non-Ag Pool’s Motion in full.

I1. BACKGROUND FACTS

A, UNDER GENERAL WATER LAW PRINCIPLES, THE NON-AG POOL
WATER CANNOT BE STORED OR TRANSFERRED

California Constitution, Article X, Section 2, specifies that water be put to reasonable and
beneficial use and that waste and unreasonable use be prevented.” The right of an overlying water

producer to take water is based on ownership of the land and is appurtenant thereto. (Pasadena v.

2“1t is hereby declared that because of the conditions prevailing in this State the general welfare requires that the
water resources of the State be put to beneficial use to the fullest extent of which they are capable, and that the waste
or unreasonable use or unreasonable method of use of water be prevented, and that the conservation of such waters is
to be exercised with a view to the reasonable and beneficial use thereof in the interest of the people and for the public
welfare. The right to water or to the use or flow of water in or from any natural stream or water course in this State is
and shall be limited to such water as shall be reasonably required for the beneficial use to be served, and such right
does not and shall not extend to the waste or unreasonable use or unreasonable method of use or unreasonable
method of diversion of water. » (Cal, Const., Art. X, sec. 2.)

22
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Alhambra (1949) 33 Cal. 2d 908, 925.) Water is a usufructuary (use) right. An overlying owner
having a legal right to groundwater “may take only such amount as he reasonably needs for
beneficial purposes.” (Jhid.) Under general water law principles, a holder of a riparian or
overlying right may not transfer its water right away from the land or use such water right to
accumulate water in storage. (See Moore v. California Oregon Power Co. (1943) 22 Cal. 2d 7235,
731; Tehachapi-Cummings County Water Dist. v. Armstrong (1975) 49 Cal. App. 3d 992, 1002.)
As detailed below, under these common law principles, the overlying rights that are appurtenant
to the Non-Ag Pool members’ property would not be transferable and could not be used to

accumulate water in storage.

B. THE CHINO BASIN JUDGMENT & GOVERNANCE

The Judgment in this matter was entered in 1978 and created several layers of governance,
including the various pool committees, an advisory committee, and a Watermaster. (Watermaster
Exhibit No. 3 — Judgment, pp. 12-22 & 24-26.) The pool committees include the Appropriative
Pool, the Overlying (Agricultural) Pool (“Agricultural Pool”), and the Non-Ag Pool. Operation
of each Pool and the rights of water producers within each Pool are controlled by each Pool’s own
pooling plan.

The Appropriative Pool is made up almost entirely of public agencies and other not-for-
profit entities. (Declaration of Robert A. DeLoach [“DeLoach Decl.”], § 5.) These entitics
answer to their ratepayers and exist solely for the purpose of providing a public service. (/bid.)
Other than the City of Ontario and San Bernardino County, the members of the Non-Ag Pool
consist largely of for-profit, private companies. (Id. at 9 6.) The Advisory Committee contains
representatives from each respective Pool, including the Non-Ag Pool, and was created to oversee
and “advise” the Watermaster. (Watermaster Exhibit No. 3 — Judgment, 9 38.)

Although Chino Basin Municipal Water District (“CBMWD?”) was originally appointed
the Watermaster in 1978, the court replaced CBMWD 1n 1998 with a stakeholder-driven nine-
member Board. The nine-member Board includes one representative from the Non-Ag Pool, two

representatives from the Agricultural Pool, three representatives from the non-producing

-3 -
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municipal water districts, and three representatives from the Appropriative Pool. (Watermaster
Exhibit No. 16 - February 18, 1998 Order, p. 3:16-20.)

The current stakeholder-driven structure is a unique system of self-governance that not
only permits, but requires good-faith participation by each of the three Pools and its members. It
is perhaps understandable that the private companies that largely compose the Non-Ag Pool do
not fully appreciate the responsibilities that fall upon them as participants in a process of selt-
governance. Indeed, the approach of the entire Paragraph 31 Motion, which characterizes the
Agreement as a simple purchase and sale between parties otherwise unrelated to one another,
betrays an attitude of separateness of the members of the Non-Ag Pool from the process of which
they are actually an integral part. Watermaster is composed of the parties to the Judgment; the
Non-Ag Pool is one leg of a three-legged stool. Unfortunately, the Paragraph 31 Motion
presupposes that the Non-Ag Pool is not an active participant in this process and has no
responsibilities to the successful functioning of the Watermaster. It therefore constitutes a

rejection by the Non-Ag Pool of its place within this process.

C. THE NON-AG POOL’S RIGHT TO TRANSFER WATER OUTSIDE OF
ITS POOL AND TO NON-OVERLYING USE ORIGINATES FROM
PEACE II NEGOTIATIONS

1. The Non-Ag Pool Originally Had Neo Right to Sell Water Outside Its
Pool

Consistent with the California Constitutional principles set forth above, the 1978
Judgment did not allow the Non-Ag Pool to transfer water from the land on which the water was
used. The “overlying” nature of the rights limited its use. (See Watermaster Exhibit No. 3 —
Judgment, Exhibit “G” attached thereto.) The 1978 Judgment, however, allowed the Non-Ag
Pool to store water indefinitely in the Basin. (Jhid) Over time, and as Non-Ag rights became
increasingly under-utilized, its water began to accumulate in local storage accounts of use only to
that Pool. By July 2007, more than 52,000 acre-feet of water had accumulated in storage.
(Watermaster Opposition at p. 4.)

Because the Non-Ag Pool’s stored water was not put to beneficial use for a number of

years, many parties to the Judgment believed that unused, and thus surplus Non-Ag Pool water,
-4 -
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should be re-allocated and placed to beneficial use within the Basin without compensation to the
Non-Ag Pool, consistent with the method utilized for surplus Agricultural Pool water. (DeLoach
Decl., 9 7.) During the negotiation of the Peace Agreement in 2000, the parties consented to a
limited “transfer” provision that allowed the Non-Ag Pool to transfer water to Watermaster for
purposes of desalter replenishment, or for use in a storage and recovery program, subject to
demonstration of broad mutual benefit. (Watermaster Exhibit No. 5, Section 5.3(e); DeL.oach
Decl., 4 8.) Given the limited nature of these transfers, between 2000 and the beginning of the
Peace 11 negotiations, the Non-Ag Pool did not avail itself of the ability to transfer water pursuant

to these provisions.

2. The Bargained For Exchange of the Agreement and Peace Il Conveyed
a New Right to The Non-Ag Pool.

The Agreement was negotiated as part of the suite of documents commonly referred to as
the “Peace II” package or the “Peace IT Measures.” (See Watermaster Exhibit Nos. 1 & 7.) The
Peace Il negotiations took place over a period of years, from roughly 2004 to 2007. (DeLoach
Decl., §9.)

As during the Peace negotiations, the overwhelming opinion of parties during the Peace II
negotiations was that allowing Non-Ag Pool’s water to accumulate, unused, in the Non-Ag Pool
storage accounts was a violation of Article X, Section 2 of the California Constitution, because
the water was not put to maximum reasonable and beneficial use. (/d. at§ 10.) The argument
was again raised that, consistent with California water law, unused water should revert to the
common pool and be placed to reasonable and beneficial use within the Basin without
compensation to the Non-Ag Pool, consistent with the method utilized for surplus Agricultural
Pool water. (/d. at 9 11.)

The Non-Ag Pool, through its sole representative during the Peace I negotiations, Bob
Bowcock, advanced the idea of selling the Non-Ag Pool’s water and further enhancing the Non-
Ag Pool’s ability to transfer water outside the Pool for compensation. (/d. at§ 12.) Mr.
Bowcock engineered and advocated a plan by which the Appropriative Pool would be able to

purchase the water in storage at “market price,” that is to say, the same price that Appropriative
-5
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Pool parties would sell or lease water as between each other. (/d. at 9 13.} This price was widely
recognized to be 92% of the then-current replenishment rate established by the Metropolitan
Water District of Southern California (“MWD”), (/d. at § 14.) Because Watermaster typically
purchases imported water from MWD, the MWD rate is used as the benchmark for purposes of
valuing other purchased or leased water supplies available within or to the Chino Groundwater
Basin. (/d. at g 15.)

In exchange for the ability to sell the water in storage to the Appropriative Pool at market
price, the Non-Ag Pool agreed to dedicate 10 percent of the water to desalter replenishment. (/d.
at 9 16; sec also, Watermaster Exhibit Nos. 1 & 8.) Consistent with this approach, the parties
executed the Agreement. (See Watermaster Exhibit No. 1.) The parties also negotiated a
mechanism whereby the Non-Ag Pool could elect, on an annual basis, to make unused water
available for purchase by the Appropriative Pool at market price. (DeLoach Decl., 9 17; see also,
Watermaster Exhibit No. 8.) The ability to engage in an annual and ongoing transfer required a
Judgment Amendment, which was also included as part of the Peace II package. (Watermaster

Exhibit No. 8.)

D. THE AGREEMENT

Because the Appropriative Pool needed time to consider whether to buy the full amount of
the water in storage, as well as time to consider how best to pay for the water and the uses to
which the water would be placed, Section C of the Agreement contained a condition that required
Watermaster to provide written notice of intent to purchase the water within a specified period of
time. (Watermaster Exhibit No. 1.)

Section H of the Agreement provided for “Early Termination™ of the contract in the event
the condition was not satisfied. Pursuant to Section H, if Watermaster did not issue the Notice
within the specified time period, the Non-Ag Pool members could then elect to make the stored
water available to individual members of the Appropriative Pool at a different (and higher) price,
consistent with the new Judgment Amendment allowing annual transfers. (/bid.)

The Agreement was structured so that the parties would be bound by certain mutual

obligations and benefits at the time the Agreement was executed in 2007: the Non-Ag pool was
-6 -
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conferred a benefit insofar as it had the ability to transfer both water in storage and unused water
on an annual basis, for a set price, to members of the Appropriative Pool. Although the Non-Ag
Pool was not obligated to offer water on an ongoing basis, the Non-Ag Pool benefited from the
opportunity to do so, and the Appropriative Pool benefited from the ability to buy water in storage
for a fixed price, including escalating payments, and also to purchase unused water made
available on an ongoing basis by the Non-Ag Pool for a fixed price. (See Watermaster Exhibit
No. 8.)

The Agreement also contained a one-time transfer of water between Vulcan Materials,
San Antonio Water Company, and Cucamonga Valley Water District. That portion of the
Agreement was fully performed in 2007 and 2008 without any objection. (DeLoach Decl., § 18.)

Effectively, the import of the Agreement as a whole was to convert valueless and
unmarketable water into a valuable asset for the Non-Ag Pool. For this reason, the obvious
profiteering motive of the Non-Ag Pool’s Motion is particularly egregious to the Appropriative
Pool. Considering the difficult and protracted debates and negotiations antecedent to the
denouement of Peace 11, a different result could have been reached, and the Non-Ag Pool’s stored
water could have remained stranded or been permitted to revert to the Basin without
compensation to the Pool. The Non-Ag Pool’s motion curiously and perilously ignores the
chilling effect that the Non-Ag Pool’s attempt to circumvent the sale under bargained-for terms
could have on the future relationship between the Non-Ag and Appropriative Pools, and the

Pools’ willingness to cooperate on future mutually beneficial water transaction opportunities.

E. BACKGROUND AND PURPOSE OF THE AUCTION

In 2008 and 2009, it became clear to the Appropriative Pool that ongoing drought
conditions and regulatory restrictions on water exports from the Sacramento-San Joaquin Bay
Delta, which is a primary MWD supply source, meant that the ability to obtain replenishment
water from MWD would be severely limited. {DeLoach Decl., §22.) In particular, because
MWD projected that replenishment water would be available in only 3 out of 10 years (as

opposed to 7 out of 10 years, which was the previous projection), Watermaster’s engineer

-7 -
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explained that significant enhancements to Watermaster’s recharge facilities would be required.
(Id. at 9 23.)

One of the conditions of approval of Peace 11 is for Watermaster to prepare an updated
Recharge Master Plan that describes how recharge will occur, on a long-term basis, within the
Basin. (Watermaster Exhibit No. 6.) The method by which Watermaster funds operation and
maintenance, as well as administrative costs and capital improvements such as the Recharge
Master Plan, is through a system of assessments, or a tax on all groundwater production in the
Appropriative Pool. Under this system of assessments, the Appropriative Pool will be
responsible for virtually all of the costs associated with improving the recharge facilities in
accordance with the Recharge Master Plan, even though such improvements will provide a
benefit to all producers in the Chino Basin. (DeLoach Decl,, §24.) When the Appropriative Pool
became aware of the significant costs associated with these improvements, the Appropriative Pool
began to discuss various funding mechanisms. (/d. at 4 25.)

Ultimately, the Appropriative Pool determined that monetizing the purchased Non-Ag
Pool water in storage through an auction of that water could produce a viable source of funding
for the significant costs of recharge enhancements. (/d. at § 26.) Absent such a funding
mechanism, the cost of the recharge enhancements would ultimately be borne by the public
ratepayers. (Id. at927.) Although the Non-Ag Pool motion describes the auction as a “windfall”
for the Appropriators, the Non-Ag Pool knew that the proceeds were to be used to fund recharge
enhancements in the Basin, a benefit to the entire Basin. (/d. at § 28.)

In June 2009, the Advisory Committee and the Board approved a Template Storage and
Recovery Agreement that would allow for the implementation of the auction. Mr, Bowcock
voted to approve the Agreement and thus voted in favor of proceeding with the auction.” (See
Watermaster Exhibit No. 9.) In July 2009, the Appropriative Pool and the Non-Ag Pool entered

into a Stipulation detailing how the proceeds from the auction would be utilized as between the

* It is ironic that the Non-Ag Pool pleading criticizes the Appropriators for making the water available to “speculative
investors” when one of the largest Non-Ag Pool members — Aqua Capital Management (for whom Mr. Bowcock was
a principal from at least 2007 until at least the beginning of 2009) — is itself one of these “speculative investors,” and
is headquartered in Omaha, Nebraska. (DeLoach Decl., 9 34-36.)
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Non-Ag Pool and the Appropriative Pool. Mr. Bowcock signed the Stipulation on behalf of the
Non-Ag Pool. (See Watermaster Exhibit No. 10.) Watermaster reported the Stipulation to the
Court and asked for approval of the Template Storage and Recovery Agreement. No party
objected, and the Template Storage and Recovery Agreement was approved by the Court on

August 11, 2009. (Watermaster Exhibit No. 11.)

F. NOTICE OF INTENT TO PURCHASE WAS APPROVED AND
PROVIDED

On August 13, 2009, at the joint meeting between the Appropriative Pool and the Non-Ag
Pool, the Appropriative Pool considered the written Notice of Intent to Purchase the Non-Ag
water so that the Appropriative Pool could move forward with the auction. (Bowcock Decl.,
Exhibits H & 1.) A form of the Notice had been provided in the agenda packet for that meeting;
the Pool finalized the Notice and approved it unanimously and without qualification. (/bid.) The
Notice is a written document prominently titled “Notice of Intent to Purchase.” (See Watermaster
Exhibit No. 12.)

The language of the Notice was written in the present tense to reflect that notice was being
provided as of August 13, 2009, but the Appropriative Pool decided to use an “effective date” of
December 18, 2009, because it intended to use proceeds from the auction to pay the Non-Ag Pool

for the water. (See Watermaster Exhibit No. 12.) The language of the Notice is as follows:

Pursuant to Section C of the Purchase and Sale Agreement for the
Purchase of Water by Watermaster from Overlying (Non-
Agricultural) Pool, Watermaster herecby provides notice to the
Overlying (Non-Agricultural}) Pool that Watermaster intends to
tender purchase of the Storage Transfer Quantity pursuant to the
terms of the Purchase and Sale Agreement for the following uses:
36,000 acre-feet for use in a Storage and Recovery Agreement, and
2,652 acre-feet for use as Desalter replenishment.

On August 13, 2009 the Appropriative Pool provided approval for
the issuance of this Notice. The date of issuance of this notice is
December 18, 2009. (Watermaster Exhibit No. 12.)

At that meeting, the Appropriative Pool also discussed developing a “Plan B,” which
provided an alternate funding mechanism to purchase the water should the auction not proceed as

planned. (See Bowcock Decl., Exhibit I} Notably, because the Non-Ag Pool meetings were held
-9.
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jointly with the Appropriative Pool meetings, Mr. Sage, an employee of Mr. Bowcock’s and
frequent alternate Non-Ag Pool representative, was present for the Appropriative Pool’s approval
of the Notice and discussion of Plan B, (/bid.)

The written Notice, as approved by the Appropriative Pool, was transmitted as part of the
Agenda Packet for the August 27, 2009 Advisory Committee and Board meeting. (See Bowcock
Decl., Exhibit X.) This packet was sent to the Non-Ag Pool representative via regular mail and
email. (See Molino Decl., 99 10, 13.) At the August 27, 2009 Advisory Committee meeting, the
Advisory Committee approved the Notice as to 36,000 acre-feet and referred the 2,652 acre-feet
to the Appropriative Pool for further discussion as to the use of the water. The Board, acting on
the Advisory Committee’s recommendation, took the same action. Mr. Sage was present at the
Advisory Committee and Board Meeting and voted in favor of approving the Notice. (See
Bowecock Decl., Exhibit K) The Appropriative Pool subsequently decided not to make any
changes as to the use of the 2,652 acre-feet and thus took no further action.

Pursuant to Section C of the Agreement, prior approval by the Appropriative Pool 1s
required in order for the Notice to be operable. That approval was provided, unequivocally, on
August 13, 2009. (See Bowcock Decl., Exhibit I.) Thereafter, a final version of the written
Notice, as approved by the Appropriative Pool, was distributed as part of the August 27, 2009
Advisory Committee and Board Meeiing Agenda Packet, which was received by the Non-Ag

Pool representative. (Bowcock Decl., Exhibit X.}

G. THE NON-AG POOL’S REPRESENTATIVE HAD ACTUAL NOTICE OF
THE APPROPRIATIVE POOL’S INTENT TO PURCHASE AND WAS
PRESENT AND ACTIVELY INVOLVED THROUGHOUT THE ENTIRE
TIME DURING AND FOLLOWING THE NOTICE

From August through October, the Appropriative Pool and Watermaster prepared for the
auction. (DeLoach Decl., 129.) Numerous meetings and workshops were held to discuss issues
related to the auction. (/hid.) The Non-Ag Pool’s Representatives, Mr. Bowcock and/or Mr.
Sage, were present at meetings throughout the auction process. (/d. at §30.) At no time during
that period did Mr. Bowcock, Mr. Sage, or any other member of the Non-Ag Pool state at any

Pool Meeting, Advisory Committee Meeting, or Board Meeting that they felt Notice had not been
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provided. (Id. at 932.) At no time did Mr. Bowcock, Mr. Sage or any other member of the Non-
Ag Pool express concerns with the auction or object to the Appropriative Pool’s activities relating
to the auction of Non-Ag Pool’s stored water. (/d. at ¥ 33.)

On October 30, 2009, the parties decided to postpone the auction based on concerns
expressed by potential bidders regarding the ability to recover and use the water. (Manning
Decl., 9 12, 13; see also, Bowcock Decl., 9 19.) Just six days later, on November 5, 2009, the
Appropriative Pool voted to approve Plan B. (Bowcock Decl., Exhibits O & Q.) Importantly,
Plan B included authorization to assess the Appropriative Pool so that Watermaster could tender
the first payment to the Non-Ag Pool. At the November 19, 2009 Advisory Committee and
Board Meeting, at which a representative for the Non-Ag Pool was present, Watermaster staff

briefed the Advisory Committee and the Board regarding the water that had already been

purchased from the Non-Ag Pool and provided a hand-out showing the Plan B cost to each

Appropriative Pool member. (Watermaster Exhibit Nos. 14 & 15.) Thus, the Non-Ag Pool knew
that the Appropriative Pool had assessed itself in order to tender payment for the water. (Motion
atp. 10.) On December 17, 2009, Mr, Bowcock attended a Board Meeting on behalf of the Non-

Ag Pool and did not mention any concern that Notice had not been provided.

H. THE NON-AG MOTION SEEKS A SIGNIFICANTLY HIGHER PROFIT
FROM THE SALE OF THE STORED WATER

Mr. Bowcock and Mr, Penrice first raised the issue of notice on January 7, 2010, just days
after MWD announced a significant rate increase. (See Manning Decl., §16.) Under Section H
(Early Termination) of the Agreement, if the Notice is not provided and the condition subsequent
is not satisfied, the Non-Ag Pool can sell the water in storage for 92% of the now-current MWD
replenishment rate. Based on the MWD replenishment rates cited in the Non-Ag Pool Motion
(Bowcock Decl., Exhibit K), the potential selling price under Section H is, at a minimum, $4.3
million higher than the selling price negotiated in 2007 and described under Sections C and D,
which was based on 92% of the then-current (2007) replenishment rate {(along with a CP1
adjustment). Thus, if the Non-Ag Pool succeeds in its Paragraph 31 Motion, the Pool members

(including Aqua Capital Management) stand to earn a significant windfall profit over and above
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that which was contemplated in 2007. This profit will come at the expense of the citizens of the

Chino Basin during a particularly difficult economic downturn.

. ARGUMENT

The Non-Ag Pool argues, without support, that the Agreement is a unilateral “Option
Contract.” The Non-Ag Pool makes this argument so it can avail itself of the strict notice
requirements adhering to option contracts. As detailed below, the Agreement is not an option
contract but rather, it is clearly and unambiguously a bi-lateral contract containing an express
condition subsequent. As such, the Notice requirements should be viewed in light of the doctrine
of substantial performance. Nonetheless, even if the Non-Ag Pool is correct (which it is not), its
Motion should be denied because even under the more stringent requirements utilized for option

contracts, the Notice requirements were satisfied.

A, THE AGREEMENT IS AN EXECUTED BILATERAL CONTRACT, NOT
AN OPTION AGREEMENT

The Agreement cannot be construed as an option contract because (1) by its express terms,
it characterizes the Notice as a condition subsequent, (2) the language of the Agreement indicates
that contract formation occurred upon execution, not delivery of Notice, (3) the Agreement binds
Watermaster to terms prior to the time when Notice is due, and {4) the Agreement confers a
benefit on the Non-Ag Pool even if Notice is not provided within the relevant time period. In the
event of ambiguity, California law presumes a contract to be bilateral rather than an option.
(Perry v. Berryman (1949) 95 Cal.App.2d 159.) Here, the language is unambiguous, but even if

it were not, the law would favor construing the Agreement as a bilateral contract.

1. The Notice is 2 Condition Subsequent, Not a2 Condition Precedent te
the Formation of the Agreement

By its terms, the plain language of the Agreement describes the Notice as a “condition
subsequent” that is a condition of performance, not an “option.” Section H of the Agreement

provides:
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Early Termination. This Agreement will expire and be of no
Jfurther force and effect if: Watermaster does not issue its Notice of
Intent to Purchase in accordance with Paragraph D above within
twenty-four (24) months of Court approval. Upon Watermaster’s
failure to satisfy the condition subsequent, the rights of the Non-
Agricultural (Overlying) Pool will remain unaffected and without
prejudice as result of their having executed this Agreement except
that in the event of Early Termination, the Storage Transfer
Quantity, will then be made available for purchase by Watermaster
and thence the members of the Appropriative Pool in accordance
with Paragraph 9.(iv) of Amended Exhibit G, the Overlying (Non-
Agricultural) Pool, Pooling Plan. (See Watermaster Exhibit No. 1
[emphasis added].)

Notably, the Agreement explicitly describes issnance of notice as a “condition
subsequent” in Section H.

A condition subsequent is a term of a contract that the happening or nonoccurrence of a
future event after the contract becomes binding on the parties permits the other party to terminate
the contract, if he chooses to avail himself of the condition, without further duties or obligations
on any party. (Civil Code § 1438.) In contrast, an option is a condition precedent to the
formation of a bilateral contract, and “the optionee has no duty unless, and until, he accepts the
irrevocable offer proposed to him by the optionor.” (Palo Alio Town & Country Village Inc. v.
BBTC Company (1974) 11 Cal.3d 494, 503.) As noted by the Non-Ag Pool, option contracts are
unique in that, upon execution, only one party, the optionor, is bound while the optionee is
entirely free to accept or not. (Hayward Lumber & Inv. Co. v. Construction Prod. Corp. (1953)
117 Cal.App.2d 221, 229; see also, Motion at p.11.)

The clear intent that Notice operate as a condition subseguent is further demonstrated by
the fact that the Agreement includes a separate section which recites a condition precedent. The
ONLY condition precedent to the formation of the Agreement was the Court’s approval of Peace

. Once the Court approved Peace 1l on December 21, 2007, the bilateral contract was formed.

2. The Plain Language of the Agreement is Clear Evidence that It Was
Not an Option Agreement

Section H, and in particular the terms emphasized above, plainly and unequivocally
indicate that a contract already had been formed and is binding on the parties before Notice is

issued. (See Watermaster Exhibit No. 1) First, it refers to execution of the Agreement in the past
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tense. Also, “early termination” is both its title and the articulated effect of a failure to provide
Notice. Similarly, it states that the Agreement will “expire and be of no further force and effect.”
For a contract to “terminate,” “expire” or cease to be of force, the terms of the contract must
already be obligatory. For these reasons, the Non-Ag Pool’s characterization of the Agreement as
an “option,” where the contract would not form until after notice is given, is fundamentally

inconsistent with the plain language of Section H.

3. Non-Ag Pool Seeks to Manipulate and Take Advantage of the Benefits
Conferred Through the Peace LI Process

Not only has the contract alrcady been formed, terms of the contract have already been
performed by Watermaster, conferring substantial benefits to the Non-Ag Pool. In addition, the
contract confers new rights on the Pool separate and apart from the sale of the water pursuant to
Sections C and D. This is distinguishable from a unilateral executory option where the
Watermaster would have no duty unless, and until Notice is given. (Palo Alto Town & Country,
supra, 11 Cal.3d at p. 503; see also, Motion at 11.)

Specifically, the Agreement confers a benefit on the Non-Ag Pool even if Notice is not
provided within the relevant time period — specifically, the right to sell the water in storage
pursuant to the Judgment Amendment to Exhibit “G”, which was part of the Peace II
negotiations. The terms of the Non-Ag Pool Pooling Plan were modified to allow the Pool to sell
unused water annually, on a go-forward basis, to the Appropriators for a fixed price. (See
Watermaster Exhibit No. 8.) Indeed, it is this very benefit that motivates the Non-Ag Pool to now
claim that the condition subsequent was not met, particularly because the price of the water made
available if the condition subsequent was not provided is higher than the price pursuant to the
Agreement. The fact that a benefit is conferred on the Non-Ag Pool via Section H and the
related Amendment to Attachment “G,” and the fact that the Appropriative Pool was bound by
the provisions of the Agreement when it executed the Agreement in 2007, means that the

Agreement cannot, by its terms, be an “option.”
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B. THE CONDITION SUBSEQUENT WAS SATISFIED

1. The Written Notice Provided in the August 27, 2009 Agenda Packet
Met the Notice Requirements of Section C of the Agreement

As detailed above, Section C of the Purchase and Sale Agreement contains a condition
subsequent requiring Watermaster to provide Notice in order to prevent “Early Termination™
(under Section H) of the Agreement to which both parties were already bound. Section C of the

Agreement describes the requirements of the Notice:

Notice. Within twenty-four months of the final Court approval of
this Agreement (“Effective Date™), and only with the prior approval
of the Appropriative Pool, Watermaster will provide written Notice
of Intent to Purchase the Non-Agricultural (Overlying) Pool water
pursuant to Section 5.3(a) of the Peace Agreement, which therein
identifies whether such payment will be in connection with the
Desalter Replenishment or a Storage and Recovery Program.
(Watermaster Exhibit No. 1.)

According to the plain language of Section C, Watermaster satistied the condition
subsequent because the Notice was (1) provided by Watermaster (2) in writing (3) within 24
months of the final Court approval of the Agreement (4) with prior approval of the Appropriative
Pool, and (5) it specified the quantity of water to be used for a Desalter Replenishment or a

Storage and Recovery Program.

a. The Notice Was Required To Be “Provided” Or “Issued,” Not
“Delivered;” Watermaster Provided Notice In A Manner That Was
Reasonable, Usual And Customary, And Notice Was Actually
Received

The Non-Ag Pool erroneously contends that the Agreement requires Notice to be
“delivered.” (Motion at pp. 3, 8, 14.) This is contrary to the express language of the Agreement,
which states in Section C that Watermaster will provide written Notice of Intent to Purchase.
Elsewhere in the Agreement, it refers to Watermaster “issuing” Notice (Sections E and H).
Neither the word “provide” nor the word “issue” connotes “delivery” of the Notice.

Watermaster has thoroughly addressed this issue in its Opposition to the Motion; thus, it
will not be repeated here. (See Watermaster Opposition at pp. 10-12.) Likewise, Watermaster

has explained that it provided the Notice in a manner that was reasonable, usual and customary,
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and that Notice was actually received by the Non-Ag Pool representative. (See Watermaster
Opposition at pp. 19-25).
b. It is Reasonable for the Appropriative Pool to Rely on the Non-Ag

Pool’s Representative to Report Back to Its Pool Members
Important Issues Concerning Its Pool

In addition, the customary practice has been for Mr, Bowcock to represent the entire Pool,
negotiate on behalf of the entire Pool, and sign documents on behalf of the entire Pool that legally
bind the entire Pool. (DeLoach Decl., § 19.) Mr. Bowcock negotiated and executed the Purchase
and Sale Agreement on behalf of the entire Pool; not one individual Pool member signed the
document. (/d. at920.) It was Mr. Bowcock’s responsibility, as the Non-Ag Pool representative,
to keep the individual members of the Pool informed.

For the Non-Ag Pool to now claim otherwise is tantamount to an outright rejection of the
process of self-governance upon which the parties have justifiably come fo rely. The
Watermaster process is one of openness and transparency, much like that of a public agency. As
the representative of the Non-Ag Pool, a member of the Advisory Committee, and a member of
the Board, Mr. Bowcock has had the opportunity and the duty to participate robustly in this
process. To claim that Mr. Bowcock (or his specified designee) could not accept Notice on
behalf of the Pool, or to claim that the Pool was uninformed of months of activities that occurred
as part of this process even though Mr. Bowcock participated in and assented to these activities, is
not only irresponsible, it is an abject rejection of the Pool’s duties as a good-faith participant in

the process.

c. The Appropriative Pool Spent a Substantial Amount of Money
With the Understanding that a Valid Contract Was Formed and The
Condition Subsequent Had Been Satisfied
In the months following the provision of the Notice, the Appropriative Pool expended
substantial sums of money to develop the plan to auction the water and held numerous public
workshops regarding the auction. (Deloach Decl., §29.) After the auction was postponed on
October 30, the Appropriative Pool immediately approved “Plan B,” which provided an alternate
method to fund the purchase of the water. (Bowcock Decl., Exhibit O.) Never once did the

Appropriative Pool indicate that it would not, or even might not, proceed with the purchase of the
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water. From the Appropriative Pool’s perspective, it was bound by the Agreement and intended
to proceed. (DelLoach Decl., 9 31.)

Never once did the Non-Ag Pool indicate that it believed Notice had not been given or
was inadequate. If it is true the Non-Ag Pool believed Notice had not been given, how is it the
Non-Ag Pool did not object to the auction? How could the auction proceed unless the
Appropriative Pool had the authority to sell the water to a third party? How could the
Appropriative Pool sell the water to a third party unless Notice had been provided that the
Appropriative Pool would purchase the water? The answers to these guestions (along with any
significant legal authority) are conspicuously absent from the Non-Ag Pool’s pleading.

d. The Notice Properly Identified The Use Of The Water

Consistent with Section C of the Agreement, the Notice that was approved by the
Appropriative Pool on August 13, 2009 designates 36,000 acre-feet for use in a Storage and
Recovery Agreement, and 2,652 acre-feet for use as Desalter replenishment. (See Watermaster
Exhibit No. 12.) At the August 27, 2009 Board meeting, the Board approved the Notice and
referred the 2,652 acre-feet to the Appropriative Pool for further discussion as to the use of the
water. (See Bowcock Decl., Exhibit K.}

The Non-Ag Pool contends that the Board’s reference of a question regarding the intended
use of the water, and its request for a “separate motion” in the event of a change to the Notice,
constitutes a “rejection” of the Notice. (Motion at p. 5)" Onits face, the Agreement does not
require action by the Watermaster Board with respect to the Notice. Rather, it is action by the
Appropriative Pool that is required prior to the time the Notice is provided because it is the
Appropriative Pool that is ultimately responsible for providing the funding to tender payment to

the Non-Ag Pool. On August 13, 2009, the Appropriative Pool approved the Notice; the approval

* Based on the way Section C is drafted, it is not clear whether the identification of the use of the water is required to
be included in the Notice, or whether the clause is instead referring to section 5.3 the Peace Agreement itself, “which
therein” identifies authorized uses for the water (i.e., Desalter Replenishment or a Storage and Recovery Program).
There is a colorable argument that the reference to section 5.3 was only for purposes of mentioning the Non-Ag
Pool’s right to transfer water to Watermaster for those purposes. Thus, the Notice itself does not need to contain the
designation. To the extent this is true, the Non-Ag Pool’s arguments are rendered entirely irrelevant (to the extent
they are not otherwise irrelevant).
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contained no conditions whatsoever. (See Watermaster Exhibit No. 12.) The final Notice, as
approved by the Appropriative Pool, was provided by email and mail as part of the August 27

agenda package. (Molino Decl., 9§ 10, 13.) At that point, the condition subsequent was satisfied.

C. THE NOTICE PROVISION IN THE AGREEMENT MUST BE
LIBERALLY CONSTRUED TO PREVENT FORFEITURE

1. Strict Compliance With Section C Of The Agreement Is Not Required

The Non-Ag Pool misapplies authority that requires strict compliance with notice
requirements to the instant Agreement. The authority relied upon by the Non-Ag Pool only
applies to option contracts, not bilateral contracts such as the Agreement. (See Motion atp, 11.)
Courts have required strict compliance with respect to option contracts because, by the nature of
an option contract, the optionor has bound himself to make a contract while the optionee is
entirely free from any contractual obligation. (Hayward Lumber & Inv. Co. v. Construction Prod.
Corp. (1953) 117 Cal.App.2d 221, 229.) However, as discussed above, the Agreement 1s not an
option contract. The Agreement is a negotiated transaction under which the parties were bound to
perform certain obligations, and no party had the absolute discretion to unilaterally discharge the
obligations. As a policy matter, the Non-Ag Pool has not been disproportionately burdened by
the Agreement and does not require the heightened protection afforded to optionors. Strict
compliance is not required or warranted in this case.

What is mind boggling is that the Non-Ag Pool secks to enforce Section H of the
Agreement even though it claims that the option was not exercised. (Motion at p. 9.) If the Non-
Ag Pool is right (which it is not), and the Agreement is really an option agreement (which it is
not), failure to exercise the option would mean that an Agreement was never formed. Itis
fundamentally inconsistent for the Non-Ag Pool seek enforcement of a provision of a contract
that it claims does not exist.

2. California Law Disfavors Forfeiture

Contrary to the Non-Ag Pool’s assertion, the Watermaster’s compliance with the notice

requirement must be construed in tﬁe light most favorable to Watermaster. The Non-Ag Pool

asks this Court to find Watermaster and the Appropriative Pool have lost their right to purchase
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water under the terms of the Agreement due to a contrived hyper-technicality even though, as
explained above, the Non-Ag Pool enjoys rights and benefits granted by the same instrument.
California law disfavors such forfeitures and gives courts tools of construction and equity to
avoid this type of injustice. (See, e.g., Civil Code §§ 1442, 3275; see also, Michaelian v. Elba
Land Co. {1926) 76 Cal.App. 541, 554 [liberally construing terms of purchase contract for real
property to prevent ouster of buyer]; Atkins v. Anderson (1956) 139 Cal.App.2d 918, 920
[estopping forfeiture where plaintiff had knowledge of the condition and participated in the
violation]; Loughan v. Harger-Haldeman (1960) 184 Cal. App.2d 495, 502 [finding waiver to
avoid forfeiture].) The burden of proving facts creating the forfeiture rests upon the party

claiming the forfeiture. (Riedman v. Barkwill (1934) 139 Cal.App. 564, 567.)

a. The Court Must Interpret The Terms Of Section C Against The
Non-Agricultural Pool In Order To Prevent Forfeiture

Under Civil Code, section 1442, the Court must construct the language of the Section C
requirements to prevent early termination. Civil Code section 1442 requires courts to strictly
interpret conditions involving a forfeiture against the party for whose benefit it is created’, and
liberally construe them to prevent forfeiture. (Division of Labor Standards Enforcement v. Dick
Bullis, Inc. (1977) 72 Cal.App.3d Supp. 52, 58.) In this case, the Court cannot adopt the Non-Ag
Pool’s stringent and non-literal interpretation the language of Section C. Pursuant to Civil Code
section 1442, and in keeping with the plain and unambiguous meaning of Section C, the Court
must interpret the language to permit compliance with the Notice provision by any reasonable
method.

b. Equitable Relief [s Warranted If Required To Avoid Forfeiture

If the Court finds that a condition requiring forfeiture is express and cannot be avoided by

construction, the Court may, in a proper case, excuse the condition or give equitable relief against

its enforcement. (Civil Code § 3275; Atkins v. Anderson, supra, 139 Cal.App.2d at p. 920;

* As stated in Section ILA herein, the Non-Ag Pool is the beneficiary of Section C because it allows them to transfer
the water in storage outside the Pool for compensation, even though such benefits would not exist under common law
principles or Article X, Section 2 of the California Constitution; and, the Non-Ag Pool also benefits in the event of
forfeiture because it will profit by at least an additional $4.3 million if its Paragraph 31 Motion is successful.
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Loughan v. Harger-Haldeman, supra, 184 Cal.App.2d at p. 502.) Pursuant to Civil Code section
3275, “[w]henever, by the terms of an obligation, a party thereto incurs a forfeiture, or a loss in
the nature of a forfeiture, by reason of his failure to comply with its provisions, he may be
relieved therefrom, upon making full compensation to the other party, except in case of a grossly
negligent, willful, or fraudulent breach of duty.” Watermaster has tendered payment and would
have already fulfilled the payment obligations of Section D if not refused by the Non-Ag Pool.
(Manning Decl., 9 18; Bowcock Decl., § 24.) As discussed below, there is no evidence or
allegation of gross negligence or other willful conduct here. Thus, even if this Court finds that
the Watermaster’s Notice failed to comply with some aspect of Section C, the Court can — and
should — uphold the Agreement.

As a general matter, courts have held that “a party should not be divested of valuable
rights by way of forfeiture for default . . . unless it is clearly made to appear that the other party to
the contract has suffered or will suffer serious detriment or damage by reason of such default, or
unless it is made to appear that the default was intentional or willful.” (Atkins v. Anderson, supra,
139 Cal.App.2d at p. 920.) The Non-Ag Pool brings this action and raises alleged defaults in the
Notice not to remedy any perceived loss at the hands of the Watermaster - after all, the Non-Ag
Pool actually received Notice of the intent to purchase the otherwise stranded asset at “market
price”- but rather, to seek a “do-over” on more favorable terms. (See Motion at p. 10 [discussing
the potential “incremental benefit” of $112 per acre-foot]; see also, Ballard v. MacCallum (1940)
15 Cal.2d 439, 443 [“[t]here is nothing inequitable in a bargain merely because it turns out better
for one party than the other”].)

In Santa Monica v. Jones, (1951) 104 Cal.App.2d 463, 470, [“Santa Monica™] the court
found that where grantors failed to inspect for violations or raise objections to alleged breaches of
conditions in a grant deed “the violations must be regarded as altogether too minor to warrant
forfeiture of a fee property ... [a]fterall the law does not regard mere trifles as a basis for
forfeiture.” The record demonstrates that representatives of the Non-Ag Pool received the Notice,
were aware of its contents, and, in fact, voted to approve it. (Molino Decl., 4§ 10, 13; Manning

Decl., § 17; Bowcock Decl., Exhibits I & K.) Yet, no member of the Non-Ag Pool raised any
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objection to the form or method of delivery of the Notice at any time before it came due. As the
court reasoned in Santa Monica, even if the Notice fell short of the requirements of Section C in
some way, any nonconformity was too minor to capture the attention of members of the Non-Ag
Pool despite their intimate knowledge of the proceedings, and any resulting loss is too minor to
justify a forfeiture.®

The Non-Ag Pool also cannot claim a grossly negligent or willful default on the part of
the Watermaster. The record demonstrates that all parties, Watermaster, the Appropriative Pool
and the Non-Ag Pool, believed the condition subsequent had been met. (Manning Decl., §17;
DeLoach Decl., §31.) Even if the Court finds the Notice technically fails to satisfy a requirement
of Section C, in light of the exhaustive efforts to comply, it cannot be argued Watermaster acted
with gross negligence. For these reasons, the Court must use the available tools to avoid the

forfeiture of Watermaster’s right to purchase water under the terms of Section D.

D. EVEN IF THE PURCHASE AND SALE AGREEMENT IS CONSTRUED
AS AN OPTION CONTRACT, WATERMASTER’S NOTICE
CONSTITUTES VALID EXERCISE OF THE OPTION

Regardless of whether Section C notice is construed as a condition subsequent or a
condition precedent to the exercise of an option contract, Watermaster’s Notice satisfies all of the
applicable requirements, including the requirement that it be “provided.” As such, even if the
Agreement is viewed as an option contract, the Notice was an unequivocal acceptance of the
Non-Ag Pool's offer and bound both parties to the terms of the Agreement.

Even if the Court finds the Agreement specified a particular mode of delivery, the Notice
issued by Watermaster nonetheless formed a binding contract because it was actually received by
the Non-Ag Pool, and the Non-Ag Pool waived any defect in the Notice by failing to raise it
despite ample time and opportunity to do so. In addition, under the precedent cited by the Non-

Ag Pool, the Notice was clear and unequivocal.

® This is true assuming, arguendo, the Non-Ag Pool’s reason for failing to raise objection was pure. If, as the
evidence might suggest, the Non-Ag Pool withheld its objections in order to obtain a favorable purchase price via its
Motion, such facts would bolster the argument any forfeiture has been waived because the Non-Ag Pool’s conduct
was knowing, the Non-Ag Pool has not suffered a real loss, and the Appropriative Pool and Watermaster did not act
with any intent to default. See addition discussion of waiver in Section D.3, below.
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1. Under Section C And California Law, Any Reasonable And Usual
Mode Of Acceptance May Be Adopted.

As a general rule, “[i]f a proposal prescribes any conditions concerning the
communication of its acceptance, the proposer is not bound unless they are conformed to; but in
other cases any reasonable and usual mode may be adopted.” (Civil Code § 1582.) Watermaster
thoroughly addresses this argument in its Opposition. (See Watermaster Opposition at pp. 19-
25.)

2. Notice Was Sufficient On the Separate Ground That It Was Actually
Received

Even if some fault is found with delivery of the Notice as part of the mailed agenda
packet, the Notice is nonetheless valid because it was actually received. Once an acceptance
reaches an offeror, the means of transmission becomes immaterial, and improperly dispatched
acceptance is treated as operative so long as it is received within a reasonable amount of time. (1
Witkin Sum. Cal. Law Contracts § 190; see also, Rest.2d, Contracts §§66, 67; 2 Williston 4th,
§6:35 et seq.; Johnson v. Banta (1948) 87 Cal.App.2d 907.) Courts uphold contracts where there
is actual receipt of acceptance despite a technical error in the method of transmission in part
because the offeror is in no way inconvenienced. (Johnson v. Banta, supra, 87 Cal.App.2d at
909-910.) The Non-Ag Pool’s complaints about the complexity of the e-mail delivery system
(Motion at p.12) are inapposite because the Agreement does not expressly provide any conditions
upon the method of delivery, email communications are expressly permitted and regularly used
(Molino Decl., 9 6, 7), and in any event, Mr. Bowcock was sent a copy of the agenda packet via
U.S. mail (Molino Decl., 9§ 10, 13), and Mr. Bowcock’s designee was present at both the August
13, 2009 Appropriative Pool/Non-Ag Pool Meeting and the August 27, 2009 Board Meeting
(Bowcock Decl., Exhibits T & K).

3. The Non-Agricultural Pool Waived All Objections To The Notice By
Failing To Raise Them Prior To The Due Date

Even if the Notice is found to vary in some respects from the requirements of Section C,

the Non-Ag Pool waived any objection it might have to the Notice when it failed to raise any

.27

QPPOSITION TO THE MOTION BY THE OVERLYING (NON-AGRICULTURAL) POOL COMMITTEE FOR COURT REVIEW OF
WATERMASTER ACTHONS PURSUANT TO SECTION 31 OF JUDGMENT




10
1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

defects to the Watermaster or the Appropriative Pool despite ample opportunity to do so.
(Riverside Fence Co. v. Novak (1969) 273 Cal.App.2d 656; Collins v. Marvel Land Co. (1970) 13
Cal.App.3d 34 [“Collins”].) “The reason for this rule is that an optionee should be able to remedy
any defects in his tender and prevent the optionor from remaining silent at the time of the tender
and later surprise the optionee with hidden objections.” (Rollins v. Stokes (1981) 123 Cal.App.3d
701, 713 [“Rollins”}; Layton v. West (1969) 271 Cal.App.2d 508, 512.} Not only did the Non-Ag
Pool fail to raise any defects, evidence demonstrates that it affirmatively acted and spoke as if the
Agreement had been performed.

In Collins, supra, 13 Cal.App.3d 34, the parties entered into a written option agreement
for the sale of land in which the agreement provided that the option was to be exercised by
“delivering written notice of exercise of this option addressed to [the defendant] and delivered to
its attorneys ... at their offices ... , or by mailing same to said attorneys... postage prepaid, by
certified mail.” (/d. at p. 39.) The only notice given by plaintiff was oral notice to defendant’s
attorney six days before the expiration of the option. (/bid.) The parties later failed to come to
terms on the escrow instructions, and, after the period for exercising the option had expired, the
defendant declared the option of no further force and effect for failure to provide written notice.
(Id. at pp. 39-40.) The court held “{a]lthough defendants had the power to require a written
exercise of the option, this requirement was for the benefit of the defendant and may be waived
by them. The acceptance of the exercise of the option without objection to the form of the
exercise waives any objection to the form of the exercise.” (Id. at p. 40 [citations omitted].)

In Rollins, supra, 123 Cal.App.3d 701, a lesseec had a preemptive right to purchase
property within 15 days of being notified by lessor of an offer from any other person. Arguably,
the lessee was required to “evidence [his] matching ... offer within 15 days by delivering [lessor]
a check and [his] written agreement to purchase on [those] terms.” (/d. at pp. 707.) Before the
expiration of 15 days, the lessor received from lessee a letter in which lessee confirmed his intent
to purchase the property on matching terms and a check representing lessee’s down payment.

(Ibid.) Lessee did not provide a written agreement until several weeks later. (/d. at p. 707-708.)
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The lessor did not object. The court held, even if the above stated terms applied to lessee’s
notice, “he substantially complied and {lessor] waived any defective tender.” (Id. atp. 713.)

Both Collins and Rollins, involve an optionee’s blatant failure to comply with clear and
unambiguous requirements of notice. Yet, in each of those cases, the courts found the optionor’s
silence constituted waiver and binding agreements were formed. Here, as discussed above, the
Notice meets each and every requirement in Section C. However, even if the Court finds some
aspect of the Notice varies from the terms of Section C, under the precedent set forth in Collins
and Rollins, the Agreement must be upheld.

Like Collins and Rollins, the Non-Ag Pool received the Watermaster’s Notice well before
the deadline for Notice was due (approximately four months prior to the deadline). (Manning
Decl., 9 17; Molino Decl., 195, 10, 13; Bowcock Decl., Exhibit K.) Over the ensuing months, the
members had ample time and opportunity to raise any alleged defect. The Non-Ag Pool must
have been aware that, upon notification of a defect, the Watermaster most certainly would have
fixed and reissued the Notice. Such knowledge can be implied from their presence at meetings in
which the Watermaster and the Appropriative Pool discussed expensive plans for holding an
auction to the sell the Storage Water, and, when the auction was postponed, the Appropriative
Pool quickly approved Plan B to assess itself for the funds to pay for the purchased water.
(Bowcock Decl., Exhibits I, K, M, O; Watermaster Exhibit No. 13.) Even according to the
allegations made in the Non-Ag Pool motion, when Mr. Penrice raised the issue for the first time
at the January 7, 2010 meeting, he and Mr, Bowcock were immediately handed a copy of the
Notice. (Manning Decl. 9 17.}

The Non-Ag Pool, however, remained silent and laid in wait until after the deadline had
passed to raise objections to the Notice for the first time. (Manning Decl., § 16.) Even more
detrimental than its silence, the Non-Ag Pool made comments that presupposed that the sale was
done, ;md Mr. Bowcock even indicated that Non-Ag Pool member Aqua Capital contemplated
being a “player” in the deal. (DeLoach Decl., §32.) Thus, even if the Court finds that the
Watermaster’s Notice did not comply with the requirements of Section C, the Non-Ag Pool’s

failure to raise an objection constitutes waiver, and the option has been exercised. The Non-Ag
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Pool should not be rewarded for its failure to utilize the process of self-governance that has been

utilized by the parties for many years.

E. THE PURCHASE AND SALE AGREEMENT MUST BE CONSIDERED IN
THE LARGER CONTEXT OF THE PEACE 1 PACKAGE

It is important to understand the Agreement is just one component of the entire Peace 11
package, which was the product of a series of lengthy, good-faith negotiations between the
parties. Judgment Amendment to Exhibit G, which provides a mechanism for the Non-Ag Pool
to transfer water outside the Pool on an annual basis, may not have been part of Peace 1I separate
and apart from the Agreement. (DeLoach Decl., §21.) Thus, Peace II is properly viewed as a
series of interdependent covenants. If a portion of the totally bargained-for package is
manipulated, it is possible that other portions of Peace II will need to be renegotiated.

In addition, when the Court approved Peace Il on December 21, 2007, its approval was
conditioned on the satisfaction of eight conditions subsequent. {(Watermaster Exhibit No. 6.) The
last of these is the filing by Watermaster of the updated Recharge Master Plan, which is due no
later than July 2010. (/bid.} The Appropriative Pool had planned on using proceeds from the
auction as the primary funding mechanism for the improvements required by the updated
Recharge Master Plan. (DeLoach Decl., 9 26.) Because of the ongoing dispute, the auction has
been put off indefinitely. Thus, the Appropriative Pool may be forced to request that
Watermaster delay the filing and implementation of the updated Plan. If the funding source for
the Recharge Master Plan is lost, the Appropriative Pool may be forced to reconsider altogether
the Basin management approach outlined in Peace II.

Lastly, for at least the last ten years, the parties fo the Judgment have negotiated in good
faith and have operated from a position of mutual respect. Even in the midst of disagreements
over law, fact and policy, the parties have always maintained a position of trust vis-a-vis one
another. In contrast, this Motion turns “good-faith” on its head. The Non-Ag Pool is motivated
by avarice and personal gain, and its Motion will have far-reaching consequences that,

unfortunately, negatively impact trust, which is fundamental to the ability of the parties to work
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together in the future as effective Basin managers and stewards of an essential resource that is a

vital and basic public necessity.

F. THE APPROPRIATIVE POOL SHOULD BE AWARDED DAMAGES FOR
ANTICIPATORY BREACH

By filing the Motion, the Non-Ag Pool has breached the Agreement and Peace 11, and, as
such, the Appropriative Pool is entitled to recover attorneys’ fees and costs. If a promisor
expressly repudiates a contract by unequivocal refusal to perform, he or she is guilty of an
anticipatory breach, and the promisee may immediately exercise the available remedies. (1
Witkin Sum. Cal. Law. Contracts §§ 862, 863; Mayo v. Pacific Project Consultants, Inc. (1969} 1
Cal.App.3d 1013.) The filing of a legal action questioning the validity of an agreement has been
held to be an express repudiation of that agreement. (Mayo v. Pacific Project Consultants, Inc.
(1969) 1 Cal.App.3d 1013 [ “"Mayo™); In re Marriage of Burkle (2006) 139 Cal.App.4th 712.) In
Mayo, a plaintiff brought an action seeking to quiet title to real property against any claim under a
joint venture agreement. (Mayo, supra, 1 Cal.App.3d at p. 1017.) The court held that the action
constituted a repudiation of that agreement, and the court allowed defendant’s cross claim for
monetary damages under the agreement. (/bid.)

Similarly, in In re Marriage of Burkle, a wife filed a petition for dissolution of her
marriage in which she stated that a post-marital agreement was void and unenforceable. (In re
Marriage of Burkle (2006) 139 Cal.App.4th 712.) The court held that the petition constituted
unequivocal repudiation excusing the husband’s future performance under the post-marital
agreement. (Ibid.) Thus, by filing the Paragraph 31 Motion, the Non-Ag Pool has expressly
repudiated the Agreement and is therefore guilty of anticipatory breach.

Section 9.2(d) of the Peace Agreement provides “[i]n any adversarial proceeding between
the Parties other than the dispute resolution procedure set forth [therein] and under the Judgment,
the prevailing Party shall be entitled to recover their costs, including reasonable attorneys’ fees. If
there is no clear prevailing Party, the Court shall determine the prevailing Party and provide for

the award of costs and reasonable attorneys' fees.” (Watermaster Exhibit No. 5.)
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Attorneys’ fees and costs should be awarded as a measure of damages for the Non-Ag
Pool’s anticipatory breach. Because the Appropriative Pool is responsible for paying
approximately 98 percent of Watermaster’s costs, this award of attorneys’ fees should include not
only the Appropriative Pool’s fees, but also Watermaster’s attorneys’ fees.

Iv. CONCLUSION

The Non-Ag Pool's verisimilitudes concerning governance and Appropriative Pool
hegemony are properfy separately addressed rather than serving as an integument for the legal
and factual issues before the Court concerning a basic and straightforward contractual matter.

Put simply, there is no basis in law or fact for the Court to provide the relief requested by
the Non-Ag Pool. If the Non-Ag Pool truly believes that issues of governance and the manner in
which Watermaster administers the Judgment require Court review, the Appropriative Pool
encourages the Court to schedule workshop-type hearings as was done by Judge Wade so that the
Court can comprehensively revicew Watermaster activities. Such a review is warranted in any
instance because prior to February 2011 the Court will be required to determine whether the nine-
member Watermaster Board should be reappointed to continue to serve as Watermaster.

Thus, for the reasons set forth herein, the Appropriative Pool respectfully requests that this

Court summarily deny the Non-Ag Pool’s Motion.

Dated: April 19, 2010

By: %ﬁ W

JGHN J. §CHATZ
Attorney for Appropriative Pool
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John J. Schatz (State Bar No. 141029)
Attomey at Law

P.G. Box 7775 '

Laguna Niguel, Ca. 92607-7775
Phone: (949) 683-0398

Fax: (949) 305-6865

Attorney for the Appropriative Pool

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SAN BERNARDINO

CHINO BASIN MUNICIPAL WATER
DISTRICT,

Plaintiff,
v,
CITY OF CHINQO, et al,,

Defendants,
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DECLARATION OF ROBERT A. DELOACH

I, ROBERT A. DELOACH, declare:

1. H ain the General Manager and Chief Executive Officer of Cucamonga Valley
Water District (*CVWD”), which is a member of the Appropriative Pool.

2. I have personal knowledge of the facts contained herein, and if called to testify as
a witness, I could competently testify to the facts contained herein.

3. On behalf of Cucamonga Valley Water District, [ have been involved in matters
associated with the Chino Basin Watermaster since 1997. Prior to that, in my capacity as
Director of Public Works and Engineering for the City of Pomona, I was involved in matters
relating to the Chino Basin from 1991-1997, 1 was actively involved in the negotiation of the
Peace Agreament and the Peace 11 Agreement.

4, In 2005, I served as Vice-Chair of the Appropriative Pool. In 2006, I served as
Chair of the Appropriative Pool. In 2008, I served as Chéir of the Advisory Committee, Tn 2009,
I served as Vice-Chair of the Advisory Committee. Since January 2010, I am again serving as the
Chair of the Advisory Committee.

The Chino Basin Judgment and Governance

5. The Appropriative Pool is made up almost entirely of public agencies and other
not-for-profit entities. These entities answer to their ratepayers and exist solely for the purpose of
providing a public service.

6. Other than the City of Ontatio and San Bernardino County, the members of the
Non-Ag Pool consist largely of for-profit, private companies.

The Peace Agreement

7. During the negotiation of the Peace Agreement, it was my understanding that
many parties to the Judgment believed that unused Non-Ag Pool water should be re-allocated and
placed to beneficial use within the Basin without compensation to the Non-Ag Pool, consistent
with the method utilized for surplus Agricultural Pool water, rather than being allowed to

accumulate in storage.
RVPUBUWILLIS\770484.1
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8. Ultimately, the parties consented to a limited “transfer” provision that allowed the
Non-Ag Pool to transfer water to Watermaster for purposes of desalter replenishment, or for use
in a storage and recovery program, subject to demonstration of broad mutual benefit.

The Peace 1l Agreement

9. The “Peace II” negotiations took place over a period of years, from roughly 2004
to 2007.

10.  As during the Peace negotiations, | believed lthat the overwheiming opinion of
parties during the Peace I negotiations was that allowing Non-Ag Pool’s water to accumulate,
unused, in the Non-Ag Pool storage accounts, was impermissible because the water was not being
put to reasonable and beneficial use.

11.  During the Peace Il negotiations, the argument was again raised that, consistent
with California water law, unused water should revert to the common pool and be placed to
reasonable and beneficial use within the Basin without compensation to the Non-Ag Pool,
consistent with the method utilized for surplus Agricultural Pool water.

12.  The Non-Ag Pool, through its sole representative during the Peace If negotiations,
Bob Bowcock, advanced the idea of selling the Non-Ag Pool’s water and further enhancing the
Non-Ag Pool’s ability to transfer water outside the Pool for compensation.

13, Mr. Bowcock engineered and advocated a plan by which the Appropriative Pool
would be able to purchase the water in storage at “market price,” which is the price that
Appropriative Pool parties would sell or lease water as between each other.

14.  This price was widely recognized to be 92% of the then-current replenishment rate
established by the Metropolitan Water District of Southern California (“MWD”).

15.  Because Watermaster typically purchases imported water from MWD, the MWD
rate is used as the benchmark for purposes of valuing other purchased or Jeased water supplies
available within or to the Chino Groundwater Basin.

16.  In exchange for the ability to sell the water in storage to the Appropriative Pool at
market price, the Non-Ag Pool agreed to dedicate 10 percent of the water to desalter

replenishment.
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17.  The parties also negotiated a mechanism whereby the Non-Ag Pool could elect, on
an annual basis, to make unused water available for purchase by the Appropriative Pool at market
price.

18.  The Agreement also contained a one-time transfer of water between Vulcan
Materials, San Antonio Water Company, and CVWD. That portion of the Agreement was fully
performed in 2007 and 2008 without any objection.

16.  The customary practice has been for Mr. Bowcock to represent the entire Pool,
negotiate on behalf of the entire Pool, and sign documents on behalf of the entire Pool.

20.  Mr. Bowcock negotiated and executed the Purchase and Sale Agreement
(“Agreement”) on behalf of the entire Pool.

21. Tn my view, the Agreement was just one component of the entire Peace II package,
which was the product of a series of lengthy, good-faith negotiations between the parties.
Tudgment Amendment to Exhibit G, which provides a mechanism for the Non-Ag Pool to transfer
water outside the Pool on an ammual basis, may not have been included as part of Peace Il separate
and apart from the Agreement.

The Auction

22.  1n2008 and 2009, it became clear to the Appropriative Pool that ongoing dronght
conditions and regulatory restriciions on water exports from the Sacramento-San Joaquin Bay
Delta, which is a primary MWD supply source, meant that the ability to obtain replenishment
water from MWD would be severely limited.

23, In particular, because MWD projected that replenishment water would be available
in only 3 out of 10 years (as opposed to 7 out of 10 years, which was the previous projection),
Watermaster's engineer explained that significant enhancements to Watermaster’s recharge
facilities would be required.

24,  The method by which Watermaster funds operation and maintenance, as well as
administrative costs and capital improvements such as the Recharge Master Plan, is through a
system of assessments, or a tax on all groundwater production in the Appropriative Pool. Under

this system of assessments, the Appropriative Pool will be responsible for virtually all of the costs
RVPUBUWILLIS\770484.1 -3-
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associated with improving the recharge facilities in accordance with the Recharge Master Plan, a
benefit to all producers in the Chino Basin,

25.  When the Appropriative Pool became aware of the significant costs associated
with these improvements, thé Appropriative Pool began to discuss various funding mechanisms.

26.  Ultimately, the Appropriative Pool determined that monetizing the purchased Non-
Ag Pool water in storage through an auction of that water could produce a viable source of
funding for the significant costs of recharge enhancements.

27.  Absent such a funding mechanism, the cost of the recharge enhancements would
ultimately be borne by the public ratepayers.

28.  The Non-Ag Pool knew that the proceeds were to be used to fund recharge
enhancements in the Basin, a benefit to the entire Basin, because Mr, Bowcock signed a
Stipulation on behalf of the Non-Ag Pool detailing how ihe proceeds would be used.

29.  From August through October 2009, the Appropriative Pool and Watermaster
prepared for the auction. During this time, the Appropriative Pool expended substantial sums of
money 1o develop the plan to anction the water and held numerous puﬁlic workshops regarding
the auction,

30.  The Non-Ag Pool’s Representatives, Mr. Bowcock and/or Mr. Sage, were present
at meeﬁngs throughout the auction process, as was L.

31.  Never once during this time did the Appropriative Pool indicate that it would not,
or even might not, proceed with the purchase of the water. From the Appropriative Pool’s
perspective, it was bound by the Agreement and intended to proceed,

32.  lam not aware of any statements by Mr, Bowcock, Mr. Sage, or any other member
of the Non-Ag Pool at any Pool Meeting, Advisory Comumittee Meeting, or Board Meeting that
they felt Notice had not been provided. In fact, Mr. Bowcock made statements indicating that he
thought the sale was a “done deal.,” Mr. Boweock also indicated that Aqua Capital Management
contemplated being a “player” in the deal.

33, Atno time that I am aware did Mr. Bowcock, Mr. Sage or any other member of

the Non-Ag Pool express concerns with the auction or object to the Appropriative Pool’s
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activities relating to the auction of Non-Ag Pool’s stored water.

Agqua Capital Management

34, My understanding is that one of the largest Non-Ag Pool members is Aqua Capital
Management.

35. My understanding is that Mr. Bowcock was a principal with Agua Capital
Management from at least 2007 until at least the beginning of 2009.

36. My understanding is that Aqua Capital Management is headquartered in Omaha,
Nebraska. |

I declare under penalty of perjury under the laws of the State of California that the foregoing is

true and correct, and that this declaration was executed on April 19, 2010, at Rancho Cucamonga,

California, %
/ @/\C&T J—
ROBERT A. DELO CH
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CHINO BASIN WATERMASTER
Case No. RCV 51010
Chino Basin Municipal Water District v. The City of Chino

PROOF OF SERVICE

| declare that:

| am employed in the County of San Bernardino, California. | am over the age of 18 years and not a party to the within
action. My business address is Chino Basin Watermaster, 9641 San Bernardino Road, Rancho Cucamonga, California
91730; telephone (909) 484-3888.

On April 18, 2010 | served the following:

1} THE APPROPRIATIVE POOL’S OPPOSITION TO THE MOTION BY THE OVERLYING (NON-
AGRICULTURAL) POOL COMMITTEE FOR COURT REVIEW OF WATERMASTER ACTIONS
PURSUANT TO SECTION 31 OF JUDGMENT

2) DECLARATION OF ROBERT A. DELOACH

/ x { BY MAIL: in said cause, by placing a true copy thereof enclosed with postage thereon fully prepaid, for delivery by
United States Postal Service mail at Rancho Cucamonga, California, addresses as foliows:
See attached service list: Mailing List 1

/| BY PERSONAL SERVICE: | caused such envelope to be delivered by hand to the addressee.

/| BY FACSIMILE: | transmitted said document by fax transmission from (809) 484-3890 to the fax number(s)
indicated. The transmission was reported as complete on the transmission report, which was properly issued by
the transmitting fax machine.

! x_/ BY ELECTRONIC MAIL: [ transmitted notice of availability of electronic documents by electronic transmission to
the email address indicated. The transmission was reported as complete on the transmission report, which was
properly issued by the transmitting electronic mail device.

| declare under penalty of perjury under the laws of the State of California that the above is true and correct.

Executed on Aprit 18, 2010 in Rancho Cucamonga, California,
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MICHAEL CAMACHO
6055 ZIRCON AVE,

RANCHO CUCAMONGA, CA 91701

MICHAEL WHITEHEAD
P.0O. BOX 8010
EL MONTE, CA 91734

BOB KUHN
669 HUNTERS TRAIL
GLENDORA, CA 91740

MARK KINSEY

10575 CENTRAL AVE.
P.C. BOX 71
MONTCLAIR, CA 81763

GLEN DURRINGTON
5512 FRANCIS ST
CHINO, CA 91710

KEN WILLIS

LEAGUE OF CA HOMEOWNERS
99 “C” STREET, SUHTE 209
UPLAND, CA 91786

GEOFFREY VANDEN HEUVEL
CBWM BOARD MEMBER

8315 MERRH.L AVENUE
CHINO, CA 91710

CHARLES FIELD
4415 FIFTH STREET
RIVERSIDE, CA 92501

ROBERT DELOACH
10440 ASHFORD ST.
P.0.BOX 638

RANCHO CUCAMONGA, CA 91729

ROBERT BOWCOCK

INTEGRATED RESOURCES MGMNT
405 M. INDIAN HILL BLVD
CLAREMONT, CA91711-4724

PAUL HOFER
11248 S TURNER AVE
ONTARIO, CA 91761

TOM HAUGHEY

CITY OF CHINO

PO BOX 667

CHINO, CA 81708-0667

BOB FEENSTRA
P.0. BOX 17482
ANAHEIM HILLS, CA 92817



Members:

Alfred £. Smith

Allen W. Hubsch
Amy Steinfeld
Andrew Lazenby

Art Kidman

Barbara Swanson
Beth Barry

Bob Feenstra

Carol

Carol Davis

Chris Swanberg

Dan McKinney

Eric Garner

Fred Fudacz

Jean Cihigoyeneiche
jeeinc@aol.com
Jennifer Novak

Jill Willis

Jim Markman
Jim@city-aftorney.com
jimmy@ecity-attorney.com
John Cotti

John Schatz

Joseph S. Aklufi
Kuperberg, Joel
Marguerite P Battersby
Mark Hensley
Michelle Staples
Rodney Baker
smi@tragerlaw.com
Steve Kennedy
Steven K. Beckett
Steven Lee

Steven R. Orr

Tom Bunn

Tom McPeters

Tram Tran

William J. Brunick
William P. Curley

asmith@nossaman.com
awhubsch@hhiaw.com
asteinfeld@bhfs.com
lazenbyag@bv.com
akidman@mkblawyers.com
Barbara_Swanson@yahoo.com
bethb@cvwdwater.com
bobfeenstra@gmait.com
marie@trageriaw.com
ccavis@lagerlof.com
chris.swanberg@corr.ca.gov
dmckinney@rhlaw.com
elgarner@bbklaw.com
fludacz@nossaman.com
Jean CGC@hotmail.com
jeeinc@aol.com
jennifer.novak@doj.ca.gov
jnwillis@bbklaw.com
jmarkman@rwglaw.com
Jim@gity-attorney.com
immy@city-attorney.com
jcotti@localgoviaw.com
jschatz13@cox.net
AandWLaw@aol.com
jkuperberg@rutan.com
pbattersby@sheppardmullin.com
mhensiey@ilocalgoviaw.com
mstaples@jdplaw.com
rodbaker03@yahoo.com
smi@trageriaw.com
skennedy@bbmblaw.com
skbeckett@bbmblaw.com
slee@rhlaw.com
sorr@rwglaw.com
TomBunn@Lagerlof.com
THMcP@aol.com
tran@miblawyers.com
bbrunick@bbmblaw.com
weurley@rwglaw.com



Members:

Al Lopez

Alice Shiozawa
Andy Campbet]
Andy Malone
Anthony La

April Woodruff
Arnold Rodriguez
Ashok Dhingra
Ben Lewis

Ben Pak

Bill Kruger

Bill Thompson
Bob Bowcock
Bob Bowcock
Bob Feenstra
Bob Kuhn

Bob Lawhn
Bonnie Tazza
Brenda Fowler
Brian Geye

Brian Hess

Carl Hauge
Charles Field
Charles Moorrees
Chris Berch
Cindy Cisneros
Cindy l.aCamera
Craig Stewart
Curtis Stubbings
Dan Arrighi

Dan Hostetler
Dave Argo

Dave Crosley
David D Dedesus
David D Dedesus
David Penrice
David Ringel
David Starnes
Dennis Poulsen
Dennis Williams
Diana Sturgeon
Don Cutler

Don Galleano
Donna Stokes
Earl Elrod
Edward Gonsman
Eldon Horst
Eunice Ulloa
Frank Brommenschenkel
Frank LoGuidice
Gene Koopman
Geoff Willis
Geoffrey Vanden Heuvel
Gerald Yabhr
Gerard Thibeault
Geye, Brian
Grace Cabrera
Greg Woodside
{da Martinez
Isabel Martinez
Jack Safely
James Jenkins

lopezsixto@netzero.net
afshioza@gswater.com
acampbell@ieua.org

amalone@wildermuthenvironmental.com

ala@ci.upland.ca.us
awoodruff@ieua.org
jarodriguez@sarwe.com
ash@akdconsuiting.com
benjamin.lewis@gswater.com
bpak@cbwm.org
citycouncil@chinohills.org
bthompson@ci.norco.ca.us
bbowcock@irmwater.com
bbowcock@irmwater.com
bobfeenstra@gmail.com
bgkuhn@aol.com
riawhn@rrienergy.com
bonniet@cvwdwater.com
balee@fontanawater.com
bgeye@auioclubspeedway.com
bhess@niagarawater.com
chauge@water.ca.gov
cdfield@att.net
cmoorreesi@sawaterco.com
CBerch@ieua.org
Cindy_Cisneros@ci.pomona.ca.us
clacamera@mwgh2o0.com
Craig. Stewart@amec.com
Curtis_Stubbings@praxair.com
darrighi@sgvwater.com
dghostetler@csupomona.edu
argodg@bv.com
DCrosley@cityofchino.org
tvmwddivZrep@gmail.com
davidcicgm @aol.com
dpenrice@acmwater.com
david.j.ringel@us.mwhglobal.com
david.starnes@mcmcnet.net
dpoulsen@californiasteel.com
dwilllams@geoscience-water.com
dsturgeon@chinohills.org
deutler@icsd.us
donald@galleanowinery.com
dstokes@cityoichino.org
earl.elrod@verizon.net
Edward.Gonsman@cdcr.ca.gov
ehorst@icsd.us
eulloca@cbwed.org
frank.brommen@verizon.net
faloguidice@sgvwater.com
GTKoopman@aol.com
gwillis@sheppardmullin.com
GeoffreyVH@juno.com
yahrj@koll.com
gthibeault@rb8.swrcb.ca.gov
BGeye@autoclubspeedway.com
grace_cabrera@ci.pomona.ca.us
gwoodside@ocwd.com
idam@evwdwater.com
imartinez_wfa@verizon.net
jsafely@wmwd.com
chomgr@airports.sbecounty.gov



Jeff Pierson
Jeffrey L. Pierson
Jill Witkis

Jim Hill

Jim Taylor

Joe Graziano
Joe P LeClaire
John Anderson
John Ayers

John Bosler

John Huitsing
John Kennedy
John Mura

John Rossi

Jon Lambeck
Jorge Rosa Jr.
Julie Velez

Justin Brokaw
Karen Johnson
Kathy Kunysz
Kathy Tiegs

Ken Jeske

Ken Kules

Ken Manning

Ken Waring
Kenneth Willis
Kevin Blakeslee
Kevin Sage

Kurt Berchtold
Kyle Snay
Lindsay Gomez
Lisa Hamilton
Marguerite P Battershy
Maribel Sosa
Mark Norton
Marsha Westropp
Martin Zvirbulis
Michael Whitehead
Michelle Lauffer
Mike Thies

Neil Miller

W. C. "Bili" Kruger
W. C. "Bill" Kruger

jpierson@unitexcorp.com
jpierson@intexcorp.com
inwillis@bbklaw.com
jhili@cityofchino.org
jim_taylor@ci.pomona.ca.us
jgrazd4077@aol.com
jleclaire@wildermuthenvironmental.com
janderson@ieua.org
jayers@sunkistgrowers.com
JohnBo@gcvwdwater.com
johnhuitsing@gmail.com
jkennedy@ocwd.com
jmura@chinohills.org
jrossi@wmwd.com
jlambeck@mwdhZo.com
Jorge . Rosa@sce.com
JVelez@sdewa.org
ibrokaw@hughes.net
Kejwater@aol.com
kkunysz@mwdh2o.com
Kathyt@cvwdwater.com
kieske@eee.org
kkules@mwdh2o.com
KManning@CBWM.ORG
kwaring@jecsd.us
kwillis@homeowners.org
kblakeslee@dpw.sbcounty.gov
Ksage@IRMwater.com
kberchtold@rb8.swrch.ca.gov
kylesnay@gswater.com
lgomez@wildermuthenvironmental.com
Lisa.Hamilton@corporate.ge.com
pbattersby@sheppardmullin.com
Maribel_Sosa@ci.pomona.ca.us
mnorton@sawpa.org
MWestropp@occwd.com
martinz@cvwdwater.com
mlwhitehead@sgvwater.com
mlauffer@jesd.us
mthies@spacecenterinc.com
neill_miller@ci.pomona.ca.us
wkrugers@earthlink.net
citycouncil@chinohills.org



Members:

Manuel Carriflo
Maria Linzay
Maria Mendoza
Maribel Sosa
Mark Kinsey
Mark Ward

Mark Wildermuth
Marla Doyle
Marsha Westropp
Martha Davis
Martin Rauch
Martin Zvirbulis
Marv Shaw
Masha Kiachko Biair
Maynard Lenhert
Melanie Otero
Michael Camacho
Michael T Fife
Mike Maestas
Mindy Sanchez
Mohamed El-Amamy
Nate Mackamul
Nathan deBoom
Pam Sharp

Pam Wilson

Pat Glover
Patrick Mead
Patrick Sheilds
Paul Deutsch (paul deutsch@amec.com)
Paul Hofer

Paul Schenk
Peggy Asche
Pete Hall

Peter Hettinga
Phit Krause

Phit Rosentrater
Raul Garibay
Richard Atwater
Rick Hansen

Rick Rees

Rob Vanden Heuvel
Robert C. Hawkins
Robert Cayce
Robert Del.oach
Robert Neufeld
Robert Nobles
Robert Tock
Robert Young
Roger Han

Ron Craig

Sam Fuller
Sandra S. Rose
Sandy Lopez
Sarah Kerr

Manuel.Carrillo@SEN.CA.GOV
milinzay@eci.upland.ca.us
mmendoza@wildermuthenvironmentai.com
Maribel_Sosa@ci.pomona.ca.us
mkinsey@mvwd.org
mark_ward@ameron-intl.com
mwildermuth@wildermuthenvironmental.com
marla_doyle@ci.pomona.ca.us
MWestropp@ocwd.com
mdavis@ieua.org
martin@rauchce.com
mattinz@cvwdwater.com
mshaw@ct.ontario.ca.us
mklachko-blair@bhfs.com
directorlenhert@mvwd.org
metanie_otero@ci.pomona.ca.us
mcamacho@pacificaservices.com
MFife@bhfs.com
mmaestas@chinohills.org
msanchez@ieua.org
melamamy@ci.ontario.ca.us.
Nate.Mackamui@cder.ca.gov
n8debocom@gmail.com
PSharp@chinchilis.org
pwilson@bhfs.com
pglover@cityofchino.org
pmead@dpw.sbcounty.gov
psheilds@ieua.org
paul.deutsch@amec.com
farmwatchtoo@aol.com
pschenk@ldking.com
peggy@wvwd.org
r.pete.hali@cdcr.ca.gov
peterhettinga@yahoo.com
pkrause@parks.sbcounty.gov
prosentrater@wmwd.com
raul_garibay@ci.pomona.ca.us
Atwater@ieua.org
rhansen@tvmwd.com

Richard Rees@amec.com
Robert.tvan@gmail.com
RHawkins@earthlink.net
reayce@airports.sbeounty.gov
robertd@cvwdwater.com
rrneufeld@sbvwed.dst.ca.us
Robert.Nobles@cdcr.ca.gov
rtock@jcsd.us
rkyoung@fontanawater.com
roger _han@praxair.com
RonC@rbf.com
samf@sbvmwd.com
directorrose@mvwd.org
slopez@ci.ontario.ca.us
skerr@ci.ontario.ca.us.

Sarah Schneider {sarah.schneider@amec.com)

Scott Burion
Scott Slater
Shaun Sione
Sherrie Schnelle
Sonya Bloodworth
Steve Arbelbide

sarah.schneider@amec.com
sburton@ci.ontario.ca.us
sslater@bhfs.com
ssione@ci.upland.ca.us
sschnelle@chinohills.org
sbloodworth@wmwd.com
sarbethide@californiasteel.com



Steve Nix

Steve Ribalt

Ted Leaman
Terry Catlin

Tim Hampton
Tim Skrove
Toby Moore
Tom Cruikshank
Tom Harder
Tom Haughey
Tom Love

Toni Medel
Tracy Tracy
Umesh Shah
Van Jew

Vicki Hahn
Willlam P. Curley
WM Admin Staff

snix@chinohills.org

steve riboli@sanantoniowinery.com
tleaman@sunkistgrowers.com
ticatin@verizon.net
fim_hampton@ci.pomona.CA.US
tskrove@mwdh2o.com
TobyMoore@gswater.com
teruikshank@spacecenterinc.com
thomas_harder@att.net
tom@haugheyinsurance.com
TLove@ieua.org
mmedel@RBF.com

ttracy@mvwd .org

ushah@jcsd.us

view@mvwd.org
vhahn@tvmwd.com
weurley@rwglaw.com



