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L INTRODUCTION

Pursuant to an agreement with Monte Vista Water District, Cucamonga Valley Water
District (“CVWD”) submits the following Supplemental Reply to the Opposition of Monte Vista
Water District, the City of Chino, and Chino Hills (“Opposing Parties”) to CVWD’s Motion to
Discontinue the Appointment of the Special Referee. Opposing Parties acknowledged this
agreement in their “Joint Sur-Reply” filed on October 30, 2008. (See Joint Sur-Reply at 3:16-
17).!

As an initial matter, CVWD notes that the procedural posture of this case has changed
dramatically since the time CVWD filed its Motion. At the time the Motion was filed, Judge
Gunn presided over this matter. As described in CVWD’s Motion, Judge Gunn originally
appointed the Special Referee in 1997, citing Code of Civil Procedure section 639(d) as authority
for the special reference. Now that the matter has been permanently reassigned for all purposes to
this Court, it is unclear whether the special reference continues or whether it has terminated |
absent an order from this Court re-appointing the Special Referee. Counsel has found no case law
in California specifically addressing this point. If the Court determines that the special reference
has automatically terminated with the reassignment of this matter, CVWD acknowledges that its
Motion is moot.

If, however, the Court determines that the special reference survives the reassignment of
the case to this Court, CVWD requests that the Court terminate the special reference at this time.
In addition to the arguments raised in CVWD’s Motioh and in its Reply to the Special Referee’s
Response, there are several procedural issues that have now become relevant and that CVWD
respectfully requests the Court to consider in ruling on CVWD’s Motion. Because these
procedural issues did not become relevant until the case was permanently reassigned, CVWD
believes good cause exists to raise them for the first time in this Supplemental Reply.

As detailed below, the special reference, both when it was initially made in 1997 and

! This Supplemental Reply is not intended to respond to Opposing Parties’ Sur-Reply, which consists primarily of
spurious procedural and evidentiary objections that have no bearing on the substance of CVWD’s Motion and do not
impact the ability of the Court to grant the relief sought by CVWD. Further, sur-replies are generally not authorized
absent good cause shown or leave of court, neither of which has been shown or obtained by Opposing Parties.
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when it was expanded in 1998, was not authorized under the Code of Civil Procedure. Thus,
there is no legal basis for the continued involvement of the Special Referee in this matter. Indeed,
CVWD believes that this Court is well-equipped to preside over this action without the ongoing,
permvanent assistance of a legal advisor such as the Special Referee.

II. ARGUMENT

A. The Scope of a Special Reference Is Specifically Limited by Statute

The California Constitution, Article VI, section 22, “prohibits the delegation of judicial
power except for the performance of ‘subordinate judicial duties.”” (4etna Life Ins. Co. v.
Superior Court (1986) 182 Cal.App.3d 431, 435-436.) The Code of Civil Procedure (“CCP”)
recognizes two types of reference: a general reference (CCP § 638) and a special reference (CCP
§ 639). “The statutes carefully preserve the distinction of special and general reference to comply
with the constitutional mandate; a general reference has binding effect, but must be consensual,
whereas a special reference may be ordered without consent but is merely advisory, not binding
on the superior court.” (4etna Life Ins. Co. v. Superior Court (1986) 182 Cal.App.3d 431, 436.)

A general reference is conducted pursuant to CCP section 638, which provides fora
reference by agreement of the parties: 1. “[t]Jo hear and determine any or all of the issues in an
action or proceeding, whether of fact or of law, and to report a statement of decision;” and 2. “[tjo
ascertain a fact necessary to enable the court to determine an action or proceeding.” (CCP § 638.)
“In order to comport with the constitutional prohibition against delegation of judicial power, a
general reference requires consent of the parties.” (Ruisi v. Thieriot (1997) 53 Cal.App.4th 1197,
1208; Aetna Life Ins. Co. v. Superior Court (1986) 182 Cal.App.3d 431, 436.) The referee hears
and determines the entire controversy, and the referee’s determination is binding on the parties.

A special reference, on the other hand, is conducted pursuant to CCP section 639.
Because a special reference does not require consent by the parties, “the authority of the trial
court to direct a special reference is limited to particular issues.” (Ruisi v. Thieriot (1997) 53
Cal. App.4th 1197, 1209.) “The trial court has no power to refer issues other than those explicitly
specified by statute.” (Ruisi v. Thieriot (1997) 53 Cal.App.4th 1197, 1209; Williams v. Benton
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(1864) 24 Cal. 424, 425-426.) 2 The referee’s determinations do not become binding unless
adopted by the trial court. (CCP § 644(b); Yeboah v. Progeny Ventures, Inc. (2005) 128
Cal.App.4th 443, 450; Ruisi v. Thieriot (1997) 53 Cal.App.4th 1197, 1208.) “In fact, in the case
of a special reference, the referee's report is only the first step. The court must [then] determine
‘the facts and the law by rendering its decision containing its findings of fact and conclusions of
law which serves as the basis for the judgment which shall be entered.”” (Yeboah v. Progeny

Ventures, Inc. (2005) 128 Cal. App.4th 443, 450.)

3

The appointment of Anne Schneider was by special reference.” A special reference is

authorized under CCP section 639 only in the following circumstances:
(a) “[w]hen the trial of an issue of fact requires the examination of a
long account on either side; in which case the referees may be
directed to hear and decide the whole issue, or report upon any

specific question of fact involved therein”;

(b) “{wThen the taking of an account is necessary for the
information of the court before judgment, or for carrying a

judgment or order into effect”;

(c) “Iwlhen a question of fact, other than upon the pleadings, arises

upon motion or otherwise, in any stage of the action”;

(d) {w]hen it is necessary for the information of the court in a

special proceeding”;

2 Compare to a general reference where upon agreement by the parties the court may order

a reference to try “any or all of the issues in an action or proceeding, whether of fact or of law.”
gSee CCP § 638; Ruisiv. Thieriot (1997) 53 Cal.App.4th 1197, 1208 fn. 13.)

See 1997 Order of Special Reference at pp. 10:5-21; see also 1998 Ruling at p. 2:5-16
(“[TThe court issued an Order of Special Reference to receive a report and recommendation on”
two specific motions from Anne J. Schneider.)
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(e) [w]hen the court in any pending action determines thatitis
necessary for the court to appoint a referee to hear and determine
any and all discovery motions and disputes relevant in the action

and to report findings and make a recommendation thereon.”

CCP § 639(a); Jovine v. FHP, Inc., et al. (1998) 64 Cal.App.4th 1506, 1522; Ruisi v.
Thieriot (1997) 53 Cal.App.4th 1197, 12009.

Absent express statutory authorization to make a reference, such a reference constitutes
judicial error that is either void or voidable. (Ruisi v. Thieriot (1997) 53 Cal.App.4th 1197, 1208
[“An invalid reference constitutes jurisdictional error which cannot be waived.”]; accord 4etna
Life Ins. Co. v. Superior Court (1986) 182 Cal.App.3d 431, 436; but see Jovine v. FHP, Inc., et
al. (1998) 64 Cal. App.4th 1506, 1527 fn. 26 [An act that is beyond the power of the court is
voidable.]. ) Courts have held that an order appointing a “special referee” to hear and determine
“law and motion proceedings in an ordinary civil action” is invalid, noting further that [t]he
superior court has no power to assign matters to a referee for decision without explicit statutory
authorization.” (detna Life Ins. Co. v. Superior Court (1986) 182 Cal.Aﬁp.?sd 431, 435.)

1. Neither the Initial Appointment in 1997 nor the Expanded

Appointment in 1998 Fall within the Parameters of Section 639

As noted above, the trial court must have explicit statutory authorization to assign matters
to areferee. (Jovine v. FHP, Inc., et al. (1998) 64 Cal.App.4th 1506, 1523; Ruisi v. Thieriot
(1997) 53 Cal.App.4th 1197, 1208.) In his 1997 Order, Judge Gunn cited to CCP § 639(d) as
authority for the special reference. * The Special Referee was appointed for the limited purpose
of providing recommendations for issues relative to two motions.” In his 1998 Ruling, Judge
Gunn expanded the Referee’s involvement, this time to “report and make recommendations to the

court concerning the contents, implementation, effectiveness, and shortcomings of the optimum

4 See 1997 Order of Special Reference at pp. 10:5-11.

The Special Referee was appointed to consider (1) the Motion for Order that Audit
Commissioned by Watermaster is not a Watermaster Expense and (2) the Motion to Appoint a
Nine-Member Watermaster Board. (See 1997 Order at pp. 10:5-21)
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basin management plan.” (See 1998 Ruling at p. 9:12-16.) No authority was cited to support the
1998 Ruling. Assuming the 1998 Ruling was intended as an expansion of the 1997 Order of
Special Reference, both the 1997 Order and the 1998 Ruling were improper because case law
indisputably holds that “ordinary civil actions™ are not “special proceedings” as defined by
section 639(d). (Ruisiv. Thieriot (1997) 53 Cal. App. 4th 1197, 1208; Aetna Life Ins. Co. v.
Superior Court (1986) 182 Cal.App.3d 431, 463 [noting that Section 639(d) “does not apply to
law and motion proceedings in an ordinary civil action.”].)

As a civil action, and not a special proceeding, the only potentially applicable subsection
would have been section 639(c), which permits a referee to decide “a question of fact, other than
the pleadings, [which] arises upon motion or otherwise.” (CCP § 639(c).) Under section 639(c),
however, the Referee would have been limited to deciding questions of fact. Section 639(c) does
not authorize the trial court to refer questions of law. (Ruisiv. Thieriot (1997) 53 Cal.App.4th
1197, 1210; Bird v. Superior Court (1980) 112 Cal.App.3d 595, 600.) It appears, however, that
the task of overseeing the implementation of the Optimum Basin Management Plan (“OBMP”) -
the task assigned to the Referee in the 1998 Ruling - involves questions of fact and law. By way
of example, the Referee has had occasion to interpret the California Environmental Quality Act,
as evidenced by analyses submitted in key portions of her Final Report and Recommendations.
(See, e.g., Special Referee’s Final Report and Recommendations on Motion for Approval of
Peace IT Documents at pp. 29-30.) Moreover, CCP § 639(c) authorizes a reference for an existing
question only, i.e., “one which actually ‘arises upon motion or otherwise’ and is presently before
the court.” (Ruisi v. Thieriot (1997) 53 Cal.App.4th 1197, 1210 — 1211.) Section 639(c) provides
no authority to make a reference for unknown future disputes. (/d.) The 1998 Ruling referring
Ms. Schneider to oversee the implementation of the OBMP is so overly broad that it resultantly
encompasses many issues not before the court at the time of its Ruling. In sum, CCP § 639(c) is
“limited [in scope] to factual questions on existing controversies™ and is therefore inapplicable
here. (Id. at1211.)

As detailed in CVWD’s Motion and Reply to the Special Referee’s response, the 1998

Ruling has proven to be overly broad. Indeed, the Special Referee has used the 1998 Ruling to
-5-
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assert authority over almost every issue arising in this case. Although labeled a special reference,
the extent of the Referee’s involvement has transcended the statutory limitations imposed on
special references to make recommendations regarding specific issues of fact. The 1998 Ruling,
though cloaked as a special reference, in practice functions more closely to a general reference.
A general reference is unconstitutional absent express consent by all of the parties for a general
reference. (Aetna Life Ins. Co. v. Superior Court (1986) 182 Cal. App.3d 431, 435-436.) Express
consent for a general reference was not sought here, and even if it was, CVWD’s motion is
evidence that consent is no longer presen's.6

2. The 1997 Order of Reference and the 1998 Ruling Are Either

Void or Voidable

Courts are split regarding the effect of an invalid reference. Some courts hold that an
invalid reference constitutes jurisdictional error which is void. (Ruisi v. Thieriot (1997) 53
Cal.App.4th 1197, 1208; International Jet Ski Boating Assn., Inc. v. Superior Court (1991) 232
Cal.App.3d 112, 116; Aetna Life Ins. Co. v. Superior Court (1986) 182 Cal. App.3d 431, 436-
437.) Other courts hold that reference to a special referee of any matters other than those
explicitly authorized under Section 639 exceeds the court’s jurisdiction and is a voidable act.
(Jovine v. FHP, Inc., et al. (1998) 64 Cal.App.4th 1506, 1527 fn. 26,1531-1532.)

Regardless of whether the 1997 Order and the 1998 Ruling are void or voidable, CVWD
recognizes that the parties, including CVWD, have permitted the ongoing involvement of the
Special Referee for more than 10 years without objection. Thus, CVWD’s intent in raising these
procedural issues now is not to ask the Court to determine the initial Order of Special Reference

or the 1998 Ruling void or voidable, but rather to highlight the fact that there is no legal authority

6 “[T]he Court has no power to make an unconsented-to general reference, which

conclusively decides all or part of a matter, because not only is such a general reference not
authorized except by explicit agreement of the parties (CCP § 638), but also, the California
Constitution prevents delegation of judicial power except for the perforiance of ‘subordinate
judicial duties.” ... Deciding a major legal issue in a case .... is not a subordinate judicial duty.”
(detna Life Ins. Co. v. Superior Court (1986) 182 Cal. App.3d 431, 435-436.) The statutory
scheme is clear, consent to a general reference must be “in writing and filed with the clerk or, if
oral, the consent must be entered on the record.” (Jovine v. FHP, Inc., et al. (1998) 64
Cal.App.4th 1506, 1529.)
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to continue the reference going forward.

B. The Concerns Raised by Monte Vista Water District, Chino Hills and

the City of Chino Are Being Addressed through the Watermaster

Process
The Joint Opposition filed by the Opposing Parties focuses almost exclusively on issues
relating to Watermaster Governance and Watermaster performance. CVWD believes those issues
are more appropriately addressed through the Watermaster Process. To that end, discussions
regarding Watermaster Governance have been initiated and are ongoing.

. CONCLUSION

The parties that have filed pleadings in response to CVWD’s motion have raised a variety
of issues relating to the ongoing role of the Special Referee. The City of Ontario has filed a
limited joinder advancing several arguments as to why the Special Referee should not be a
permanent fixture but should instead be appointed on a limited, ad hoc basis. The Agricultural
Pool has submitted a pleading suggesting that it may be appropriate to prepare a new Order of
Reference that more clearly articulates and defines the scope of the Special Referee’s duties. In
light of these pleadings and CYWD’s Motion, CVWD believes that the status quo must be altered
and that it is inappropriate, both legally and under the facts of this case, to permit the Special
Referee to continue in her current role, which contains very little in the way of restrictions, rules,
or boundaries, and is also inconsistent with the Code of Civil Procedure. CVWD agrees with the
Agricultural Pool that, should the Court choose to continue the role of Special Referee, further
briefing and a new Order of Reference would be appropriate. Insofar as ongoing technical
oversight may be appropriate, CVWD is open to discussing how best this can be accomplished.
The Agricultural Pool, as well as the Chino Basin Water Conservation District, employ their own
technical experts, and CVWD believes that this could serve as a starting point for determining

how best to maintain any necessary continued technical oversight.

For the foregoing reasons, CVWD respectfully requests that the Court grant its Motion to

Discontinue the Role of the Special Referee.
-7-
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Respectfully Submitted,

Dated: November 5, 2008 BEST BEST & KRIEGER LLP

-

By:.%‘é—/
JIAN. WILLIS

Attorney for
Cucamonga Valley Water District
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CHINO BASIN WATERMASTER
Case No. RCV 51010
Chino Basin Municipal Water District v. The City of Chino

PROOF OF SERVICE

| declare that:

I am employed in the County of San Bernardino, California. | am over the age of 18 years and not a party
to the within action. My business address is Chino Basin Watermaster, 9641 San Bernardino Road,
Rancho Cucamonga, California 91730; telephone (909) 484-3888.

On November 5, 2008 | served the following:

x|/

| x_/

1) CUCAMONGA VALLEY WATER DISTRICT’S SUPPLEMENTAL REPLY IN SUPPORT OF
CVWD’S MOTION TO DISCONTINUE THE APPOINTMENT OF THE SPECIAL REFEREE

BY MAIL: in said cause, by placing a true copy thereof enclosed with postage thereon fully
prepaid, for delivery by United States Postal Service mail at Rancho Cucamonga, California,
addresses as follows:

See attached service list: Mailing List 1

BY PERSONAL SERVICE: | caused such envelope to be delivered by hand to the addressee.

BY FACSIMILE: |transmitted said document by fax transmission from (909) 484-3890 to the fax
number(s) indicated. The transmission was reported as complete on the transmission report,
which was properly issued by the transmitting fax machine.

BY ELECTRONIC MAIL: | transmitted notice of availability of electronic documents by electronic
transmission to the email address indicated. The transmission was reported as complete on the
transmission report, which was properly issued by the transmitting electronic mail device.

| declare under penalty of perjury under the laws of the State of California that the above is true and

correct.

Executed on November 5, 2008 in Rancho Cucamonga, California.

Janine Wilson
Ching Bagin Watermaster
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