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The City of Ontario (“Ontario”) submits the following position statement relative to
the hearing scheduled before this Court on September 26, 2008, concerning the Special
Referee appointment. By this statement, Ontario does not reflect on the quality of service
provided by the Special Referee. Nor does Ontario seek to comment on the conflict of interest
issue, or other specific point-by-point arguments and counter-arguments set forth with respect
to Cucamonga Valley Water District’'s motion to discontinue the Special Referee, and the
various joinders and oppositions thereto.

Indeed, Ontario does not object to the Court’s seeking of legal or technical
assistance on a case-by-case basis where appropriate under the Judgment —i.e., in the event
of contested Watermaster actions or decisions, where the complexity and significance of the
issue warrants such expenditure.

However, Ontario is concerned with what appears to be a permanent or semi-
permanent appointment of a Special Referee when, pursuant to the Judgment herein, the
Court has already appointed a Watermaster to serve as the Court’s agent to assist the Court in
the continuing implementation and administration of the Judgment. (Judgment, 9 16) The
Special Referee was appointed for a temporary and limited purpose more than ten years ago,
and there is no plan or timeline for completing the scope of services for which the Special
Referee was appointed.

Having both a Court-appointed Watermaster and a Court-appointed Referee
simultaneously serve in a groundwater rights adjudication on a permanent or semi-permanent
basis is unprecedented. There are numerous adjudicated groundwater basins throughout the
State, but none of these basins have two separate agents appointed by the Court and paid by
the parties on a long-term basis.

The Judgment in this action specifically calls for the appointment of a
Watermaster to serve as an arm of the Court. The Judgment calls for the Watermaster to
provide specialized advice and assistance to the Court as it retains continuing jurisdiction to
implement the Judgment. The Watermaster is not a litigant to advocate on behalf of any

individual party. To the contrary, the Watermaster is appointed by the Court to provide direct
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input to the Court. Case law provides that the role of Watermaster is akin to that of a receiver
or a special master. (U.S. v. Clifford Matley Family Trust (.9th Cir. 2004) 354 F.3d 1154, 1161).
However, the appointment of a permanent or semi-permanent Special Referee permits the
suggestion that Watermaster’s role has been altered or diminished, contrary to the Judgment,
and that it is the Special Referee that is effectively functioning as the Court’s agent.

Ontario is concerned with the liability implications created by interposing a
special referee with the status typically enjoyed by Court-appointed Watermasters, who are
entitled to immunity from suit. (Stump v. Sparkman, 435 U.S. 349, 355-363 (1978) (“Judicial
immunity extends as well to those who carry out the orders of judges”); Atkinson-Baker &
Assocs., Inc. v. Kolts (9th Cir. 1993) 7 F.3d 1452, 1454-55; Gabbert v. Conn. (9th Cir. 1997)
131 F.3d 793, 803, 806, rev'd on other grounds, (1999) 526 U.S. 285 (“Oppenheim enjoys
absolute immunity for all activities performed pursuant to his role as special master”); Kermit
Const. v. Banco Credito Y Ahorro Ponceno (1st Cir. 1976) 547 F.2d 1, 3 (immunity applied to
court-appointed receivers); Mullis v. United States Bankruptcy Court for the District of Nevada
(9th Cir. 1987) 828 F.2d 1385, 1390 (immunity applied to court-appointed trustees).

This issue is of particular relevance as the Watermaster in the Main San Gabriel
Groundwater Basin has been sued for its recharge efforts. The Watermaster in that action has
responded to such claims by asserting that it is immune from suit under applicable law.1
Industrial parties have recently taken issue with the Chino Basin Watermaster’s recharge
efforts in this action. Specifically, General Electric Corporation filed objections to
Watermaster’s recharge program and pending water rights application before the State Water
Resources Control Board.

By interposing a Special Referee on what appears to be a permanent or semi-
permanent basis, it is unclear if Watermaster retains immunity, or whether that immunity is

transferred to the Special Referee. As the parties to the Judgment fund both Watermaster and

1 This matter has been briefed by the parties in San Gabriel Basin Water Quality Authority v. Aerojet-General
Corporation, et al., United States District Court, Central District, Case No. CV-02-4565. A hearing on this matter
has not taken place of yet, as the case is currently stayed for settlement purposes until September 26, 2008.
3623950 1.B0OC -3-
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the Special Referee, this structure may not be in the best interests of the parties and the Basin.
It may also be inconsistent with the intent of the Judgment, because having two separately
appointed agents to serve the Court conceivably undermines Watermaster’s core service and
direct input to the Court contemplated under the Judgment.2

The Judgment contains mechanisms to ensure that all parties have meaningful
representation and a meaningful opportunity to participate in the administration of the
Judgment. There are various pools, advisory and other committees, representation through
the Watermaster Board, and other participatory vehicles set forth in the Judgment designed to
be representative of the diverse interests in the Basin. For example, there is an agricultural
(overlying) rights pool; an overlying (non-agricultural) rights pool; an appropriative pool; an
Advisory Committee comprised of multiple voting representatives from each pool; and a
Watermaster Board comprised of 9 members of various parties who serve on a rotating basis.3
(Judgment, 8§ 16-32). The foregoing procedures set forth in the Judgment provide a number
of checks and balances that ensure that the interests of any party or group of parties do not
unfairly predominate.

fn addition, the Judgment provides a procedure whereby any party, irrespective
of the nature or quantity of its water rights, may challenge any Watermaster decision before
this Court. (Judgment, § 31). Watermaster decisions are also subject to review by this Court
on its own motion, or by the Advisory Committee or any Pool Committee. (Judgment, § 31).

The Special Referee was appointed 10 years ago for a limited and temporary

assignment. (Ruling and Order of Special Reference (April 29, 1997), See Request for Judicial

2 |f this Court finds that having two separately appointed agents serve the Court on a long-term basis is
appropriate, Ontario submits that this Court should issue a finding that the costs incurred therewith are for a
regulatory purpose and therefore exempt from the requirements of Proposition 218. it is ultimately the taxpayers
and ratepayers in the region who fund the additional costs of the Special Referee.

3 The opposition filed by Monte Vista Water District and the City of Chino Hills suggests that Watermaster is
subject to the self-interested tyranny of the majority. (Opposition, p. 14). This is demonstrably not the case. The
Judgment has been structured to avoid such a result. For example, the City of Ontario owns approximately 20%
of the water rights in the basin, but based on the rotation scheduie to date, has had less than a 4% representation
on the Watermaster Board.
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Notice, Exhibit 2, submitted by Monte Vista Water District and the City of Chino Hills). In light
of the numerous procedural protections, opportunities for comment, participation and judicial
review set forth in the Judgment, Ontario questions the unprecedented continuing appointment
of both a court-appointed Special Referee and a court-appointed Watermaster funded by the
parties, without a plan or timeline to complete the scope of services contemplated by the
Special Referee over 10 years ago. The continuation of this circumstance may subject
Watermaster to liability not contemplated by the Judgment. Moreover, the landmark progress
made in the Basin suggests that Watermaster is performing effectively. Particularly nbteworthy
has been Watermaster’s role in leading a cooperative effort resulting in stakeholder and Court
approval of the comprehensive Peace |l program, a plan for hydraulic control and basin re-
operation, subsidence management in MZ-1, and more.

In summary, Ontario does not object to the Court’s seeking legal or technical
assistance, on a case-by-case basis, where Watermaster actions or decisions are challenged
pursuant to the Judgment. However, the need for such assistance does not warrant the
continuation of the position of Special Referee on a permanent or semi-permanent basis. The
continuation of this appointment compromises the function of Watermaster as contemplated by

the Judgment and exposes it unnecessarily to liability.

DATED: August 277 ,2008 NOSSAMAN LLP
Frederic A. Fudacz
Alfred E. Smith

P N .
By: M‘T‘M\‘s e % Mﬁ.}‘%f\
Frederic A. Fudacz N
Attorneys for City of Ontario
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CHINO BASIN WATERMASTER
Case No. RCV 51010
Chino Basin Municipal Water District v. The City of Chino

PROOF OF SERVICE

{ declare that:

I am employed in the County of San Bernardino, California. | am over the age of 18 years and not a party
to the within action. My business address is Chino Basin Watermaster, 9641 San Bernardino Road,
Rancho Cucamonga, California 91730; telephone (909) 484-3888.

On August 28, 2008 [ served the following:

1)

/I x_/

x|/

CITY OF ONTARIO’S LIMITED JOINDER TO CUCAMONGA VALLEY WATER DISTRICT’S
MOTION TO DISCONTINUE THE APPOINTMENT OF THE SPECIAL REFEREE

BY MAIL: in said cause, by placing a true copy thereof enclosed with postage thereon fully
prepaid, for delivery by United States Postal Service mail at Rancho Cucamonga, California,
addresses as follows:

See attached service list: Mailing List 1

BY PERSONAL SERVICE: | caused such envelope to be delivered by hand to the addressee.

BY FACSIMILE: | fransmitted said document by fax transmission from (909) 484-3890 to the fax
number(s) indicated. The transmission was reported as complete on the transmission report,
which was properly issued by the transmitting fax machine.

BY ELECTRONIC MAIL: | transmitted notice of availability of electronic documents by electronic
transmission to the emait address indicated. The transmission was reported as complete on the
transmission report, which was properly issued by the transmitting electronic mail device.

[ declare under penalty of perjury under the laws of the State of California that the above is true and

correct.

Executed on August 28, 2008 in Rancho Cucamonga, Caiifornia.

%/? _

AlexPerez <D

Chino Basin Watermaster
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