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William J. Brunick, Esq. [State Bar No. 46289} Exempt from filing fees pursuant to
Steven K. Beckett, Esq. [State Bar No. 97413} Gov’t. Code Section 6103
BRUNICK, McELHANEY & BECKETT

1839 Commercenter West

P.O. Box 6425

San Bemardino, California 92412-6425

Telephone:  (909) 889-8301

Facsimile: (509) 388-1889

Attorneys for,
CHINO BASIN WATER CONSERVATION DISTRICT

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF SAN BERNARDINO, RANCHO CUCAMONGA DISTRICT

CHINO BASIN MUNICIPAL WATER
DISTRICT,

Case No.: RCV 51010
Judge: Hon. J. Michael Gunn

OPPOSITION OF THE CHINO BASIN
WATER CONSERVATION DISTRICT

TO CUCAMONGA VALLEY WATER
DISTRICT'S MOTION TO DISCONTINUE
THE APPOINTMENT OF THE SPECIAL
REFEREE; JOINDER IN THE RESPONSE
FILED BY THE SPECIAL REFEREE

Plaintiff,
Vs.

CITY OF CHINQ, et al.
Defendants.

et et N \a g N o et s’ et s’

Date: August 21, 2008
Time: 2:00 p.m.
Dept.: R-8

COMES NOW THE CHINO BASIN WATER CONSERVATION DISTRICT (CBWCD) and
submits the following Opposidon to Cucamonga Valley Water District's Motion to Discontinue the
Appointment of the Special Referee and joinder in the response to said motion filed by the Special
Referee.

I
JOINDER IN THE RESPONSE FILED BY THE SPECIAL REFEREE

The Cucamonga Valley Water District has filed a Motion to Discontinue the Appointment of
the Special Referee, Anne Schneider, and her technical expert, Joe Scalmanini. The Special Referee
has filed a Response to the motion in which the Special Referee sets forth the history of her
appointment by the court, the varied duties that the court has asked her to underiake and why a Special
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Réferee is still necessary. The Special Referee also responded to the claims of conflict of interest
leveled against her in the motion. CBWCD agrees with and joins in the Special Referee's response and
incorporates the response in its entirety as if set forth herein.
I ,
THE COURT SHOULD DENY THE MOTION BECAUSE THE SPECIAL REFEREE'S
OVERSIGHT OF THE WATERMASI_QR IS STILL NECESSARY

If the motion is granted, then the Chino Basin Watermaster would in effect operate as the
liaison with and as an extension of the court in implementing the judgment and the Peace I and Peace
II Accords. |

With regard to the authority of the court to make changes in the appointment of the Special
Referee, it is clear that the court does have that general authority. Paragraph 15 of the judgment states
that the court reserved full jurisdiction, power and authority as to all matters contained in the judgment
except for certain items that are not relevant to this motion. The purpose for the continuing jurisdiction
was to allow the court to make any finther or supplemental orders necessary for "interpretation,
enforcement or carrying out of this judgment, and to modify, amend or amplify any of the provisions
of this judgment." Furthermore, Paragraph 31 of the judgment provides that all actions and decisions
of the Watermaster would be subject to de novo review by the court.

In order to exercise its continuing jurisdiction, the court has authority under C.C.P. § 639(a) to
appoint a Special Referee as follows:

' "(a) When the parties do not consent, the court may upon the written motion of ariy
party, or of its own motion, appoint a referee in the following cases pursuant to

the provisions of subdivision (b) of Section 640:

(3) Whena quéétion of fact, other than upon the pleadingé, arises upon
motion or .otherwise, in any stage of the action.

(4)  When it is necessary for the information of the court in a special
proceeding.”

The court relied upon C.C.P. § 639 in malsing the original appointment of Anne Schneider as
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the Special Referee. This is consistent with the holding in City of Pasadens v. City of Alhambra (1949)
33 Cal. 2d 908, 917 in which the court fccognized the need forindependent expert advice and assistance
in water law cases. |

In reviewing the pleadings in this case, it is clear that over the last eleven years, the court has
shown a specific desire to utilize the services of a Special Referee along with the referee's technical
expert in monitoring the actions of the Watermaster and Advisory Committee. The court has clearly
shown an intent that it wanted to rely upon a completely independent examination and analysis of the
actions taken by the Watermaster in evaluating compliance with the terms of the judgment and the
Peace I and I Accords.

Oﬂe reason why the court should continue with a Special Referee who is not associated with the
Watermaster is that the Watermaster is not truly independent from the entities that oversee it and are
taking water out of the basin. The Watermaster organizational structure is composed of representatives
from the three Pools and the Advisory Committee has specific oversight and conirol over the actions
ofthe Waterimaster under the terms of the judgment. In fact, with respect to the discretionary functions
of the Watermaster, including the preparation and implementation of the OBMP, the Advisory

Committee can mandate that the Watermaster take certain actions by an 80 percent vote. If

Watermaster disagrees, its only recourse is to bring a motion before the court. The Watermaster is
structurally missing a balanced system in that the power lies with the Appropriative Pool Which has the
largest players. The Special Referee provides balance to this unbalanced structure. Since the
organizational structure of the Watermaster is comprised of representatives of the various special
interests in the basin, it will never be able to be truly independent of those special interests and can not
be a substitute for the role that the Special Referee is currently ﬁliiﬂg as an advisor to and an extension
ofthe céurt in interpreting and implementing the terms of the judgment and the Peace I and I Accords.

The effect of granting this motion would be to have Watermaster staff and its retained
consultants be the principal source of information provided to the court with respect to implementing
the terms of the judgment and the Peace I and I Accords. There would be no independent review
process that is now provided by the Special Referee. CBWCD does not believe that would be é viable

option for the court. The Special Referee receives its direction from the court and not the Watermaster.
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Watermaster Board and the Advisory Committee. The Watermaster would have the ability to control
the flow of information to the court and the balance provided by the Special Referee and her expert

consultant in their independent review would be lost. Therefore, the implementation of the judgment

and the Peace I and II Accords could be compromised.

The purpose of the appointment of a Special Referee was to provide the court with independent

analysis and recommendations that the court could then consider in malsing its decision on the particular
issues involved. This purpose would be frustrated if the Special Referee is removed because the
Watermaster and its staff and consultants can not provide the same unbiased analysis for the court.

While the Watermaster has made commendable progress in recent years in implementing the
judgment and the Peace I and II Accords, it has done so under the watchful eye of the Special Referee
and the court. (As an example, please see the Comments of the Special Referee on the Watermaster's
compliance with Conditions Subsequent No. 1 through 8 in the 12/21/07 order.)

Condition Subsequent No. 8 requires completion of an x;pdated Recharge Master Plan and
successful complesion is critical for the Watermaster to return to a safe yield-based management of the
basin, The projected decline in the basin's safe yield makes this a daunting challenge with all of the
basin’s special interests wanting to protect themselves. The balance provided by the Special Referee’s
review of the work done by the Watermaster is a critical component in the successful completion of this
project.

IIx
“ CONCLUSION

The most powerful argument in favor of retaining a Special Referee is that the Watermaster, as
an institution, lacks balance. The largest producers have a disproportionate share of the policy making
power in the way the Watermaster is structured. Prior to 1997, it was this lack of balance that made the
Watermaster dysfunctional and incapable of making difficult policy decisions and fully implementing
the judgment. In order to make sure that the judgement was faithfully administered and the public

interest served, a counterbalance to the producers was necessary. It was only after the court appointed
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work of the Watermaster, including the oversight by the Special Referee, should be praised for the
productive activities over the last several years. The system as currently constructed has provided a
balanced policy making process that has paid big dividends for all the participants and the public.
Upsetting the current balance threatens that successful formula and should be rejected by the court. To
do otherwise could result in the Watermaster becoming once again ineffectve and dysfunctional,

- Because of the significance of the issues before the court now and in the future, the court should
continue to utilize the services of a Special Referee in reviewing and overseeing the work of the

Watermaster and its staff and consultants.

DATED: August 7, 2008 BRUNICK, McELHANEY & BECKETT

GIMVZ =X

Wilham J. Brunick
Steven K. Beckett
Attorneys for CHINO BASIN WATER
CONSERVATION DISTRICT
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PROOF OF SERVICE

STATE OF CALIFORNIA }
COUNTY OF SAN BERNARDINO}

1, the undersigned, am employed in the aforesaid County, State of California; I am over the age
of 18 years, not a party to this action and am employed at 1839 Commercenter West, San Bernardino,
California 92408.

- On August 7, 2008, I served the following document: OPPOSITION OF THE CHINO BASIN
WATER CONSERVATION DISTRICT TO CUCAMONGA VALLEY WATER DISTRICT’S
MOTION TO DISCONTINUE THE APPOINTMENT OF THE SPECIAL REFEREE; JOINDER IN
THE RESPONSE FILED BY THE SPECIAL REFEREE on the interested parties in this action as
follows: :

Janine Wilson

Chino Basin Watermaster

9641 San Bernardino Road ¢
Rancho Cucamonga, California 91730

jwilson@cbwm.org

[XX] BY ELECTRONIC SERVICE to: jwilson@cbwm.org. Receipt of service was confirmed
using the Return Receipt Requested feature of electronic mail system.

[XX] (STATE) I declare under penalty of perjury under the laws of the State of California that the
above is true and correct.

I declare under penalty of perjury under the laws of the State of California, that the above is true
and correct .

Executed on August 7, 2008 at San Bernardinp, California.




CHINO BASIN WATERMASTER
Case No. RCV 51010
Chino Basin Municipal Water District v. The City of Chino

PROOF OF SERVICE

| declare that:

| am employed in the County of San Bernardino, California. | am over the age of 18 years and not a party
to the within action. My business address is Chino Basin Watermaster, 9641 San Bernardino Road,
Rancho Cucamonga, California 91730; telephone (309) 484-3888.

On August 7, 2008 | served the following:

1) OPPOSITION OF THE CHINO BASIN WATER CONSERVATION DISTRICT TO CUCAMONGA

/_x_1

/I x_/

VALLEY WATER DISTRICT’S MOTION TO DISCONTINUE THE APPOINTMENT OF THE
SPECIAL REFEREE; JOINDER IN THE RESPONSE FILED BY THE SPECIAL REFEREE

BY MAIL: in said cause, by placing a true copy thereof enclosed with postage thereon fully
prepaid, for delivery by United States Postal Service mail at Rancho Cucamonga, California,
addresses as follows:

See attached service list: Mailing List 1

BY PERSONAL SERVICE: | caused such envelope to be delivered by hand to the addressee.

BY FACSIMILE: | transmitted said document by fax transmission from (809) 484-3890 to the fax
number(s) indicated. The transmission was reported as complete on the transmission report,
which was properly issued by the transmitting fax machine.

BY ELECTRONIC MAIL: I transmitted notice of availability of electronic documents by electronic
transmission to the email address indicated. The transmission was reported as complete on the
transmission report, which was properly issued by the transmitting electronic mail device.

| declare under penality of perjury under the laws of the State of California that the above is true and

correct.

Executed on August 7, 2008 in Rancho Cucamonga, California.

Alex Perez
Chino Basin Watermaster
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RICHARD ANDERSON
1365 W, FOOTHILL BLVD
SUITE 1

UPLAND, CA 91786

CRAIG STEWART

GEOMATRIX CONSULTANTS INC
510 SUPERIOR AVE, SUITE 200
NEWPORT BEACH, CA 92663

CARL HAUGE

SWRCB

PO BOX 942836
SACRAMENTO, CA 94236-0001

DAVID B. COSGROVE
RUTAN & TUCKER

611 ANTON BLVD
SUITE 1400

COSTA MESA, CA 92626

GLEN DURRINGTON
5512 FRANCIS ST
CHINO, CA91710

CARL FREEMAN

L.D. KING

2151 CONVENTION CENTRE WAY
ONTARIO, CA 91764

DON GALLEANO
4220 WINEVILLE RD
MIRA LOMA, CA 91752-1412

MANUEL CARRILLO

CONSULTANT TO SENATOR SOTO
822 N EUCLID AVE, SUITE A
ONTARIO, CA 91762

JOEL KUPERBERG

OCWD GENERAL COUNSEL
RUTAN & TUCKER, LLP

611 ANTONBLVD., 14™ FLOOR
COSTA MESA, CA 92626-1931

STEVE ARBELBIDE
417 PONDEROSA TR
CALIMESA, CA 92320

RODNEY BAKER

COUNSEL FOR EGGWEST &
JOHNSON

PO BOX 438

COULTERVILLE, CA 95311-0438

LEAGUE OF CA HOMEOWNERS
ATTN: KEN WILLIS

99"C" STREET, SUITE 209
UPLAND, CA 91786

DAVID SCRIVEN
KRIEGER & STEWART
ENGINEERING

3602 UNIVERSITY AVE
RIVERSIDE, CA 92501

PAUL HOFER
11248 S TURNER AVE
ONTARIO, CA 91761

DICK DYKSTRA
10129 SCHAEFER
ONTARIO, CA91761-7973

BOB BEST

NAT'L RESOURCE CONS SVCS
25864 BUSINESS CENTER DR K
REDLANDS, CA 92374

PETER HETTINGA
14244 ANON CT
CHINO, CA 91710

KRONICK ET AL

KRONICK MOSKOVITZ TIEDEMANN
& GIRARD

400 CAPITOL MALL, 27™ FLOOR
SACRAMENTO, CA 95814-4417

ANNESLEY IGNATIUS

COUNTY OF SAN BERNARDINO FCD
825E 3f° ST

SAN BERNARDINO, CA 92415-0835

ROBERT BOWCOCK

INTEGRATED RESOURCES MGMNT
405 N. INDIAN HILL BLVD
CLAREMONT, CA 91711-4724

WILLIAM P. CURLEY
PO BOX 1059
BREA, CA 92882-1059

CHARLES FIELD
4415 FIFTH STREET
RIVERSIDE, CA 92501

DAN FRALEY

HERMAN G. STARK YOUTH
CORRECTIONAL FACILITY
15180 S EUCLID

CHINO, CA 91710

JOE DELGADO

BOYS REPUBLIC

3493 GRAND AVENUE
CHINO HILLS, CA 91709

RALPH FRANK
25345 AVENUE STANFORD, STE 208
VALENCIA, CA 91355

JIM GALLAGHER

SOUTHERN CALIFORNIA WATER CO
2143 CONVENTION CENTER WAY
SUITE 110

ONTARIO, CA 91764

PETE HALL
PO BOX 519
TWIN PEAKS, CA 92391

RONALD LA BRUCHERIE
12953 S BAKER AVE
ONTARIO,CA 91761-7903

W. C. "BILL" KRUGER
CITY OF CHINO HILLS
2001 GRAND AVE
CHINO HILLS, CA 91709

JOHN ANDERSON
12475 CEDAR AVENUE
CHINO, CA 91710



SWRCB
PO BOX 2000
SACRAMENTO, CA 95809-2000

ALAN MARKS

COUNSEL - COUNTY OF SAN
BERNARDINO

157 W 5 " STREET

SAN BERNARDINO, CA 92415

GEOFFREY VANDEN HEUVEL
CBWM BOARD MEMBER

8315 MERRILL AVENUE
CHINO, CA91710

JAMES CURATOLO

CvwD

PO BOX 638

RANCHO CUCAMONGA.CA
91729-0638

SENATOR NELL SOTO
STATE CAPITOL

ROOM NO 4066
SACRAMENTO, CA 95814

JIM BOWMAN

CITY OF ONTARIO
303 EAST “B” STREET
ONTARIO, CA 91764

BRIAN GEYE

DIRECTOR OF TRACK ADMIN
CALIFORNIA SPEEDWAY

PO BOX 9300

FONTANA, CA 92334-9300

JOHN THORNTON

PSOMAS AND ASSOCIATES
3187 RED HILL AVE, SUITE 250
COSTA MESA, CA 92626

BOB KUHN
669 HUNTERS TRAIL
GLENDORA, CA 91740

MICHAEL THIES

SPACE CENTER MIRA LOMA INC
3401 S ETIWANDA AVE, BLDG 503
MIRA LOMA, CA 91752-1126
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