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SCOTT S. SLATER (State Bar No. 117317) 75 EE 8 1Y
MICHAEL T. FIFE (State Bar No. 203025) FH A P !
HATCH & PARENT, A LAW CORPORATION COunT, B Eam LR

21 East Carrillo Street RANCHO CUCAMONGE? ngﬁ’DiNo
Santa Barbara, CA 93101 e TRICT
Telephone No: (805) 963-7000 “A 3 0 onng

Facsimile No: (805) 965-4333 By % ‘g ,

Attorneys For
CHINO BASIN WATERMASTER DEPUTY

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SAN BERNARDINO

CHINO BASIN MUNICIPAL DISTRICT Case No. RCV 51010
Plaintiff, [Assigned for All Purposes to the Honorable
MICHAEL GUNN)
Vvs.
COMMENTS AND OPPOSITION TO
CITY OF CHINO, ET AL. SPECIAL REFEREE REPORT
Defendant. Hearing Date: ~ February 9, 2006
Time: 2:00 p.m.
Department: 8

Chino Basin Watermaster has received and reviewed the Special Referee’s Comments and
Recommendations Conceming Motion to Re-Appoint the Nine-Member Board for a Further Five-
Year Term. Watermaster objects to the recommendanons of the Special Referee’s Report.
Specifically, Watermaster wishes to correct the Referee’s “interpretation” of Watermaster’s mo#ion
as-a request for a two-year appointment. Indeed, Watermaster respectfully requests this Court to re-
appoint the Board for a full five-year term. For the purpose of providing additional context for a
likely uncontested Motion to Re-Appoint the Nine-Member Board for a Further Five-Year Term we

provide additional comments below.
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I The Referee’s Report Mischaracterizes the Content of Watermaster’s Motion
The Special Referee’s Report (“the Report™) asserts that, “. . . it would be appropriate to
interpret Watermaster’s Motion as a request for an interim re-appointment for two years . ...”

(Referee Report 15:12-14.) No such intention was ever discussed by the Respective Pools, the

Advisory Commiittee and the Board. However, having received the Report prior to the January

Advisory Committee and Board Meeting, Watermaster can now clearly and unequivocal state that its

request is that the Watermaster Board be re-appointed for an addiwonal term of five years. A
summary of the process leading up the filing of the Motion requesting the extension was as follows.

Watermaster legal counsel was directed by the Pools, the Advisory Committee and the Board
to request a five-year reappointment with the condition that the Watermaster Board would convene a
committee to invesigate and make recommendations concerning Watermaster governance. This
direction was based upon discussion amongst the parties about the most appropriate method to
address the question of Watermaster governance, and was a compromise that satisfied all parties.
Evidence of the wide-support for the motion is the expected absence of objection by any party to the
Judgment.

Apparently, the Referee construed language in Watermaster’s pleading regarding its self-
examination as a determination that the appomtment would be a defacto two-year appointment.
The Referee noted that “. . . it appears from the motion that significant changes are anticipated with
regard to Watermaster governance structure within two years.” (Referee Report 15:9-10.) However,
the Referee misunderstands the declaration and commitment to review its governance structure as a
conditional request for re-appoinwment.

Watermaster intendg to engage in self-examination of its governance structure. The

Judgment, the Peace Agreement and Opﬁmum Basin Management Program (“OBMP”) are a form of
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adaptive management. Governance of Watermaster must be up to the challenges presented by this
evolutionary management effort.

Some parties have questioned whether the current governance swucture is optimally
composed for the current needs of the Chino Basin, but that there has not at this time been enough
public discussion of the issue to detenmine the nature of their concems or what structural changes, if
any, would be required to address them. The parties have thus committed to conduct an evaluation
which will receive the same level of scrutiny and evaluation as do all major decisions concerning
management of the Chino Basin.

Watermaster does not believe that any party has pre-conceived expectations about the results
of this committee discussion; and there is simply no support for the notion that Watermaster
anticipates significant changes to the Watermaster governance structure.

IL The Report Over-Looks and Undervalues the Success of Watermaster’s

Implementation of the OBMP

It has not gone unnoticed that the tone of the Report is predominantly negative. But the tone
may reflect a well-intentioned concern that Watermaster resolve pending issues and promptly lay the
foundation for the next increment of basin management under the Judgment. What is particularly
troubling is that the Report seems to minimize the vast majority of the Watermaster’s success over
the past five years.

For more than 5 years the Watermaster process (broadly defined) has consistently yielded a

“consensus based” successful implementation of all of its major Basini Management inifiatives.!

| Watermaster has overseen the design, permitting, construction and operation of hundreds of millions

of dollars in public and private projects. All this has occurred without this Court having to hear a

! To reflect this fact, the words “Partners in Basin Management” have recently been added to
Watermaster’s logo. The most recent version of this logo can be viewed at Watermaster’s website:
www.cbwm.org.
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single contested motion or without any new litigation having been filed contesting Watermaster
actions in any Couut.

If the role of the Watermaster is to act as an extension of this Court, to resolve disputes and
administer the J udgme:it in accordance with this Court’s equitable powers to administer a physical
solution, the Watermaster Board has more than adequately discharged its duties.

Since 2000, Watermaster and the parties to the Judgment have:

 Secured tens of millions in State funding for Peace Agreement Desalters, negotiated
and executed agreements for the acquisition of existing facilities and the permitting,
design, financing, construction and operation of more than 29 nullion gallons per day
of desalting in the lower end of the Basin with water supply agreements valued in
excess of $500,000,000. These desalters will be fully operational in 2006.

e Completed the design, construction and implementation of its Recharge Master Plan
at a cost of nearly $50 million.

o Published a Request for Proposal for Storage and Recovery Projects, evaluated the
proposals, completed more than $1 million in technical studies, prepared CEQA
consistency findings and executed a 100,000 acre-feet Dry-Yield Agreement with the
Metropolitan Water District of Southern California.

e Prepared a complete and comprehensive set of Rules and Regulations.

Despite'these and other enormous accomplishments, the Report gives them scant attention
and little weight. For example; the Report directs significant criticism to Watermaster and the
parties on the issue of future desalters yet generally ignores the substantial success of the broader
desalter effort. For example, the Report acknowledges that the parties anticipate that Desalter I will
become operational in early 2006, but does not seem to appreciate the Herculean effort on the part of

the parties that it took to get to that point (see above).
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Moreover, the completion of the Chino I Expansion and the Chino IT Desalter, provides 29
mgd of physical desalting capacity. The progress of the CDA in the implementation of the desalter
element of the OBMP has been well-documented over the course of the last several years in the
status reports that have been filed with the Court. Had Watermaster only succeeded in the
achievement of the desalters alone, it should have been entitled to serious consideration for re-
appointment. However, there was substantially more that Watermaster has accomplished.

The Report understates the importance of Watermaster’s recharge efforts. Over the span of
the 16 pages of the Referee’s Report, exactly three sentences are dedicated to the fact that since
2000, Watermaster has developed and fully implemented its Recharge Master Plan. (Referee Report
6:4-7.) This award-winning project is complete and fully operational as noted above at an expense of
nearly $50 million. The imtial estimate is that this project will result in an average of 12,000 acre-
feet per year of New Yield.

Similarly overlooked in the Report are other published Watermaster successes over the past
five years. For example, the Referee’s Report ignores Watermaster’s successful development of a
dry year storage program with the Metropolitan Water District of Southern California. This project
resulted in the construcon of necessary facilities and the storage of over 40,000 acre-feet of water,
which will be available to the parties in times of drought. The Referee and the Court are well aware
of the details of this project because they were brought before the Court as a part of the Dry Year
Yield Funding Agreement, as well as the Rules and Regulations Article X Storage Application that
were both submitted to the Court for approval. (Order Concerninig Groundwater Storage Program
Funding Agreement — Agreement No. 49960 filed June 5, 2003; Order Approving Storage and
Recovery Program Storage Agreement re Implementation of Dry Year Yield Storage Project filed
June 24, 2004.) It is true that Watermaster’s Motion to Request Reappointment did not provide
extensive references to these accomplishments but this was not because they should not be entitled
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to great weight but because the Court had already been extensively apprised of the Watermaster’s
accomplishments in prior briefings of the Court.

Watermaster has achieved an important and cons#uctive relationship with the California
Regional Water Quality Control Board (“RWQCB”). A primary example of this conswuctive
relationship can be found in the recently adopted Basin Plan Amendments. Based in part on its
confidence in Watermaster and the success of the OBMP, the RWQCB has put in place special
“maximum benefit” water quality objectives for the Chino Basin. These objectives will remain in
place so long as Watermaster’s success under the OBMP continues as it has for the past five years.
These innovative amendments to the Basin Plan were well received by the State Water Resources
Control Board and they were approved largely without opposition because the amendments will
facilitate the use and recharge of recycled water throughout the Chino Basin.

Watermaster has also been working in close cooperation with the RWQCB to address various
water quality anomalies throughout the Basin. Watermaster sponsored technical assistance for the
RWQCB, which resulted in the issuance of Cleanup and Abatement Orders regarding the Ontario
International Airport plume. Watermaster is currently beginning work to also address a separate
plume at the Chino Municipal Airport.

As the Referee and the Court are aware, Watermaster has sought to offer guidance to
producers in Management Zone 1. It has formed a Technical Committee and successfully worked
with stakeholders to avert litigation. The MZ1 Committee, through the Watermaster, has
implemented a.comprehensive monitoring program. The centerpiece of this program is the state-of-
the-art extensometer facility at Ayala Park. The suinsidence management efforts have also involved
continued participation by the cities of Chino and Chino Hills in Watermaster’s Forbearance
Program. Under this program, the cities reduced their pumping in the subsidence area of concern and
were provided replacement water by Watermaster. The result of this program and the technical

6
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understanding that has been achieved through the work of the MZ1 Committee, is that inelastic
subsidence in the area of concern has been halted and the parties are ready to formulate and
implement a long-term plan for the management of subsidence. As is the case with the physical
projects referenced above, all of these facts were previously reported to the Special Referee and her
technical assistant at a special workshop that was held for that purpose on May 25, 2005 as a follow-

up to the workshop held August 29, 2002.

When the Watermaster Board was appointed for its first five-year term in 2000, the Court

ordered Watenmaster to file periodic status reports regarding OBMP implementation so that the

Referee and her technical assistant could provide the Court with independent verification of the

status of OBMP implementawon. The Court ordered Watermaster to file 10 such status reports.

Watermaster voluntarily increased its reporting to the Court, and to date has filed a total of 14 status

reports with the Court.” Indeed, when the Court ordered Watermaster to prepare these reports, it

2 The following is a selected list of wansmittals that have been made to the Court over the past five

years:
Transmittal of Status Report 1 March 30, 2001
Transmittal of Status Report 2 September 28, 2001

Transmittal of Stams Report 2 Supplement

December 14, 2001

Transmittal of 24™ Annual Report January 31, 2002
Transmittal of Status Report 3 March 29, 2002
Transmittal of Subsidence Interim Plan June 19, 2002 _

Transmittal of ISOB

Transmittal of Status Report 4
Transmittal of Status Report 5
Transmittal of 25™ Annual Report
Transmittal of Status Report 6
Transmittal of Status Reports 7 and 8

October 10, 2002
October 10, 2002
January 6, 2003
March 27, 2003
April 1, 2003
October 24, 2003

| Transmittal of 26™ Annual Report ~ March 8, 2004
Transmittal of Status Report 9 March 8, 2004
Transmittal of Technical Memoranda March 8, 2004
Transmittal of Status Report 10 June 24, 2004

| Transmittal of Status Report 11 October 13, 2004
Transmittal of 27% Annual Report August 9, 2005
Transmittal of Status Report 12 August 9, 2005
Transmittal of Status Report 13 August 9, 2005
Transmittal of Status report 14 August 9, 2005
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stated that the, “OBMP progress reports, together with independent assessment of OBMP
implementation status including verification of data to be provided by the Special Referee and her
technical expert, will be the basis for consideration of continuing the appointment.” (September 28,
2000 Order, 4:15-18 [emphasis added].) All of the above referenced actions have been addressed in
the Reports and other pleadings previously filed with the Court.

Over the past five years, Watermaster has communicated regularly with the Special Referee
about the form and content of the reports. This has been a constructive process that is greatly
preferred to more formal workshops and hearings that tend to become evidentiary in nature. Past
experience suggests that the adjudicatory character of sﬁch proceedings chills discussion and
collaboration.

Surely, the fact that the information transmitted by Watermaster is in a form that is generally
suitable for use by Watermaster, if not always presented in the manner most desired by the Referee
should not be a reason for failing to re-appoint the Board for a 5-year term.

Furthermore, much of the Report focuses on several items that are described under the Peace
Agreement and call for discretionary action by Watermaster in 2005-2006. These issues include the
imposition of losses of water held in storage, the continuation of the recharge of supplemental water
in MZ1, and the continuation of the cap on local storage. These items have been under consideration
for the past two years by the parties. The parties convened a confidential stakeholder process to
address these and other legal/technical issues.

Watermaster and the parties remain committed to the implementation of the Judgment and
the Peace Agreement and there has been considerable effort expended toward resolution of these
issues. The continuing efforts of the parties to meet in a collaborative confidential session over a two

year period has been consistently reported at all regular Watermaster meetings, and the Special
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Referee and her assistants have received consistent updates from Watermaster, if not the specifics of
any proposed resolution.

In the Fali of 2005 Watermaster conducted two lengthy public workshops designed to obtain
input and incorporate public review into its decision-making. These workshops have yielded dozens
of questions and Watermaster is seeking to respond to each of these questions as well as supplement
its earlier technical work.

With the exception of the implementation of the next increment of desalter capacity, the
actions to be taken with regard to the issues under discussion are otherwise fully within the
discretion of Watermaster to resolve. While it is important to the parties to come to consensus on the
actions that Watermaster should perform, whether or not Watermaster has so acted should not be
cited as any kind of deficiency in Watermaster’s management of the Basin when it is simply
attempting in earnest to maintain a broad base of support for its actions.

To be sure, the status of the Future Desalters remains an important issue to the parties,
Watermaster, the Referee and the Court. The new round of commitments required to implement the
balance of the desalting projects, as contemplated by the OBMP, are substantial. As should be
expected, the parties are unwilling to make a commiment of more than a $100 million in capital and
operations and maintenance without considerable deliberation. Watermaster is actively involved in
discussions with stakeholders to create a structure that is well suited to ensure a viable plan within

2006 and binding commikments following the completion of any required CEQA. Whether these

| discussions bear fruit is certainly important to the success of the OBMP and of great interest to the

Court. However, more time is required to determine whether a consensus plan for addressing future
desalting will emerge.
/!

/"
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III.  The Court Should Continue Informal Dialogue Between the Referee and
Watermaster Staff and Not Conduct Workshops.

The Report recommends that the Special Referee conduct two workshops over the next six
months. Watermaster offers a substitute recommendation that instead the Special Referee continue
to meet informally with Watermaster staff from time to time to be apprised of the progress of
discussions.

In addition, with proper notice Watermaster believes that the Special Referee and her
technical assistant would be welcome attendees at future Watermaster workshops and meetings to
observe the progress being made. A court hearing in mid-July to hear a further report from
Watermaster on its efforts to develop a consensus plan for future desalting is warranted. The Court
could easily combine any further reporting that the Referee or the Court deem necessary with that
hearing date.

IV.  The Court Should Grant Watermaster’s Motion as Presented to the Court

No party has opposed Watermaster’s Motwon. In fact, the Motion as filed with the Court was
a consensus-based document that was unanimously approvad by the Advisory Committee and the
Board. Whether Watermaster or any party will petifion the Court in two years to propose a
refinement of the Watermaster governance stwucture is not something that can be determined at this
time. What can be determined is that implementation of the OBMP is proceeding, as documented in
the fourteen status reports filed with the Court.’

If the Referee’s Report were read in isolation it could convey a predominantly negative
impression of the success of Watermaster and the parties over the past five years. However, such a

historical interpretation is radically diffierent from Watermaster’s view of the progress made to date

3 Again, the Special Referee finds it very significant that Status Report 15 has not been filed with the
Court, while finding no significance in the fact that Watermaster was only required by the Court to
file 10 status reports in the first place.
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in admunistering the Judgment and implementing the Peace Agreement and the OBMP. By all
accounts, the Chino Basin is now an extraordinarily well-managed basin.

As evidenced by the tremendous progress on difficult issues in the modern litigious era, the
Watermaster process is worlsng. Watermaster hopes the Referee and the Court share this view and
will re-appoint Watermaster and allow the parties to continue successfully managing the Basin.

As stated in Watermaster’s Motion and again herein, Watermaster lmows of no opposition to
the request to re-appoint the Board for another five-year term. However, at the January 26, 2006,
Advisory Committee and Board meetings, several parties expressed a desire to respond to the
Special Referee’s Report, but also pointed-out that the short time-frame for responses makes it
virtually impossible for public agency parties to receive the necessary authorizations in order to file
aresponse. These parties ask that if the Court intends to order anything other than what was
requested by Watermaster, that is, an unconditional five-year reappointment, then the parties would

like the Court to continue the hearing for 30 days, so that appropriate responses can be filed.

77/%&//%

HATCH & PARENT

Scott S. Slater

Michael T. Fife
Attorneys for Chino Basin Watermaster

Dated: January S 0, 2006
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SCOTT S. SLATER (State Bar No. 117317)
MICHAEL T. FIFE (State Bar No. 203025)

HATCH & PARENT, A LAW CORPORATION

21 East Carrillo Street

Santa Barbara, CA 93101
Telephone No: (805) 963-7000
Facsimile No: {(805) 965-4333

Attorneys For
CHINO BASIN WATERMASTER

SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF SAN BERNARDINO

CHINO BASIN MUNICIPAL DISTRICT

Plaintiff,
Vs.
CITY OF CHINO, ET AL.
Defendant.

I Michael Fife under penalty and peqjury:

Case No. RCVY 51010

[Assigned for All Purposes to the Honorable
MICHAEL GUNN]

DECLARATION OF MICHAEL FIFE IN
SUPPORT OF OPPOSITION TO SPECIAL
REFEREE REPORT

Hearing Date: ~ February 9, 2006
Time: 2:00 P.M.
Department: 8

1. Iam an attorney with the law firm of Hatch and Parent licensed to practice law in the

State of California.

2. The Law firm of Hatch and Parent serves as general counsel to the Chino Basin

‘Watermaster.

3. Ihave served as general counsel for the Chino Watermaster since February 2000 and

am readily familiar with the practices and procedures of all Watermaster Committees and the

Board.

4. I'wasin attendance at the January 26, 2005 Advisory Committee and Board meetings and

SB 386661 V1:008350.0001
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received unequivocal direction that Watermaster’s request is for a five-year, and not a two-year

reappointment.

20 2060 P P

MICHAEL T. FIFE

m A q,\r-f

DECLARATION OF MICHAEL FIFE
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JOEL S. MOSKOWITZ (State Bar No. 048374)
MOSKOWITZ, BRESTOFF, WINSTON & BLINDERMAN LLP
1880 Century Park East, Suite 300

Los Angeles, California 90067

Telephone: (310) 373-9790
Facsimile: (310) 388-5728
E-mail: Joel@MoskowitzHQ.com

Attorneys for Defendant, City of Ontario

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF SAN BERNARDINO
RANCHOC CUCAMONGA DISTRICT

Date: February 9, 2006
Time: 2:00 p.m.
Dept: 8

)
, )
CHINO BASIN MUNICIPAL WATER )  CaseNo. RCV 51010
DISTRICT, g Judge: Hon. J. Michael Gunn
Plaintiff, ) MEMORANDUM OF CITY OF ONTARIO IN
) SUPPORT OF MOTION OF WATERMASTER TO
V. ) REAPPOINT THE NINE-MEMBER BOARD FOR
) AFURTHER FIVE-YEAR TERM AND .
CITY OF CHINO, et al., ) OBJECTIONS TO SPECIAL REFEREE’S REPORT
) AND RECOMMENDATIONS ‘
Defendants. ) :
)
)
)
)
)
)

L THE COURT SHOULD RULE ON THE WATERMASTER’S MOTION AS
PRESENTED, NOT AS THE SPECIAL MASTER WOULD HAVE THE COURT
“CONSTRUE”IT

Paragraph 16 of the 1978 Judgmient statés that this Court will provide for successive
Watermaster terms or for a successor Watermaster. In accordance with this provision, the Watermaster
has applied to this Court “. . . to re-appoint the nine-member Watermaster Board for another five-year
term beginning February 9, 2006, and ending February 9, 2011.” (Motion to Re-Appoint the
Nine-Member Board for a Further Five-Year Term, p. 6 (“Motion™).)

-1-

City of Ontario’s Memorandum in Support of Watermaster’s Motion ﬁ
Case No. RCV 51010
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Notwithstanding the unambiguously plain meaning of the Mo#on, the Special Referee would
have this Court “construe” the Motion for a five year appointment as a request for a two year
appointment. “Special Referee's Comments and Recommendations Conceming Motion to
Re-appoint the Nine-member Board for a Further Five-year Term” (“Special Referce’s Comments”)
pages 14-15.

It is inconceivable that the Court would take the Special Referee’s suggestion, and plant in
the mouths of the Watenmaster and its counsel a motion that they are obviously not making, and in
fact oppose. That the Special Referee would make such a disingenuous request of the Court should
properly cast doubt on the merits of the Special Referee’s position, a matter to which the City of
Ontario next turns.

IL THAT THE WATERMASTER IS ENGAGED IN AN ONGOING REVIEW OF ITS
GOVERNING STRUCTURE, AND INDEED ALL ITS OPERATIONS. IS HARDLY A
BASIS TO TRUNCATE THE TERMS OF THE BOARD MEMBERS.

The Special Referee commends to the Court a rejection of the Mo#on of the Watermaster, and a

reappointment of its Board for only a scant two year term on the flimsy basis that:
... it appears from the motion that significant changes are an#icipated with regard to

Watermaster governance structure within two years. Because the governance structure of

“the Nine-Member Watermaster Board” has been established by the Court's 1998 Ruling,

it will require a Court order to change the governance structure. For this reason, it would

be appropriate to interpret Watermaster's Motion as a request for an interim

re-appointment for two years, until such time as the committee has completed its review.

Obviously, in advance of the commuttee’s review, it is wholly speculative what
recommendations will be made, if any. Further, it is speculative that the recommendations of the
members of the committee will be accepted at all, let alone in two years. Finally, itis speculative that
anty motion will be before the Court after two years, let alone what this Court’s ruling will be with
respect to it.

Granting the motion before the Court in no way preempts the jurisdiction or ability of the
Court to make any ruling it wishes on any future motion that arises from the study of the committee.

The Special Referee does not even offer speculation as to why the rejection of the motion before the

. -2-
City of Ontario’s Memorandum in Support of Watermaster’s Motion ?:3
Case No. RCV 51010
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Court would result in a more thoughtful or effective study.

Finally, it is ironic that the Watermaster would be punished by a truncation of the terms of its
members for wishing to study how its governance might be made more effective.

The special referee does not provide any reasoning for this recommendation except for the
obscure pronouncement that “[iJt would be appropriate.” (Special Referee’s Comments, page 15, line
16.)

III. THE COURT SHOULD REJECT THE SPECTAL REFEREE’S CALL F OR THE
SPECIAL REF EREE TO CONDUCT “WORKSHOPS.”

The special referee’s request that the terms of the Watermaster Board be truncated to two years
is coupled with a request that: “The Court should direct Special Referee to conduct workshops with
respect to the issues to be addressed by Watermaster.” (Special Referee’s Comments, page 15, lines 23-
24.)

The Special Referee provides no explanation at all as to why the Watermaster is incapable of
judicious consideration of the issues before it without the interposition of “workshops™ conducted by the
Special Referee. The need for this is apparent chiefly to the Special Referee, who labors under a
financial conflict of interest in malaing this suggesﬁon.

As this suggestion is coupled with the suggestion that the Court create a false urgency by the

truncasion of the terms of the Board, it provides another reason to reject the Special Referee’s comment.

IV. THE COURT SHOULD REJECT THE SPECIAL REFEREE’S MINIMIZATION OF
THE WATERMAST ER’S SIGNIFICANT PROGRESS

The City of Ontario joins in the response that the Watermaster will be filing to the Special

Referee’s comments concerning the commendable progress that the Watermaster has made.

Especially considering the difficulty of the task that the Watermaster has undertaken, its

' successes have been remarkable. The $50 million Recharge Master Plan, the dry year storage program

developed with the Metropoh'tan Water District, the over $300 million committed toward desalting

facilities, the 25 million gallons per day of desalting capacity created, the imminent completion of the

Chino 1T desalter and other achievements, should have prbvoked applause from the Special Referee, but

instead evoked no reaction or minimization, coupled with a recommendation for expanding the role of
-3-
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the Special Referee.

Instead, the Special Referee focuses upon ongoing tasks that are wholly within the dis¢retion of
the Watermaster and its members. As the additional potenmal tasks were never ordered by the Court to
be undertaken, nor any particular action to be taken on them, the Special Referee’s disdainful crikique
that these measures are under consideration but not yet taken is baseless.

It is appropriate that the Court and the Watcrmaster be duly aware of the work that lies ahead,

but that is no reason to belittle the work that has been done, or to pronounce the distance that has been

traveled a failure.

V. IF THE COURT HAS ANY INCLINATION TO ACCEPT THE BASELESS
RECOMMENDATIONS OF THE SPECIAL REFEREE, OR REQUIRES FURTHER
INFORMATION, THE CITY OF ONTARIO JOINS IN ASKING FOR A
CONTINUANCE ON THE MOTION '

The City of Ontario urges that the merits of the motion before the Court are self-evident, and
widely supported by the partcipants, who are best able to discern whether the process to which they are
lending their time and efforts is working. The Court should grant the motion now.

If the Court wishes more input, however, it should reject the call by the Special Referee for all
comments to have been made by “Tuesday, January 30,2006,” (which is incorrect, as that Tuesday is
January 31) and instead continue the hearing on the motion.

Dated: January 28, 2006 JOEL S. MOSKOWITZ
' MOSKOWITZ, BRESTOFF, WINSTON & BLINDERMAN LLP

o Claed 3. 7Y g z’f@wz/% >
Joel S. Moskowitz
Attorars for Defendant, City of Ontario i: S
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City of Ontario’s Memorandum in Support of Watermaster’s Motion
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Attorneys for: Cucamonga Valley Water District
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Cucamonga Valley Water District (“CVWD”) submits the following Objections to the

Comments and Recommendatons provided by the Special Referee.

At the outset, CVWD notes that the timeframe provided by the Special Referee to respond
to the Comments and Recommendations is insufficient to fully and accurately address the scope
and nature of the Comments and Recommendations. Thus, CVWD requests that the Court grant a
thirty-day extension of time to respond to the Special Refére,,e’s Comments and
Recommendations. The Objections and comments provided herein constitute a summary of
CVWD’s response to the Special Referee’s Comments and Recommendations. Should the Court -
grant CVWD’s request for an extension of ime, CVWD will provide a more comprehensive set

of Objections and comments.

1 CYWD Objects to the Recommendation that Further Special Referee

Invelvement is Needed in Watermaster Affairs

Having reached the end of the first full five-year term of the Watermaster Board, the
Special Referee has filed a Report which paints a bleak picture of the accomplishments of the
pariies over the past five years, and predictably suggests that the best way to move forward in the
next five years is to increase the involvement of the Special Referee in the management of the |

Basin,

The Referee Report recommends that: “The Court should direct [the] Special Referee to
conduct workshops with respect to the issues to be addressed by Watermaster.” (Referee Report,

15:23-24.) This open-ended recommendation suggests carte blanche for the Referee to conduet

| workshops on a variety of Watermaster issues, thus ensuring continued employment for the full

. staff of the Court’s consultants.!

This recommendation seems to be an outgrowth of the entire tenor of the Special

Il * The Court's consultant staff currently includes the Special Referee, an attorney assistent for the Special Referee and |

a technical assistant for the Special Referee. In effect, the Court’s consultant steff js nearly as large as Watermaster’s. |

RVPUBUWILLIS\706977.1 1
" OBJECTIONS BY CVWD TO SPECIAL REFEREE'S REPORT
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Referee’s Report which discounts the many millions of dollars that have been spent on OBMP
implementation by the members of the Appropriative Pool over the past five years in order to
suggest that further (and perhaps increased) oversight by the Special Referee is necessary in order

to ensure continued implementation of the OBMP.

Furthermore, the steps outlined by the Special Referee appear to overreach the original
authority granted the Referee, and this usurps the proper role of the Watermaster and parties to
the Judgment. Notably, the cost of the Special Referee and the related expense incurred by the
Parties and their ratepayers to respond to the Special Referee and related issues continues to

grow; it is anticipated that this will become an issue for some Parties to the Judgment.

Il.  The Diminished Role of the Court Over the Past Five Years is the Best

Evidence of the Success of Watermaster and Alone Justifies Reappointment

The Special Referee’s Report declines to mention even once the fact that in the past five
years, the Court has not been called upon to resolve a single contested issue between the parties.
The parties have xdemonstr.aied" complete success in managing their conflicts amongst themselves, :
and the pnmary work for the Court and its three consultants has been to review status reports and
approve specific implementation items. In the past five years, no party has found it necessary to
ut;ilizg the complaint procedure of Article X of Watermaster’s Rules and Regulations, nor has aziy
party complained about the progress of OBMP implementation. This fact alone justiﬁes the

reappointment of Watermaster.

The diminished role of the Court over the past five years is the best evidence that the

~ Watermaster process is working, and there is certainly no need for expensive Referee workshops |

in order to establish that fact. Indeed, the long-term objective of the Court should be the gradual |
phasing out of the Special Referee and technical experts, which add to the Parties’ expenses and
may prove unnecessary in the future. The Watermaster successfully fulfilled its mission without

the need for a Special Referee until recently, when the Advisory Committee petitioned the Court |

RVPUBUWILLIS\706977.1 ‘ -2-
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for a functional change to deal with the OBMP. At this time, it appears that the continuation of
the Special Referee is overly burdensome and does not promote consensus building among the
Parties who are charged with carrying out the OBMP and Judgment; thus, it is in the best interest
of the Parties to the Judgment and the ratepayers within the jurisdiction of Watermaster not to |
continue the present role of the Special Referee. Rather, Watermaster should be permitted to
dictate its owﬁ schedule and develop management strategies consistent with the OBMP for the

public good.

III.  TheSpecial Referee’s “Construction” Of Wate___rg:;ster’s Motion as a Motio;

for a Two-Year Reappointment is Incorrect

The Special Referee suggest that Watermaster’s motion should be construed as a motion
to re-appoint the Nine-Member Board for a period of two years, The Special Referee’s
suggestion is faulty and would cause the Parties to deviate from their mission to complete work
that is significantly more important to the management of the Basin in order to respond to the
issues raised by the Special Referee. The Parties, through Watermaster, moved the Court for a
five-year re-appointment of the Watermaster Nine-Member Board. To the best of CVWD’s
knowledge, the Motion is unopposed, and all Parties to the Judgment are supportive of a five-year
re-appointment uinder the conditions outlined in Watermaster’s Motion. The Motion, which |
expresses the intent and desire of the"'Parties, does not call for workshops or other added oversight
by the Special Referee. Such workshops do not further any objective of governance or

management.
Finally, it appears that the Special Referee takes exception to the format of the Parties’ ‘
reporting process. The Parties’ reporting process is a product of this Court’s orders; if the Court -

desires a change in the format or frequency of the reporting process, the Court may so order.

OBJECTIONS BY CVWD TO SPECIAL REFEREE'S REPORT
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Thus, CVWD respectfully requests that the Court grant Watermaster’s Motion to re-
appoint the Nine-Member Board and decline to accept the recommendations of the Special
Referee.

Dated: January 30, 2006 BEST BEST & KRIEGER LLP
LA, WILLIS
Afforney for
RVPUBUWILLIS\706977.1 . ~4 - _ _
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CHINO BASIN WATERMASTER
Case No. RCV 51010
Chino Basin Municipal Water District v. The City of Chino

PROOF OF SERVICE

| declare that:

| am employed in the County of San Bernardino, California. | am over the age of 18 years and not a party
to the within action. My business address is Chino Basin Watermaster, 9641 San Bernardino Road,
Rancho Cucamonga, California 91730; telephone (909) 484-3888.

On January 29, 2006, | served the following:

1) COMMENTS AND OPPOSITION TO SPECIAL REFEREE REPORT; DECLARATION OF
MICHAEL FIFE IN SUPPORT OF OPPOSITION TO SPECIAL REFEREE REPORT;

2) MEMORANDUM OF CITY OF ONTARIO IN SUPPORT OF MOTION TO WATERMASTER TO
REAPPOINT THE NINE-MEMBER BOARD FOR A FURTHER FIVE-YEAR TERM AND
OBJECTIONS TO SPECIAL REFEREE’S REPORT AND RECOMMENDATIONS;

3) OBJECTIONS BY CUCAMONGA VALLEY WATER DISTRICT TO SPECIAL REFEREE’S
REPORT AND RECOMMENDATIONS CONCERNING MOTION TO RE-APPOINT THE NINE-
MEMBER BOARD FOR A FURTHER FIVE-YEAR TERM.

/_x/ BY MAIL: in said cause, by placing a true copy thereof enclosed with postage thereon fully
prepaid, for delivery by United States Postal Service mail at Rancho Cucamonga, California,

addresses as follows:
See attached service list: Mailing List 1

/__/ BY PERSONAL SERVICE: | caused such envelope to be delivered by hand to the addressee.

/__| BYFACSIMILE: |transmitted said document by fax transmission from (909) 484-3890 to the fax
number(s) indicated. The transmission was reported as complete on the transmission report,
which was properly issued by the transmitting fax machine. '

/. x 1 BY ELECTRONIC MAIL: | transmitted notice of availabiiity of electronic documents by electronic
transmission to the email address indicated. The transmizsion was reported as complete on the
transmission report, which was properly issued by the fransmitting electronic mail device.

' declare uider penalty of perjury under the laws of the State of California that the above is true and

correct.

2 5. MOLTER /

Executed on January 29, 2006 in Rancho Cucamonga, Califorria.

vChino Basin Watermaster
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PMolter@CBWM.ORG
richard.okeefe@corr.ca.gov
peter.vonhaam@doj.ca.gov
pkrause@parks.sbcounty.gov
prosentrater@wmwd.com
RRobledo@HatchParent.com
raul_garibay@ci.pomona.ca.us
Atwater@ieua.org
rhansen@tvmwd.com
rrees@geomatrix.com
ritak@cvwdwater.com
robertd@cvwdwater.com
RED@coverowe.com
N78098@aol.com
robertn@cvwdwater.com
robert.rauchcc@verizon.net
bbowcock@jirmwater.com
rwnicholson@sgvwater.com
RonC@rbf.com
ron.small@dgs.ca.gov
rhoeming@ci.uptand.ca.us
ybarose@verizon.net
slopez@ci.ontario.ca.us
sburton@ci.ontario.ca.us
SJoyce@executive.corr.ca.gov
sarbelbide@californiasteel.com
skennedy@bbmblaw.com =~ -
slee@rhiaw.com
tpahwa@dtsc.ca.gov
ticatlin@verizon.net
tiryan@sgvwater.com
TomBunn@Lagerlof.com
Tlove@ieua.org
THMcP@aol.com
tiracy@mvwd.org
vgrebbien@ocwd.com
ciwepm@earthlink.net
bbrunick@bbmblaw.com
wcurley@rwglaw.com



