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l I. INTRODUCTJ:ON 

2 This case involves the unlawful denial by the City of Chino 

3 ("Chino or Respondent") of basic water rights belonging to the 

4 neighboring City of Chino Hills ("Chino Hills" or "Petitioner''). 

5 Chino is attempting to coerce Chino Hills to take on potentially 

6 staggering liability in return for a simple encroachment permit 

7 to connect a water pipeline which will supply drinking water 

8 immediately needed for Chino Hills. Chino's tactics are a 

9 veiled form of extortion and should be immediately barred. 

10 Petitioner Chino Hills brings this Verified Petition for 

11 Writ of Mand_amus (the "Writ") against Respondent City of Chino, 

12 its City council, its City Engineer, and its Director of Public 

13 Works {colle.c.ti vely "Chino" or "Respondent") to compel 

14 Respondent to comply with its obligations to issue an 

15 encroachment permit for the completion of �base 2 of the 

16 construction of a domestic water pipeline project and to cease 

17 and desist its unlawful interference with Petitioner's 

18 fundamental right to supply adequate drinking water to its 

19 residents. 

20 Petitioner has a statutory grant of authority under Public 

21 Utilities Code {"PUC") §10101 et seg. to construct a water 

22 pipeline below Respondent's right of ways, as well as a vested 

23 constitutional contract right to secure its construction. 

24 Respondent has blocked construction by imposin� improper 

25 eleventh hour terms and conditions upon the issuance of an 

26 _encroachment permit and enacting an urgency ordinance imposing 

27 new, indefinite and potentially unlimited indemnity obligations 

28 on permit applicants. In so doing, Respondent has reneged on 

LA #80782 v3 1 
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1 its prior agreement and unlawfully interfered with Petitioner's 

2 legislative grant. 

3 Judicial intercession is necessary to force Respondent to 

4 comply with its obligations under Petitioner's legislative grant 

S and pursuant to its prior agreement to permit Petitione� to 

6 supply necessary drinking water to its inhabitants . This court 

7 should determine that the completion of Phase 2 of the pipeline 

8 project is appropriate under PUC§ 10101 et seq., construction 

9 ·of which can proceed immediately as designed. 

10 Th� Court should further compel Respondent to issue an 

11 encroachment permit with normal and customary terms and 

12 conditions for Phase 2 construction nun pro tune to the August 
. ' 

13 22, 2000 and July 12, 2001 dates on which permit applications 

14 were submitted. Further, the Court should invalidate 

15 Respondent's urgency ordinances under principles of preemption 

16 and as unconstitutionally vague and ambiguous. 

17 II. STATEMENT OF FACTS 

18 Upon its incorporation in December 1991, Chino Hills 

19 assumed control of the supply of drinking water to its 

20 reside.nts. In accordance with the Judgment, 1 Chino Hills met its 

21 water demands through the use of imported water obtained from 

22 th_e Water Facilities Authority ("WFA") in the amount of 10.68 

23 
1 The Chino Basin Judgment in the matter of Chino Basin Municipal Water 

24 District v. City of Chino, et al .. , San Bernardino SupE!!rior Court Case No. RCV 
51010 {formerly case no. 164327), established a judicially supervised system 

25 to maintain a water supply to meet the needs of all water producers in the 
Chino Basin. Several other key agreements have resulted from the Judgment, 

26 to which bqth, Chino and Chino Hills are parties: the Peace Agreement, the 
Rules and Regulations, and the Chino Basin Optimum Basin Management Program 

27 .. ( "OMBP") . These agreements require, inter alia, that no signatories 
interfere with each other's right to adequate water supply and further vesc 

28 exclusive jurisdiction in Hon. J. Michael Gunn, ·san Bernardino superior 
court, to adjudicate all disputes connected with these agreements. 
LA #B07B2 v3 2 

PETITIONER'S BRIEF IN SUPPORT OF. VERIFIED PETI7ION FOR WRIT OF MAND��GS 



1 million gallons per day ("MGD") and 8.66 MGD from pumping out of 

2 local groundwater wells. {Writ! 14 . )  In December 1995, the 

3 State of California Department of Health Services ("DHS") issued 

4 a compliance order to Chino Hills for, inter alia, not having 

5 sufficient maximum daily capacity for meeting its maximum daily 

6 needs. (Writ 1 15.) 

7 In order to address its water needs and satisfy the DHS 

8 order, Chino Hills developed and implemented water plans 2 that 

9 ·accounted for projected development, population growth, r�serve 

10 capaci�y and accommodated ultimate average daily and maximum 

11 daily demands of 20.-8 MGD and 41.6 MGD, respectively. (Writ 1 

12 16.) Chino Hills could obtain its water supply goals through 

13 increasing its use of imported water from the WFA. (Writ 1 16.) 

14 Chino Hills prepared a draft environmental impact report 

15 regarding the impacts of these potential new water supply 

16 sources and water transmission facilities, published it for 

17 public comment and held public hearings. (Writ� �8.) Chino 

18 Hills filed a Notice of Determination certifying a Final 

19 Eri.vironnlental Impact Report (the FEIR") �.1hich Ch,tno d�d not 

20 challenge and which remains in full force ·and effect. (Writ � 

21 18.) 

22 To meet projected water needs, the FEIR adopted, inter 

23 alia, a priority construction project entitled "Monte Vista 

24 Interconnect Transmission Main" (the "Pipeline Project"). {Writ 

25 119.) The Pipeline Project involves construction of more than 

26 
2 These water plans included the Master Plan of Water Supply dated July 1996 

27 prepared by Ro-bert Bein, .William Frost & Associates ( "RBF''), the Nater S·:s::e-:1 
Master Plan dated July 1996 prepared by Lockman &: Associates, and the Prog.?·.r 

28 Environmental Report for the City-Wide Master Plans of Water Supply and ;,ac:e, 
Distribu�ion (EIR #97-01). 
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l � ix mi les o f  4 2 - inch pipel ine through three j urisdi ctions and 

2 l inks the Monte Vi st a Wel l  Fields located in the Ci ty of 

3 Mont clair  with  Chino Hills , under publ i c  right of  ways in  

4 Mont c l a i r ,  and the County of San Bernardino and Chino . ( Writ  1 

5 2 0 . )  on May 2 6 , 1 9 9 8 , Chino Hi l l ' s  Cicy  Counc i l , approved che 

6 water p l ans des cribed above , including the cons truction o f  the 

7 Pipel ine Proj ect . ( Wri t 1j 1 9 . ) 

8 The Pipeline Proj ect is  necessary because the exi st ing 

9 water  transmi ssion facil i t i es are 5 0  years old and do not have 

1 0  suf ficient capaci ty to accommoda te any increase in volume . A 

1 1  larger capaci ty water pipel ine i s  neces sary to l ink che Monte 

12  Vi sta Water Dis trict ( "MVWD" ) faci l i ties to water producers l ike 

· 1 3 Chino Hi lls .  Water is presen�ly transported to Chino Hi l l s  from 

14  the MVWD through a 3 0 - inch pipel ine known as the Ramona Feeder.3 

1 5  The Ramona Feeder cannot , howeve r ,  meet addit ional demand , 

1 6  inc luding , spec i f i cally ,  the addi t ional 1 0  MGD Chino Hil l s  has 

17 obtained f rom MVWD from the WFA system . The Pipel ine Proj ec t i s  

1 8  des igned t o  accommodate the immediate addit ional water use 

19 demands for Chino Hil l s , in compl iance with the DHS order . 

20 Chino was ac t ively involved with Chino Hi l l s  in the des ign 

21 and construct ion planning for the Pipel ine Proj ec t from 1 9 9 8 

22 through October of 2 0 0 1  and even insisted upon cert ain 

23  spec i f icat ions which signi f i cant ly increased the cons truct i on 

24 cos t s . Over thi s thre e year period ,  Chi no Hil l s  negot iated w i t h  

25 Chino over the terms and condi t i ons · for the cons t ruct i on of  the 

26 

27 

28 
3 The Ramona Feeder is used by 5 member agenc ies - - Chino H i l l s  ( 15 . .  7 % ) , Ch i no 
{ 5 . 9 % ) , Upland ( 2 3 . 0 % )  1 MVWD ( 2 4 . 0 % }  and Ontario ( 3 1 . 4 % ) . 
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1 · p ipel ine , culminat ing in a binding agreement ( " Pipel ine 

2 Agreement " ) . (Wri t ' 1  2 2 . )  

3 The des ign of  the P ipe l ine Proj ect compl ies ful ly with 

4 Chino ' s specific  requirements. The Proj ect ; s  des ign i s  in 

5 accordance with the best known engineering and des ign pract ices ·· 

6 and sp�ci f i cat ions for pipeline construct ion ,  inc �uqing the 

7 rules , requirement s and saf ety regulat ions for al l the local 

8 j urisdictions which the Pipel ine Proj ect impacted .  (Wri t 1 42 ; 

9 Trautwein Declarat ion 1· 4 . )  The Proj ect des ign and construct ion 

1 0  plan affords maximum securi ty. for l i fe and property . ( I d . ) 

1 1  The Pipeline Agreement ·· entered into between Chino H i l l s  and 

1 2  Chino included spec i f i c  terms that ( 1 )  the 4 2 - inch domestic  

1 3  water pipe l ine would b e  constructed underground below East End 

14 Avenue f rom the City of Montcl air  south to S chaefer Avenue whe re 

1 5  the p ipeline continues east below Schaefer Avenue ; ( 2 )  Chino 

1 6  would accept $4 , 0 63 . 8 1 as the permit/ inspection fee ; ( 3 }  Chino 

17  Hi l l s  woul d expedite construction o f  one segment of the Pipe l ine 

18 Proj ect  below East End Avenue at the intersect ion of Chino 

19  Avenue ( "Phase l " ) to a,ccommodat e  Chino ' s  street widening 

20 proj ect ; ( 4 ) Chino Hi l l s  would des ign for Chino a 2 0 - inch 

21  interconnect at  the intersect ion of Eas t End and S chaefer 

22  Avenues ( the " Interconnect " ) ; and ( 5 )  Chino would impose normal  

2 3  t ime ,  place and manner re strict ions on  the cons truct ion of  

24  Phases 1 and 2 of the Pipel ine Proj ect . ( Writ  1 2 2 . )  

25 Chino Hil l s  detrimen�al ly re l ied tipon the Pipel ine 

26 Agreement and undertook al l of the following act ions : 

27 / /  I 

28 / / /  

LA # 8 07 8 2  va 5 
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1 ( l )  Completed Phase l of the Pipel ine Proj ect at the 

2 i nt ersect ion of East End and Chino Avenues at a cost exceedi ng 

3 $ 5 0 0 , 0 0 0 ; 

4 ( 2 } Des igned the requested I nterconnec t ;  

5 ( 3 ) Obtained encroachment permi ts  from the City of 

6 Montclai r , the County of San Bernardino and ut i l i t i es and 

7 agenc ies  impacted by the Pipe l ine Proj ect ( except Chino ) ; 

8 ( 4 ) Executed a $3 , 1 2·7 ,  28 7 contract with Trautwein 

9 Const ruc tion ( "Trautwein" )· for the completion of Pha se 2 of  the 

10  Pipe l ine Proj ect ( the "Trautwein Contract " ) ; 

1 1  ( 5 )  Tendered the $4 , 0 6 3 . 8 1 permi t fee ; (Trautwein  

12  Dec l arat i on 1 1 7 - 9 ) 

1 3  { 6 )  Submi t ted revi sions to des ign pl ans and spec ificat i ons 

14 for Phase 2 of the Pipel ine Proj ect incorporating Chino ' s 

1 5  comment s  and condi t ions in March , June and Augus t  of 2 0 0 0 ;  and 

1 6  ( 7 )  Submi tted encroachment permi t appli cat ions for 

17 cons t ruct i on of Phase 2 of the Pipe l ine Proj ec t under then-

1 8  exis t ing Chino Ordinance 8 8 - 1 0 on August 2 2 , 2 0 0 0  ( through RBF }  

1 9  and on  July 12 , 2 0 0 1  ( through Trautwe in} . ( Wri t 1 2 3. }  

20 Notwi thstanding these act ions in rel iance on the Pipeline 

21  Agreement , Chino has in the past several months sought to impose 

22 addi t ional onerous and unrel ated t erms and condit ions and 

23 enacted ordinances on a purported emergency bas i s  to block the 

24 Phas e 2 complet i on of the Pipeline Proj ect . (Writ  1 1  25  and 

25 2 9 . )  

26 On August 2 1 , 2 0 0 1  and S eptember 1 8 , 2 0 0 1  re spect ively , 

27 Chino ' s City Counci l  enacted Urgency Ordinance 2 0 0 1 - 0 8  ( the 

28  Urgency Ordinance" ) and Ordinance No . 2 0 0 1 - 0 9  ( col l e c t ive l y  t he 
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l "Amended Ordinances" ) whi ch amends the exist ing permi t ordinance 

2 8 8 - 1 0 ( in pl ace when Chino Hills ' permit applicat ions were 

3 submi t ted ) and requires burdensome new condit ions . (Writ 1 2 5 . )  

4 The new condit ions in the Amended Ordinance s  include a 

S requirement for the execut ion of a broad , open- ended indemni ty 

6 cert if icat ion to undertake liabi li ty for all  " environmental  

7 damages"  direct ly or indirect ly caused by the const ruct ion . 

8 (Writ 1 2 5 . )  The Amended Ordinances l ink the issuance o f  an 

9 · encroachment permit to an unrelated subs idence di spute4 which i s  

10  within �he exc lus ive j urisdict ion of the Honorabl e J .  Mich�e l 

1 1  Gunn in accordance with the Judgment , Peace Agreement , Rul es and 

12 Regulat ions and the OBMP . 
. . 

In so doing ,  Chino 

1 3  seeks to c ircumvent and uni lateral ly amend the Judgment , Peace 

14  Agreement , Rules  and Regulat ions and the OBMP . (Writ  1 2 7 . )  

1 5  Chino has further sought t o  unilateral ly modi fy the 

16  Pipel ine Agreement by impos ing ext raordinary conditions to the 

1 7  i ssuance o f  the p ermi t . (Writ 1 2 8 . )  Such condi t ions inc l ude , 

1 8  in ter al ia , demand that Chino Hi l l s  agree t o  ( 1 )  pay Chino 

1 9  $ 2 0 , 0 0 0 ; ( 2 )  provide Chino with a port ion of the water 

20 t ransmission capaci ty in the pipel ine without compensation ; ( 3 )  

2 1  
4 The subs idence Dispute i s  a long -standing dispute between Chino and Ch i no 

22 Ri l l s  concerning subsidence in the southern portion of Chino . In brief , 
Chino has for many years contended that deep well  pumping by Chino Hi l l s ' 

23 wells  located in Chino has caused large areas of s o i l  subs idence in Chino . 
The resolution of this acrimoniqus di spute h�s been vested in _ the exclus ive 

24 j urisdiction of the Hon . J .  Michael Gunn , in accordance wi th the Judgment , 
Peace Agreement and the OBMP . The Amended Ordinances enacted by Chine , 

25 however , l ink the issuance of" an encroachment permit to the permittee al so  
undertaking liabi l ity for " environmental damages " , which may be re lated to  

26 operation of the DeSa lter Facil i ty .  Thi s  DeSalter Facility i s  one of s ev e ral  
very significant water works proj ects  for the Chino Basin that has  been  

27 ordered under the Judgment , Peace Agreement and OBMP . (Wri t 1 12 ) The 
Urgency Ordinance express ly ident i f ies  the DeSalter Fac i l ity as the impe tus 

28 or ,;urgency" for requiring the p�rmittee to take on open-ended indemni ty/ ho �d  
harmless  l iabi l ity . 
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1 provide assurances to  Chino that none of Chino ' s current we l l  

2 product i on wi l l  b e  af fected by MVWD ' s product ion o f  water from 

3 the north end of the Chino Basin ; ( 4 ) cease all  " deep" water 

4 we l l  product ion to alleviate Chino ' s subs idence concerns ; { 5 ) 

5 agree to be perpetually respons ible for any damage to Chino ' s 

6 right of way due to the Pipel ine Proj ect ; ( 6 )  execute  a form 

7 encroachment appl ication containing a hold harmless  provi s ion 

8 that , i f  executed , would bind Chino Hil l s  in perpetui ty for all  

9 envi ronmental damages caused by  the subsidence di spute . ( Writ  1 

I O  2 9 . )  �et i t ioner cannot and has refused to accept the addi tional 

1 1  terms and condi t ions . (Writ  1 3 1 . }  

12  Chino had approved and processed des ign plans which 

13 requi res Chino Hil l s ' contractors to obta�n an encroachment 

14 permi t before entering Chino ' s right of way. Ye t , Chino has now 

1 5  re·fused to proces s thi s very encroachment permi t appl icat i ons 

16  submi tted by Chino Hill s '  contractors RBF on Augus t  2 2 , 2 0 0 0  and 

17 Trautwe in on July 1 2 , 2 0 0 1 . In addi t i on ,  despi t e  the 

18 requirement contained in Ordi nance No . 8 8 - 1 0  that the appl icat ion 

1 9  be processed within 10  days , Chino has ye t to act on the 

20 appl ications . (Wri t � 2 3 . )  This  f lat ly contradicts  the terms 

2 1  set forth on the design plans whi ch were pre - approved by Chino . 

22 Bec ause of this refusal and the resul t ing impasse , Chi�o Hi l l s  

23 was forced to cance l  the Trautwein Contract and has received a 

24 c l a im for $ 1 . 9  mil l ion in damages. 

25 Declarat ion ,1 1 2 - 13 . )  

26 I l l  

27 / / /  

2 8  / / /  
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3 

4 

5 A. 

6 

7 

III . THE COURT SHOULD ISSUE A WRIT OF MANDATE TO COMPEL 

RESPONDENT TO COMPLY WITH PUBLIC RESOURCES CODE SECTION 10101  

AND TO ISSUE AN ENCROACHMENT PERMIT WITH REASONABLE TERMS AND 

CONDITIONS 

Code of  Civil Procedure S 1 0 8 5  Provides the Court wi th the 

Necessary Authority to Issue a Wri t of  Mandate as to Chino 

This Court should orde r defendant Chino to is sue a wri t of 

8 mandate to compe l an act which the law spec i f i cal ly requires. A 

9 pe titioner seeking a wri t  of mandat e  under thi s sect ion is  

10  r.equired to show the exi stence of two el ement s :  a . c lear , pre sent 

1 1  and usually  ministeri al duty upon the part of the re spondent , 

12  and a clear , present and bene f i cial  right belonging to the 

1 3  pet itioner in the performance of  that duty . ( S anta Cl ara County 

14  Counsel Attys . Assn . v .  Woodside { 1 9 94 )  7 Ca l . 4 th 5 2 5 ,  5 3 9 - 4 0 )  

1 5  I n  the present case a s  di scussed below , Peti tioner has a 

16  right pursuant to PUC § 1 0 1 0 1  to cons truct the Pipe l ine Proj ect  

1 7  wi thin Respondent ' s  right of  ways . Respondent has unlawfully  

1 8  fai l ed and refused t o  issue an encroachment permi t to Pet i t i oner 

1 9  to complet e construction o f  Pha�e  2 o f  t he Pipe l ine Proj ect. 

20 I nstead , Respondent has insisted on unreasonable and onerous 

2 1  terms and condi t ions a s  a pre -requi s i t e  to the issuance o f  the 

22 permi t and has enacted the Amended Ordinances to impose new and 

23 di f ferent requirements upon the i ssuance o f  an encroachment 

24 permi t . 

25 Chino ' s Ordinance No . 8 8 - 1 0  was i n  e f f-ec t at the t ime RBF 

26 submitted the f i rst  permi t appli cat ion on Augus t  2 2 , 2 00 0  and 

27 Trautwei n  submi tted the second appl ication on July 12 , 2 0 01 . 

28  Ordinance No . 8 8 - 1 0 provides , in  pert inent part , that wi thi n ten  
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1 .  ·days of rece ipt of an encroachment permit appl icat ion ,  the City 

2 Engineers must act to deny , grant or require addi t ional 

3 informat ion ( and in the latter event , a one - t ime addit ional t en 

4 days extens ion to grant or deny is  allowed) . Sect ion 1 2 . 02 . 0 5 0 . 

5 Pet it ioner ' s  represent at ives submitted the permit 

6 appl ications whi ch Respondent has fa iled to process . Instead ,  

7 Respondent sought to condit ion unrelat ed terms and agreement s 

8 upon the issuance of the permit and enacted the Amended 

9 Ordi nances to impose new and onerous terms and condit ions. 

10 Petit ioner has at tempted, without succ ess , to persuade 

1 1  Respondent to issue the permit for the const ruct ion of  Phase 2 

1 2  o f  the P ipel ine Proj ect . To date , Respondent has refused to do 

1 3  so , desp i te its Pipel ine Agreement which permit s Pet i t ioner t o  

14  comp lete construct ion o f  Phase 2. , 

1 5  IV . CHINO HILLS HAS A CONSTITUTIONALLY PROTECTED RIGHT TO 

16  COMPLETE THE PROJECT 

17  Pursuant to legislative grant , Chino H i l l s  has the 

1 8  st atutory right to cons truct the Pipe l ine Proj ect in Chino ' s  

19  street s . PUC § l O l O i  provides that : 

20 

21 

22 

23 

24 

"There i s  grant ed to every municipal corpora t i on of t he 

Stat e the right to cons truct , operate ,  and maintain wat er  

and gas pipes , mains and conduits , elect ric  l i ght and powe r 

l ines , te lephone and telegr�ph l ines , sewers and sewer 

mains , al l with the neces sary appurt enanc es , across , a long , 

25 in , under , over , or upon any road , street , al ley , avenue , 

26 or highway , and across ,  under , or over any railway ,  cana l , 

27 di t ch ,  or flume whi ch the route of such works intersect s , 

28 / / /  
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2 

3 

crosses , or runs along , in such manner as to af ford 

securi ty for l i fe and property . "  

Upon acceptance , thi s l egislat ive grant resul t s  in a 

4 const i tut ional ly protected contract right . ( See , Russel l v .  

5 S ebas tian ( 1 9 1 4 ) 2 3 3  U . S. 1 9 5  (hol ding that a c i ty ordinance 

6 requi ring a city grant prior t o excavat ion vi olated the cont ract 

7 formed pursuant to the predeces sor statute to PUC § 1 0 1 0 1 ) . 

8 Analyzing t hi s  predeces sor statut e ,  the Uni t ed States Supreme 

9 Court st ruck down a Los Angeles city ordinance which restri cted 

1 0  the instal l at �on o f  an underground gas di stribut ion system below 

1 1  the c i ty ' s  street s .  The Supreme Court held that the legislat ive 

1 2  grant that resul ted from acceptance of the state ' s of fer 
. . 

1 3 . cons t ituted a cont rac·t protected by the federal const i tution. 

14  ( Russel l v .  S ebas tian ( 1 9 14 ) 2 3 3  U.S. 1 9 5 , 2 0 5 . ) As for 

1 5  app l i cable t erms and condi tions , . .  the Court de ferred to the 

1 6  s tatutory language stat ing " [ t J he people of the state  decided 

1 7  that local superintendenc e of the execut ion of the work , 

1 8  regulati ons and indemnity wi th respect to damage s . .  would be 

1 9  adequate protec;tion . "  ( Id .  at 2 07 . )  

20 In a case vi rtual ly ident ical  to the present fact s , the 

2 1  Cal ifornia Supreme Court has s imilarly uphel d  the exi stence of a 

22 cons t i tut ional ly prot ected contract right . ( C i ty of Beverly 

23 Hi l l s  v .  City of Los Angel es ( 1 9 1 7 ) 1 7 5  Cal . 3 1 1 , 3 1 5 . )  Los 

24 Ange l e s  des igned and sought to cons truc t an underground wa ter 

25 p ipe l ine to bring water f rom the San Fernando Val l ey under the 

26 s t reets  of Beverly Hi l l s  t o  the c i ty of Los Angeles . - Beverly 

27 Hi l l s  sought to enj oin the p ipel ine construction ent irely or to 

28 l imi t i t  to the portions al ready completed . 
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l The Court rebuf fed this attempt , concluding that Beverly 

2 Hills  " clearly could no t ,  after a part of · such l ine had be en 

3 instal l ed ,  revoke the grant or add thereto new condi t ions and 

4 restrictions the effec t  of which might be to nul l i fy and render 

5 the grant made whol ly inoperat ive . " { Id . ) In thi s matter 

6 be fore thi s co�rt , Chino Hi l l s  and Chino di scus sed  the pipe l ine 

7 proj ect for over �hree years , Chino Hi l l s  submi t ted des ign 

8 pl ans , p l ans were revi sed per Chino ' s request , plans were t hen 

9 approved by Chino and const ruct ion on a port ion of  the pipe l ine 

1 0  complet�d . Once Chino Hil l s  completed Phase 1 of the Pipel ine 

1 1  Proj ect at the intersect ion of  East End and Chino Avenues ,  Chino 

1 2  cannot now revoke its permi ssion or add new or di fferent 

·· 1 �  condit ions to the construct ion of Phase 2 .  

14  v. THE COURT SHOULD IMPOSE THE REASONABLE TERMS AND CONDITIONS 

1 5  

1 6  

l?REVI-OUSLY AGREED TO BY CHINO WHICH WILL ALLOW CHINO HILLS TO 

CONSTRUCT THE PROJECT 

17 A .  PUC § 10102  Ident i f ies the Limited Terms and Condi tions 

1 8  that Can Be Applied t o  the Completion of the Pipeline 

1 9  Proj ect 

20 As for the extent of the statutory grant , the only 

2 1  l imitation upon Pet it ioner i s  the requirement that the s t reet  be 

22 restored to its  former stat e and that the proj ect be iocated so 

23 as to minimize  any int erference with existing uses . ( See ,  

24 Beverly Hi l l s , supra , 1 7 5  Cal . at 3 1 5 . )  PUC § 1 0 1 0 2 provides : 

25 

26 

27 

28 

"A munic ipal corporat ion exerci s ing its  rights unde r 

this  art ic l e  shall  restore the road , street , alley ,  avenue 

[ etc . ] so used to  i t s  former state o f  use fulness  as near l :l  

a s  may be , and shal l l ocate i t s  use s o  as t o  i nterfere as 
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1 l i ttle  as pos s i ble wi t h  other exi sting uses o f  the road , 

2 street , al ley , avenue [ etc . ] . "  

3 Though Respondent has agreed to the route unde r Eas t End 

" 4  Avenue and the des ign of the construction ,  Re spondent now: seeks 

5 to impose addit ional and unrelated condi t ions upon the i s suance 

6 of an encroachment permi t . Not only is thi s attempt an 

7 unconst i tut ional interference with Pet i t ioner ' s  vested cont ract 

8 rights , i t  i s  patent ly unfair and unreasonable , part i cul arly 

9 because of the complet ion of Phase 1 at Respondent ' s  request and 

10 the design of the Interconnect .  

1 1  B .  The court Should Impose Upon Phase 2 ,  the S ame Terms and 

12 Conditions as Es tablished for Phase 1 

13  In the case of ap irepas se , PUC § 1 0 1 0 4  empow�rs the Court 

14 to determine the terms and condi tions under which the P ipel ine 

1 5  Prqj ect wi l l  proceed . PUC § 1 0 1 04 provides , in part , that i f  

1 6  the two c i t i es are unabl e t o  agree o� the t erms and conditions 

17 and locat ion of a use within three months of a proposal to do 

1 8  so , the city  seeking the right o f  way can seek redress f rom the 

19  Superior Court , which wi l l  determine and adj udi cate the te rms 

20 and condi t ions to which the use of the r ight of ways is to be 

2 1  permi t ted. 

22 Terms and condit ions were agreed to for the construct ion o f  

23 the ent ire proj ect . These terms and condi t ions were in full 

24 force and followed during the constru�t ion o f  Phase 1 .  When 

25 Chino Hil l s  at tempted to complete Phase 2 ,  pursu�nt to the 

26 establ i shed terms and condit i ons , Chino refused Chino Hi l l s  

27 acce s s  t o  i t s  right o f  ways . Instead Chino i s  attempting t o  

28 l ink unrelat ed t erms and condi t ions and seeks to impos e  an 
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1 inde f ini te and continuing obl igat ion on Chino Hi l l s . Because of 

2 this impasse Chino Hi l l s  has been forced to seek redress from 

3 thi s  court . 

4 

s 
6 

1 .  Peti tioner Has Made a Reques t o f  Respondent to Follow 

the Agreed Upon Terins and Conditions 

There i s  only one s tatutory prerequi site  in order for Chino 

7 Hi l l s  to construct ion its  Pipel ine Proj ect . PUC § 1 01 0 3  

8 requires Chino Hil l s  to make a request of Chino to agree to the 

9 location and terms and condit ion of the us e . PUC § 1 0 1 0 3 . 

1 0  Thi s requirement that a muni c ipal ity must make a proposal 

1 1  has been interpreted as : 

1 2  "The act i n  question merely contempl ates that a request t o  

1 3  agree upon the terms and condit ions of the proposed us e 

14  should be made and that the municipality in whi ch the 

1 5  proposed use i s  to  occur should  thereafter have an 

1 6  opportuni ty , during the prescribed three month period which  

1 7  fol lows , t o  negot i ate upon the t erms and condi tions of  the 

1 8  

1 9  

20 

proposed use . '1 { C ity of Los Angeles  v .  City of Hunt ington 

Park ( 1 93 9 )  32 Cal .App.2d 2 5 3 , 2 6 5 . )  

There i s  no dispute or controversy regarding the locat ion 

2 1  of the use . Chino has been invo lved in the pl anni ng proces s for 

22 the Pipeline Proj ect and has agreed to the locat ion of the use . 

23 I ndee d ,  Chino even requi red Chino Hi l l s  to des ign the 

24 Int erconnect and const ruct Phase l of the Pipe l ine Proj ect out 

25 of sequence to accommodate a Chino publ i c  works proj ect at the 

26 int ersec t ion of Eas t End Avenue and Chino Avenue at a cost 

27 exc eeding $ 5 0 0 , 0 0 0 . Chi no Hills  comp l ied with these te rms 

28 requests . 
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1 Chino has now created a controversy concerning the �erms 

2 and condi t i ons under which Phase 2 of the Proj ect should be 

3 compl eted . Chino Hi l l s  bel ieves that the terms and condit i ons 

4 should be those previously agreed upon and impl emented for Phase 

5 l ;  i . e. ,  payment of the permi t fee and a guaranty that the right 

6 of way wi l l  be returned to i ts  prior condit i on . Chi no ,  on t he 

7 other hand, has sought to l ink its  consent t9 the remainder of. 

8 the proj ect to the satisfaction of unrelated and impossibl e 

9 condit ions . Indeed ,  Chino has ignored two permit applicat ions 

1 0  submit ted by Chino Hil l s '  representat ive s on August 2 2 , 2 0 0 0  and 

1 1  July 1 2 , 2 0 0 1 , and enacted the Amended Ordinances on an 

12 art i f icially exigent basis purport ing to change the requirement s 

1 3  for issuance of permits. 
·· -

1 4  2 .  The court May Impose Reasonable Terms and Conditions 

1S  for the Remainder of the Proj ect i f  Necessary 

1 6  PUC § 1 0 1 0 2  provides the Court wi th guidance as  to the 

17 nature and manner of the terms and condi t ions whi ch should be 

18 appl ied-safety anq. restoration .  The right t o  occupy " has always 

19 been understood to be subj ect to the obl igat ion to re store the 

20 surface of the st reet to i t s  original condit ion . H  ( In the 

21 Mat t er of the Applicat ion of Keppelmann ( 1 914 ) 1 6 6  Cal . 7 7 0 , 

22 7 74 . ) 

23 The customary terms and conditions of  " securi ty to l i f e and 

24 property" and restorat ion of the property "to as near as may be 

25 to its former state  or so as not to have impaired unnecessar i l y  

26 its  usefulness"  i s  repeated throughout the Cal ifornia Water  

27 Code . [ See Wat er Code § §  2 2 4 3 1 ( irr igation di s t ricts ) , 3 1 0 6 ;  

28 ( county wat er district s } 1 3 5 6 0 3  ( Cal i fornia wat er di stri c t s  
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1 4 3 1 5 3  ahd 4 3 154  ( water storage di s tricts ) , 5 5 3 7 7  ( county water 

2 works distri cts ) and 7 1 6 9 5 (munic ipal water districts ) .  

3 Addi t i onal ly ,  s imi l ar statutory grant s apply to county 

4 sani tat ion districts  ( Health & Saf . Code § 4 7 5 9 ) , municipal 

5 ut il i ty di stricts  ( PUC § 12 8 0 8 } , and publ ic  ut i l ity  dist ricts 

6 ( PUC § 164 6 4 } . 

7 " The statut ory grant s are fairly uni form in providi�g 

8 that the right be exercised in the publ ic road in such a 

9 manner as to secure persons and property agains t i nj ury and 

1 0  that the public  roads be restored as nearly a s  poss ible  to 

1 1  

12  

13 . 

1 4  

1 5  

1 6  

1 7  

1 8  

1 9  

the i r  former state . u  { St anley Mosk , Op inion No . 6 1 - 2 5 7  

( 7 / 1 0 / 6 2 ) 4 0  Attorney General ' s  Opinions 1 5 , 1 7 . )  

" J; t  would seem a reasonabl e regul ation of t he exercise 

of the publ ic di strict ' s  statutory right i s  not contrary to 

the statutory grant as long as there is no di scret i on in  

the  county to deny a permit to a qual i fied dis trict  that 

has me t the permit requirement applicable to any district , 

publ ic µt i l i ty ,  or other person having a right to excavate 

in such roads . '' ( Id .  at 1 8 ; emphas is added . )  

20 Here , Respondent seeks unlawful ly t o  impose condi t i ons 

2 1  whi ch e f fect ively preclude completion of the Pipel ine Proj ect . 

22 Anything more than reasonable t ime , place and manner 

23 restrict i ons to provide noti ce to Chino are impermissible . An 

24 ordinance whi ch makes the l egi s l at ive grant " subj ect to the 

25 di scretion o f  city of ficial s i s  clearly open to the obj ect ion 

26 that i t  imposes an unwarrant ed l imitat ion upon the. 

27 const i tut ional grant . "  ( Keppe lmann , supra , at 7 7 4 . )  

28  / / /  
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10  

1 1  

" [A] permi t may be requi red so that [Chino] may be 

advi sed of the t ime and place of the excavat ion and the 

manner in which the work i s  to be done . The permit 

requirement s mus t  be reasonabl e and must not subs t ant ia l l y  

burden the right s g iven [Chino Hi lls ] by i t s  franchi se . I f  

[Chino Hills]  compl ies with such reasonable requirement s ,  

[Chino ] i s  tinder a mandatory duty to issue t he permi t." 

( S t anley Moak ,  Opinion No . 6 1 - 2 5 7  ( 7 / 10 / 6 2 ) 4 0  At torney 

General ' s  Opinions 1 5 , 2 0 . )  

VI . RESPONDENT ' S  AMENDED ORDINANCES ARE PREEMPTED , ARBITRARY 

AND CAPRICIOUS , AND OVERLY VAGUE 

12 A ,  The Amended Ordinance s  are in conflic t wi th general st ate 

1 3  law 

1 4  W i t h  PUC § §  1 0 1 0 1 - 1 0 1 0 4 , the s tate l egi s l ature has dic tated 

1 5  the time ,  pl ace and manner restri c t ions that can be imposed upon 

1 6  Pet i t ioner . 

1 7  Further , g iven the e l aborate framework contained in t he PUC 

1 8  and Wat er Code , 5 Cal i forni a ' s l egi slature has occupied the 

1 9  l egis lat ive f i eld wi th respe�t t o  the terms and condi t ions whi ch 

20 can be app l ied to an encroachment permit . Sec tion 1 1  of  art i c l e  

2 1  

22 

23 

24 

25 

26 

27 

28 

XI if Cal i fornia ' s  Const i tution provide s  " Any county ,  c i ty . .  

�ay make and enforce wi thin i t s  l imi ts  al l such loc al , pol ice , 

sani tary , and other regul ations as are not in conf l ict  wi t h  

5 Section 5 3 0 9 1  o f  the Government Code further provides that " (b ] ui lding 
ordinances of a county or city sha l l  not apply to the location or 
construction of facili ties for the · production·, generation ,  storage or 
transmi s s ion of wat er , was tewater or e lectrical  energy by a local  agency . 
zoning ordinances of a county or ci_ty sha l l  not apply to the location or  
construction of fac i l i t i e s  for  the  production , generation ,  storage or 
transmiss ion of water , or for the production or generation of  elect rica l 
energy , nor to facilities which are subj e c t  to Section 12 8 0 8 . 5  of the Pub l a �  
Uti l i t i e s  Code ... " 
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1 general laws . 11 "A local munic ipal ordinance that i s  in conf l ict 

2 with a general l aw adopted by the Legislature is inval id if  i t  

3 at tempt s t o  impose addi t ional requi rements  i n  a f i eld that i s  

4 preempted by the general law . " (Agnew v .  City of Los Angeles 

5 ( 1 9 5 8 )  51 Cal . 2 d 1 ,  5 . ) "When there is a doubt as to whe ther an 

6 attempted regulation rel ates to munic ipal or to a s tate mat ter , 

7 or i f  i t  be the mixed concern o f  both ,  the doubt mus t be 

8 resolved in favor of th� l egi slat ive aut hority of t he stat e .  

9 (Abbott v .  City o f  Los Angeles ( 1 9 60 ) 5 3  Cal . 2 d 674 , 6 8 1 . ) 

10  I ndeed , the court in Baldwin Park County water Di s t . v .  

1 1  County o f  Los Angeles ( 1 96 2 } 2 0 8  Cal . App . 2d 8 7  enj o ined the 

1 2  County o f  Los Angeles from enforcing an ordinance purport ing to 

13  regulate water storage and transmiss ion. Rej ect ing �n argument 

14  that the ordinance in quest ion was a val id asserti on of l ocal  

15  pol ice  power,  the court held the county ordinance was in 

16 confl ict with state legislat ion because : 

1 7  "The Wat er Code shows an intent ion by the Legislature t o  

1 8  adopt a general and complete scheme and pl an for cons erving 

1 9  water , and regulating the product i on ,  cont rol , 

iO distribut ion , and use of water by such wat er di stri cts  as 

21 those involved here in. The trial court properly conc l uded 

22 that the state has occupied the l egis lat ive f ield with 

23  respect to the subj ect of water conservat ion anq regulat ion 

24 by i rrigat ion dis t rict s and by county and Cal i fornia water 

25 dis trict s ; and properly concluded [ the ordinanc e]  is not 

26 appl icable  to plainti f f s . "  

27 ( Baldwin Park County- Water Dist . v .  County of Los Angel es , 

28  supra , 2 0 8  Cal . App . 2 d at 9 7 . )  
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1 In contrast  wi th this  spec i f ic exclus ion , i t  should be 

2 noted that t here i s  no const i tutional or statutory autho ri ty 

3 authori zing Respondent to requi re a permi t f rom Pet i t ioner . 

4 The re i s  no provis ion in the Streets and Highways Code 

5 authoriz ing cit ies to require permi t s  for openings , excavat i ons 

6 or encroachments . 6 " ' Where a statute , with re ference to one 

7 subj ect cont ains a given provi sion ,  the omiss ion of·  such 

8 �revi sion from a s imi lar statute concerning a related subj ect i s  

9 s igni f i cant t o  show that a di f ferent int ent ion exi s t ed . ' "  

10  { Penasquitos , Inc . v .  Superior Court ( 1 9 9 1 ) 5 3  Cal.3 d  1 18 0 , 

1 1  1 1 8 9 , quoting Peopl e v. Valent ine ( 1 94 6 )  2 8  Cal . 2 d  1 2 1 , 1 4 2.) 

1 2  Further ,  the Amended Ordinances now purport t o  require 

1 3  every appl i cant to agree t o  "compensat e the C ity of Chino for 

14  "di rect or indi rect " environmental damage caused by the 

1 5  cons truct ion . "  · In addit i_on , the Ordinance requires cities  to 

16  ent er into an agreement wi th the Chino prior to the issuance of 

17  an encroachment permi t .  ( Section ( e ) . )  Pursuant to t his  lat ter 

1 8  clause , Respondent presented Pet i t ioner with the "Agreement for 

19 I s suance of an �ncroachment Permit to Const ruct a Water 

20 Pipel ine "  (.Exhibi t 2 9 }  which i l lustrat es the arbitrary and 

21 capricious nature o f  Respondent ' s  conduc t and of the Amended 

22 Ordinances . 

23 Not only are the provi sions o f  the Urgency Ordinance 

24 unreaponably vague so as not to put an appl icant on not i ce of  

25  the nature and ext ent of po tential  l iability , but i t  arguably 

26  
6 This lack of  express authority i s  part i cularly noteworthy when cont ras t ed 

27 with the authorization · the leg i s l ation has imparted to counties and to  the 
State Department of Highways (Streets  and Highways Code § §  1460 and 6 7 0 )  t o  

28  require an encroachment permit under s imilar circumstances , and with  the  PUC 
§ 1 0 1 0 1  s tatutory grant to Petitioner . 
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1 · creates a perpetual obl igat ion or l i abil ity on a permit 

2 appl icant . This f l aunts ordinary custom and prac t i ce and 

3 impermi s s ibly permi ts Chino to impose arbi trary and capri cious 

4 requirements on the issuance of a permit . 

5 supra . )  

6 VII . CONCLUSION 

{ See Keppelmann , 

7 Pet i t ioner respect ful ly request s  that the court order 

8 forthwith that construction of t�e Pipel ine can proceed 

9 �mmediately subj ect only to the fol lowing two terms and 

1 0  condi t ions : 

1 1  ( 1 )  Chino Hi l l s  must rest rict proj ect construct ion hours 

1 2  wi thin Chino to Monday through Friday between 7 : b O a.m . and 5 : 0 0 

13  p . m . With respe ct to  cros s s t reets that have signi f icant 

14  traffic  f lows during peak hours , chino Hil l s  wi l l  further 

15 re s t r ict construc t ion hours from 9 : 0 0 a . m .  to 3 : 0 � p . m. 

1 6  ( 2 )  Chino Hi l l s  i s  responsibl e for any and a l l  damages 

1 7  c aused to Chino ' s r ight s of ways or adj acent propert ies that i s  

1 8  direct ly caused by construct ion act ivities f or the proj ect . 

19  ( 3 )  Chino Hi lls  wil l  indemni fy Chino f rom such damage 

20 c laims caus ed by the construction act ivi t ies and wil l repair  the 

2 1  roads a s  near a s  i s  poss ible  to their f ormer s t ate . 

22 Pet i t ioner further requests  that the Court i s sue an orde r 

23 di rect ing Respondent ' s  C i ty Engineer and Director of Public  

24  Works to issue permits for  the construct ion su�j ect only to  t he 

25 conditions described above . 

26 I I I 

27 / I /  

28 _ / / / 

LA # 8 07 8 2  V3  2 Q 

PETI1'IONER ' S BRI EF IN SUl?PORT OF VERI FIED P-BTITION FOR WRIT OF MA,Np;..:,'.· ' '  



/ 

l Pet itioner further requests that the Court determine that 

2 Respondent ' s  Urgency Order i s  preempted ,  unconst i tut ional and 

3 inval id . 
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10  

1 1  

1 2  
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DATED : December 6 ,  2_ 0 0 1  MARK HENSLEY , CITY ATTORNEY 
CITY OF CHINO HILLS ; and 
BURKE , WILLIAMS & SORENSEN ,  LLP 

By : ����=4f-LL-1--,j...,,,.;::���,J.,,(!__-=:._-i 
DEBORAH C .  PROSSER 
GERALYN L .  SKAPIK 
MARK J. MULKERIN 

Attorneys for Pet i t ioner 
CITY OF CHINO HILLS 
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1 MARK D ,  HENSLEY , CIT¥ ATTORNEY 
DEBORAH C ,  PROSSER ( SBN 1 0 9 8 5 6 )  

2 GERALYN L .  SKA.PIK ( SBN 1 4 5 0 55 } 
MARK J .  MULiERIN ( SBN 1 66 3 61 ) 
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l 1 .  Pet i t ioner , Chino Hil l s , i s  a genera l la� ci ty wi thin 

2 the meaning of Section 3 4 1 02 o f  the Government Code �uly 

3 organi zect and existing u..�der the laws of the State of 

4 Cal ifornia . Chino Hills  was incorporated in December ,  19 9 1 1 and 

s i s  located entirely within the County of San a�rnardino in the 

5 State of California . 

7 2 �etitioner is informed and believes and �hereon 

8 allesres that Respondent City of Chino ( "Chino)' or "Respond.enc"' ) , 

9 is a general law city within the meaning of Section 3 41 02  o f  the 

1 0  Goyernment C�de duly orga�ized and existing under the laws of 

1 1  the State of California . Chino was incorporated in 191 0 and is 

12 l ocated entirely within the County of San Bernardino in the 

!3 State of California .  

14 3 .  Petitioner is informed and bel ieves and thereon 

15 alleges that Respondent Chino ' s  City Council  is its governi�g 

16  body authorized to conduct business 1 enter into contracts , and 

1 7  adopt legislat ion on its  behal f .  

1 8  4 .  Petitioner is  informed and bal iaves apd thereon 

1 9  alleges that Respondenta Chino ' s  City Engine�� and Director of  

2 0  Publ i c  Works are charged in their off icial capac ities with the 

2 1  responsibility cf  reviewing and granting er  denying appiicaEions 

22 for en;roachment permits . 

2 3  s .  Petitioner is ignorant of the true names of 

2 4  I raspondenta sued he�ein as Does  l through 1 0 0 ,  inclusive , and 

25 i therefore sues these :ci:sponden-r. by such fi ct i t iou.iil natn�$ . 

2 6  Petitioner , wil l �mend this Wri t to allege their true nam�g and 

2 7  · capacities  when asee�tained . Pe b i t ioner is  informed and 

2 8  bel ieves and thereon al l eges- that each of  the f ictitiously  narr.ed 
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l �eepondents i s  responsible in some manner and herein alleged , 

2 JURISDIC'l':ION }.ND VENTJE 

3 6 .  This San Bernardino Superior Court has original 

4 j urisdiction on this  p�tit ion for wri t of ·mandate pursuant to 

··s code of Civil Procedure Section 1 0 85 . Petitioner and Respondent 

6 are both cities located within the. county of San Bernardino . 

? Fursuant to Publ ic Uti l ities codes § § l0101  et seq . , the superior 

8 Court has original j urisdict ion to resolve conflicts relating to 

9 granting of rights of way between municipal ities for pu'.rf)oses  of 

10 installing ut il i ties , including water lines . 

l l  7 .  Venue for this action l ies in the San Bernardino 

1 2  superior Court , Oept s ,  before the Honorable J .  Michael Gunn , 

1 3  ·the designated  j udge to hear all disputes among .. water producers 

14 relating to the ' Chino Basin ,  pursuant �o the Article IV,  

1 5  paragraph 15 o f  the final judgment in the case entitled Chino 

i s  Basin Municipal Water Dis tri ct  vs . ci ty 0£ Chino , et . al , Sa� 

17  Bernardino superior qourt Case No . 1 54327 , now designated No . 

1 8  RCV 5 1 0 10  { the '\'.l'udgment 11 (Exh . 1 )  1 ) and further pursuant to 

19 Articl e X of the Rules and Regulations which i s  the •'implementing 

2 0  j document ( "Rules '' , Exh .  2 )  to a binding agreement known as th� 

2 1  Chino Basin Peace Agreement ( ths \'Peace Agreement" EY..b .  3 )  

2 2  entered into to further carry �ut the intent o� the Judgment and 

23 th.e Chino :Basin Optimum Ea.sin Management l?rog�am ( ''OEMP 1
' Exh . 

2 4  � 4 )  . Venue is  proper b�fore the Hon . J .  Michael Gunn on th!Ei 

2 s I following 
I 

2 ,..  1 

2 :  l 
I 

:;r n I 

grounds : 

( a )  The Judgment , Rules and the Peace Agreement ar� 

i All �ibi ts ��e attached to t1'.e Hot i c� of Lodgment of Exhibita  ifl 
of �etition f0r Writ of Ma.�date and �eque�t for Decla�atory Religf . 
RZV imn a v2 

• 
- 3 = 
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1 binding upon Petit ioner and �esponqent as signatori�s to the 

2 Peace Agreement . Both Fetitioner and Respondent are members of 

3 the class  of water produ�ers identified in the Judgment and' 

4 Peace Agreement known as the Appropriative Fool ; 

5 { b )  The Judgment , Rules and Pe�ce Agreement recognize 

6 the right of each producer to p�oduce both the quant ity and 

7 quality of water to meet its water supply needs to the greates.t 

s extent possible from the water that underlies the producer ' s  

9 area of benefit  (�xh . 3 ,  Recital s ,  p , l ) ; 

1 0  ( c ) In this petition for writ of mandate and for 

11 declaratory relief , Chino Hills  seeks to  enforce its right as a 

12 water producer against Chino to produce both the· quantity and 

13 quality of water to meet its  water supply needs , as covenanted 

14 and protected by the Judgment , Rules  and the Peace Agreemeni . 

15 PRELIMINARY STATEMEN'r 

16  8 .  This act ion seeks the i ssuance of a writ of mandate to 

17 compel Respondent to cease and des ist from unlawfully 

�8 interfering with Pet itioner ' s fundamental right to supply 

1 9  adequate drinking water to  its residents . Chino Hills  

2 0  ! possesses , by operation of  law ,  a legislative grant that allows 

2 1  i t  t o  construce water pipelines  in Chino ' s streets . Pet itioner 

2 2  i s  authori zed through statutory manda�e pursuant to Publ ic  

2 3  Utility Code § 1 0 1 0 1 1 et seq . , �1.lb� ect only to Respondent ' s  
l 

24 � abi l i ty to regulat� the t ime ,  place and man..-:i.er of the 
"\ 

2 5  encroachment . Respondent , howeve� , has unlawfully sought t o  

2 6  impose burdensome and unrelated terms and condit ions prior to 

27 I i s 6�ing the encroachment permi t£ . 

2 s  j 9 .  The p ipeline at is sue will transporE water essent ial  

-- 4 -
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l to Chlno Hills . In December 1 995 , ' the California Department of 

2 Health Services ( tl?-e "DHS " ) issued a compl iance order �uspending 

3 Chino Hills '  abil ity to add new �ater service connections to i ts  

4 water system,  in effect halting new development and construction 

5 in Chino Hills . 'Ihe DHS order was based in part upon the 

6 premise that Chino Hills ' water system h�d insufficient capacity 

7 to meet the maximum daily demands placed upon it . To address 

a the DHS ' s order , Chino Hills has leased additional  water 

9 supplies from Monte Vista Water District ( "MVWD" ) , whose  water 

1 0  supply is located in the City of Montclair . To access  this 

1 1  water sourc� ,' however , Chino Hills  must lay a pipel ine from 

12 Montclair , through Chino , to Chino tri�ls  ( " Pipel ine Proj ect " ) .  

13 · 1 0 . For the past three years , Chino has approved and 

14 acknowledged the right of Chino Hills  to construct the Pipel ine 

15 Proj ect through Chino ' s  rights of ways . In reliance upon 

1 6  Chino ' s  approval , Chino Hills has expended substantial amounts 

17 of moneys _ to satisfy con�itions imposed by Chino on the Pipeline 

1 8  Proj ect . These conditions included ,  without l imitation , 

1 9  commencement of a portion of the . Proj ect and construction of a 

2 0  s egment in advance of Chino Hills ' contemplated construction of 

2 1 , the entire proj ect , re -designing ehe pipeline to place an 

2 2  l interconi.iection for use by Chino , and re-routing the pipel ine to 

24 I l l , Notwithstanding · chino ' s request � that Chino Hill a  

2 5  I coul d and should construct the pipel in� and the concessions 

2 6  by Chino Bil l s  in thi� proce�s , Respondent has in the past 

2 i  s ever�l month� reneged on its prior agreement to allow the 

made I 

2 8  Pipeline Proj �et . Chino has �ngaged in a general pattern �nd 

RIV' #: i $3 4 5  V2 
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l practice of unlawful conduce to d�ny Pet itioner access to  

2 Chino ' s right of ways to construct the Pipeline Proj ect , 

3 including , without limitation , the following : 

P. 09/32 

4 ( a )  Chino has inj ected into the permit application 

5 process an unrelated longetanding dispute between Chino and 

· 5 Chino �ills  relating to  a subst�tial soil sul')sidence problem 

7 within t.:.ht:! southei--n port ion of t:.hc City of Chino . tloth Chino 

8 and Chino Hills own deep and shallow drinking water well .s in 

9 this area ,  and Chino has contended for many years that Chino 

lO Hills ' deep wells have caused large pockets of soil subsidence ,  

11 a contention which C�ino Hill s disputes ( the ''Subsidence 

12 Dispute " . )  The Subsidence Dispute is properly the subj ect of 

13 the exclusive dispute mechanism contained in the Peace Agreement 

14 { § IX . Conflicts , pps . 5 3 - 5 7 . )  Notwithstanding , Chino has 

1 5  demanded that Chino Hi lls  cease certain deep well product ion in 

1 6  the vicinity . of the subsidence a s  a condition t o  an agreement t.o 

17 allow completion of the P ipeline Proj ect . 

1 8  (b ) Chino has amended its local encroachment permi t 

1 9  1 ordinance by enact ing Urgency Ordinance 2 0 0 1 - 0 8  ( Exh .  5 )  and 

2 0  Ordinary Ordinance 2 0 0 1 - 0 9  (Ex.� .  6 )  in August and Septew�er ,  

2 1  2.0 0 1 ,  respectft,1lly { the "Amended Ordinances . " )  These newly 

22 I enacted ft.mended Ordinances , inter ali� , target �urticipalit ies 

23 !. seeking an encroachment permit by requiring the muni cipal ity to 

24 j .  { l ) ente�  into an "agreement" with Chino , the terms of which an<: 

2 5 1 at Chino ' s di scretion ;  and ( 2 )  sign a sweaping indemrdty/hold  

2 5  l harmles s certi ficat i on to  be  l iabl e for rerp.ediation co5t.s for 

27 all ''direct and indi rect " ''environment al damage 11
• Although t.he 

2 8  term "environmental damage " per s e  is  not: defined i n  the 
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l Ordinances , the Urgency Statement contained in the Urgency 

2 Ordinance expressly references the "DeSalter Facil ity , " as the 

.3 impetus for enact ing the An1ended Ordinances ·. The DeSalt:er 

4 Facility ·ie one of several maj or water works proj ects provided 

5 fox by the OBMP to solve the Chino Basin area wide water 

.. 5 disputes . The Amended Ordinances impermi asibly l ink the 

7 i�suanr.P. of an encroae�ment permit to the a�pl icant undertaking 

8 liability for "environmental .. damage'' caused by the pumping of 

9 wel l s  throughout the entire Chino Basin . 

1 0  12 . The Amended Ordinances further i�properly seek to  

11  subvert the Peace Agreement which already provides for a process  

. 12 for adj udication of , lnter alia ,  the Subsidence Dispute , water 

13 disputes , or disputes concerning the DeSalter Facil ity . between 

1 4  water producers , including Chino and Chino Hills . 

1 5  13 . Accordingly ,  the Amended Ordinances illegally deny 

16 Chino Hills  its basic right to obt�in water and should be 

1 7  invalidated . Chino is seeking to coerce Chino Hills , as a 

1 8  condition for granting the encroachment permit , to give up wat er 

1 9  suppl ies  guaranteed under the Judgment and Peace Agreement and 

2 0  to indemi.�i fy Chino on the Sub� idence Di spute . The act ions and 

2 1  conduct of Chino to i l l egal ly deny Chino Hills  its  ba s ic right 

22 to obtain water should and must be immediately curt ailed .  

14 . Upon i t s  incorporat ion in Dece�her 1991 1 Chino Hil l s  

assumed contrdl of the supply of drinking wate� t o  it&  

resident s . In a.ecoraance with the Judgment. , Chino Hills  me t i E �  

waesr demands through the use of imported wateb obtained trom 

2 8  the Wat.er F;:i.cil ities Authority { '\WFA11 ) ( in the amount ct 1 0 . o s 

--. i -
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1 mi l lion gallons per day ( 11MGD'' ) }  arid 11  local groundwater wells  

2 ( l O  of which are located in Chino) in  the amount of  8 . 66 MGD . 

3 15 . In December 19 95 ,  the State  of California Department 

4 of Health Services ( the "DHS " ) issued a compliance order to 

5 Chino Hills  ( "DHS Order'' Exh .  7 } for , inter alia ,  not having 

.. 6 sufficient maximum daily capacity - fo.r meeting ' its  maximum daily 

7 needs . At that t ime , Chino Hills had an average daily water 

8 demand of between 12 and 12 . 5 0 MGD and a maximum daily demand of 

9 24 . 3  MGD in August of 1995 . 

1 0  1 6 , In order to  address  future growth and satisfy the DHS 

1 1  order , Chino Hil l s  developed . and implemented the Master �lan of 

12 Water Supply dated 'July 1995  (Exh .  8 ) , the Water System Master 

. 1 3  ·Flan dated July 1996  { E:xh .  9 ) , and the Program Environmental 

1 4  Report for the City-Wide Master. Plans of  Water Supply and Water 

1 5  Distribution (E!R �97 w 0 l )  (collectively the nWater Plans" ) .  The 

1 6  Water Plans accounted for proj ected development and _ population 

17  growth and accommodated �ltimate average daily and maximum daily 

18 demands of  2 0 . 8  MGD and 4 1 . 6  MGD , respectively . Chino Hills  

19  could meet these goals through increasing its  use of  imported 

2 0  water from the WFA . 

2 1  1 7 . The Water ?lan identified several alternative new 

22 water supplier sources in orde'i· to continue meeting future and 

2 3  j ul timate water demands for Chino �il ls , one solution was to 

2 4  J increas@ thg qua..�tity of water leased from the MVWD which 

25 � required the installation of a large� capacity pipeline . 

2 6  � 1 8 . As part of the California Environmental Qual ity Act 

2 7 ( " CEQA/; ) process , Chino Hills  prepared a dz-aft. environmental 

1 8  I . impact report regarding impaccs of  these potential new water 

:!<IV #-7E H 6 v2 
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1 supply sources , publ ished i� for public comment , and held publ ic 

2 hearings . Chino received the report and made comments .  On or 

3 about May 2 6 ,  1 9 9 8 , Chino Hi lls  filed a Not ice  of Determinat ion 

4 (Exh . 1 0 }  which certified a Final Environmental Impact Report 

5 ( \\FEIR" ) and adopted findings and alternatives for additional 

6 water supplies for Chino Hills  recommended in the Water Plan . 

7 Chino never chal lenged the FEIR, which currently remains in full 

8 force and effect . 

9 19 . To meet the proj ected water needs for Chino Hill s ,  the 

1 0  FEIR adopted ,  inter alia , a priority construction- proj ect 

11 entitled 11Monte Vis ta  Interconnect Transmission Mainn { the 

12 \\Pipeline Proj ect '' ) . ' In May 1998  Chino Hills  City Council 

13 approved the Water Plan by passing Resolution 9 8R- 3 4  (Ex.h .  11 ) . 

14 In July 1 9 9 8 , Chino Rill s entered into an agreement wi th MVWD to 

15 lease an additional 10 MGD of �ater from the WFA System to meet 

16 its water needs which required the completion of th� Pipeline 

17 Proj ect (Exh . 12 ) . 

1 8  2 0 . The Pipeline Proj ect entai led construction o f  more 

19 than six mi les o:E 42 and 3 0  inch dome s t ic water pipel ine 

2 0  I undergrou�cl through three j urisdictions . 'the Pipel ine Proj ect 

2 1  i s  des igned to deliver groundwater from t,.�e Monte Vista Well 

22 Fi elds , located in the City of· Montclair , to  Chino Hill s ,  under 

23 publ i c  right of ways located thro�gh Montclair , County of San 

24 l Bernardino and Chino . The �EIR proPosed four alternative ro�tes 
�r ..,. r .. • t "' ' - - • • ., 2 5 1
1 tor Lhe Pipel ine ,  incluaing East Ena Avenue rur��ing �hrcugn 

26 chino . 

2 ;  ... .  Fol l owing the adoption of the FEIR in May , 1 998 , and 

through October, 2 0 0 1 , authori zed representatives o f  

- 9 =  
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1 Chino Hill s  communicated regularly both orally and in writ ing 

2 with key staff employees from Chino to discuss · the 

3 implementation of the Pipeline Pr9j ect . These communications 

4 include , but are not limited to , the following : 

5 { a }  Oral communications at the area-wide Utility 

6 coordination Committee meetings heid on June 1 6 , 1 9 9 9 , September 

7 3 0 , 1 9 9 9 , January 2 6 ,  2 0 0 0 , May 3 ,  2 0 0 0 , August 9 ,  2 0 00 , 

a November 5 ,  2 0 0 0 , and February 14 , 2 0 01 , all of which were 

9 attended by representatives from both Chino Hills  and Chino ; 

1 0  {b) Oral communications at meetings directly batween 

11 representat�ves of Chino Hills  and Chino convened expressly to 

1 2  di e�uss implementation of the Pipeline Proj ect held on November 

13 1 ,  1 9 9 9 ,  May 9 ,  2 0 0 0 ,  August 8 1 2 0 00 ,  January 11 , 2 0 0 1 , July 11 , 

14 2 0 0 1 , August 2 ,  2 00 1 , August 2 8 ,  2 0 0 1 , September 6 ,  2 0 0 1 1 and 

15 October 1 ,  2 0 0 1 ; 

1 6  ( c }  Written communications between representatives 

1 1  from Chino Hills  and Chino discussing the implementation of the 

1 8  Pipeline Proj ece dated October 1 9 , 1 9 9 8  ( Exh .  1 3 ) ; May 2 5 , 1 9 9 S  

1 9  ( Ex...� .  14 } ; April 2 0 ,  2 0 0 0  {Exh . 15 ) ; August  1 0 , 2 0 0 0  ( Exh .  1 6 .) ; 

2 0  August 9 ,  2 0 -0 0 ( Exh .  l 7 )  ; Augus t 2 2 , 2 0 0 0  ( E:xh .  1 8 ) ; January 10 , 

2 1  2 0 0 1  (Exh . 1 9 ) ; January ll , 2 0 0 1  (Exh . 2 0 ) ; February 2 6 , 2 0 0 1  

2 2  \ {EX.� .  2 1 ) ; July 1 2 , 2 0 01  (E.xh . 2 2 ) ; July 3 0 ,  2 0 0 1  ( Bx.� 2 3 ) ; 

2 3  i Septe:t':1.ber 1 0 1 2 0 0 1- { Ex..11. .  24 ) ; Sep�e11"1ber 11 , 2 0 0 1  ( Exh .  25 ) ; 

2 4  l october 3 ,  2 0 0 1  ( E;.h . 2 6 ) ; October 5 ,  2 0 0 1  ( E�-� - 2 7 ) ; October B ,  

2 5  Ii 2 0 0 1  ( Exh . 2 8 ) ; October 8 1 2 0 0 1  (Exh. . 2 9 } ; October 9 ;  2 0 0 1  C�xh . 

2 6  ! 3 0 } ; October 1 1 , 2 0 0 1  ( Exh . 3 1 ) i and October 1 6 , 2 0 0 1  ( Exh . 3 2 ) . 
- l ,, 

, \  
oral and writ.ten communications , Chino 2 t I 2 "' . Through these  

2 8
1
j Hil l s  and Chino sntered into an agreement to implement the 

- l O =  
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1 Pipeline Proj ect (the " Pipeline Agreement " } ,  which " included , 

2 without l imi tat ion ,  the fol lowing terms and conditions = 

3 ( a )  The Pipel ine Proj ect to  be constructed by Chino 

4 Hills  would be a domestic 42 inch water pipel ine placed 

5 underground be low East Bnd Avenue within Chino and portions of 

· ·  6 unincorporated San Bernardino County in a. North- South direction 

7 from the City of Montcl � i r to Schaefer Avenue where the pipel ine 

a continued east below Schaefer Avenue ; 

{b )  Chino agreed to accept $4 , 0 63 . 8 1 as d permit fee 

1 0  for the - Pipeline Proj ect encroachment pe:rrnit ; 

11 { c) At Chino ' s request , Petitioner agreed to an 

12 advanced Phase 1 for the Proj ect , namely , to expedite 

13 construction of one segment of the Pipeline Proj ect below the 

l� intersec c ion of Chino Avenue and East End Avenue to accommodate 

1 5  Chino ' s  t iming on a street widening proj ect for Chino Aven�e 

1 6  ( "Phase l " ) .  Chino further requested that Chino Hil ls  design 

1 7  

1 8  

2 1  

for Chino a 2 0  inch interconnection into the 42  inch pipeline at 

the intersection of  East Avenue and Schaefer Avenue ( the 

\i rnterconnect 1' )  • The purpose of the Interconnect · was for Chino 

to access water from the Pipeline in case of future emergencies . 

( d) Chino is sued an encroachment permit for Phase 1 

2 2  only to  Chino Hills ' contractors £or the advance ssgment of the 

2 3  Pipel ine ?:roj ect at the intersection of East End and Chino 
II 

2 4  � Avenues upon t erms 
II 2 5  � pla�e and ma:n..r.�er . 

2 6  II eontain�d ent irely 

and conditions that related only to time 1 

differ�nt condieions than those  which Chino 

2 7  is  currently seeking to impose on Chino Hill s for the completion 

2 8  of the Pipel ine �rej ect . 

VERIFIED PETITION FOR WRIT OF !-trus"DATE 
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1 2 3 . In acco rdance wi th the terms and condit±ons o f  the 

2 Pipeline Agreement , Chino Hills  undertook the fo llowing actions : 

3 ( a l  I n  or  about May , ? 0 0 1 ,  Ch ino Htl l s  completed 

4 Pha s e 1 of the Pipeline Proj ect , a s  des cribed above . Chino 

5 Hill s expended approximate ly  $ 5 0 0 , 0 0 0  in completing the Pha s e  1 ,  

6 incl uding payment s to its  design p�ofess�onals  RBF Consulting 

7 { "RBE'"' ) ahd S . A ,  As sociat!='s for plans 1 to  Kay Con�truction ,  T . A .  

8 Rivard Incorporated, Norstar Plumbing & Engineering , and 

9 Imperial Paving Inc . for cons truction , and to thi rd part i e s  for  

1 0  va rious fees  ( Exh . 3 3 ) ; 

1 1  ( b )  On o:r a.bout March 8 ,  2'0 0 0 , June o f  2 00 0  and again 

1 2  on August 2 2 , 2 0 0 0 ,  RBF prepared and s ent to Chino a detai led 

i3  draft  s e t s  of S ubmitta l Pl ans for Phase  2 of the Proj ect , 

1 4  name l y ,  the completion o f  the Pipeline Proj ect al ong East  End 

15 and Sch6efer Avenues  ( " Phas e  2 n ) {Exh . 1 8 } . On or about  January 

1 6  1 0 ,  2 0 0 1 , Chino provided a full s e t  of comment s  to the  3 rd se t  

1 1  of  RBF Submi ttal .l?lans , which concurred with an ins truction tha t 

1 8  the Chino Hills  contractor must  obtain  the  nece :;; s ary permi t s  

1 9  from Chino for con5tructi on ( Exh , 1 8 ) ; 

{ c )  RB F on behalf  of  Chino H i l l s  obtained 

2 1  encroachment  permits from both the City o f  Montcla ir  and the  

22  Coun ty of  San Bernardino f o r  the porti ons of t h e  Pipel ine t h a � 

23 1 a.re t o  :i:::un th:t'ough their  respect i-ve j µri!5dictions . Mont c l a i :;  

2 1  lj and th@ County o f  San Berna rdino � s sued the p-=rmit s  on limi t ed 

2 5 I· co n.di tions s u ch  a 5  time of constructi on , compliance wi th 

2 6  s t andard construction spec i fications , rest orati on o f  r i g h t � ;  

2 7  ways , and a l imit ed  ·i nderr�ity  provi s i on in. case  cf  damage s � 

2 8  the  right of ways occurring during construc ti on ; 

i',!V # 7 5 J  Hi V2 - 1 2 -
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l ( d ) RBF on behalf of Chino Hills  also obtained 
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2 encroachment permit$ or approval s for the Pipeline Proj ect from 

3 ( a )  Cal Trans ; (b) Inland Empi�e µtilities Agency ; ( 3 ) Union 

4 Pacific  Railroad Company ; (4 ) Southern Cal ifornia Gas Company ; 

s ( 5 )  GTE ; ( 6 )  Century Communications ; and ( 7 } Southern • Cali fornia 

6 .Edison . 

7 ( e )  On or  , about May 23 , 2 0 0 1 ,  Chino Hil ls  executed a 

8 binding contract for construction of Phase 2 of the P ipeline 

9 J?roj ect with contractor Trautwein Construction ( "'l'l:-autwein1' )  in 

1 o the amount of $3 , 727 , 2 8 7 . 0 0  ( the "Trautwein Contract" ) (Exh .  

1 1  3 4 ) ; 

12  ( f )  On or about August 22 , 2 0 0 0 , REF on behalf  o f  

· 13 Chino Hill s submitted a pre -application for an encroachment 

1 4  permi t for Phase 2 of the Proj ect under the then existing Chino 

1 5  encroachment permit Ordinance 8 8 - 1 0  (Exh . 3 6 ) ; 

1 6  {g )  On or about July 12 , 2 0 01 , Trautwein on behal f o f  

1 7  Chino Hills submitted an encroachment permit application to 

18  Chino for Phase 2 of the Pipeline Proj ect ( Exh .  22 ) under the 

19 I then existing Chino encroachment Ordinance 8 8 - 1 0 ( •\Phase 2 " ) 

2 0  

2 1  I 
( Exh .  2 2 )  • 

24 . Throughout the peri od that Chino Hil ls  and its 

22 angineers and contractors took . these act ions in rel iance upon 

2 �  1
1 

the Pipel ine Agreem�nt , Chino never disclosed that it intend�d 
i 

2 4  j to  renege on the Pipel ine A3reement �nd refuse to issue the 
11 

2 5  I i encroachment perrnit  for Phase 2 of the Pipel in� Proj sct . 

2 6 111 Indeed , by al l of Chino ' s  statement� and ackions 1 Chino 

2 7  . represented that. it would perfo:1;1TI U.."l_ der the Pipel ine Agreement. 
P, 

-

2 8  I and that i t  would issue a permit for Phase 2 of  the �ipelin� 

VERIFIED PETITION FOR WRIT QF MPa.NDATE 
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l Proj ect under s imi lar conditions as to t ime ,  p lace ·and roanner , 

2 as had been contained ip the permit issued for the construction 

3 of Phase 1 .  

4 2 5 , On or about August 2 1 , 2 0 01 ,  Respondent ' s  City Council 

5 enacted Urgency Ordinance 2 0 0 1 - 0 8  ( the "Urgency Ordinance" ) ,  

.. 5 amending Chapter 12 . 0 2 , Tit le 12 of the Chino Municipal code 

7 relating to the conditions for issuance of an encroachment 

a permi t (Exh . 5 ) . Thereafter , on or about September 1 8 , 2 0 0 1 , 

9 Respondent ' s  City Counci l enact ed Ordinance No , 2 0 0 1 - 09 amending 

10 Chapter 12 , 0 2 of the Chino Municipal Code wh� ch adopted th� 

l l  Urgency Ordinance (Exh , 6 ) . Both newly enacted Ordinances 

12 require municipal ities to enter into an agreement with Chino 

13 before the permit can issue ( Section 2 . 0 2 . 0 3 0 (e ) ) and further 

14 require the execution of a broad , open ended indemnity 

15  certifications to  undertake l i ability for all " environmental 

1 6  damages"  directly or indirectly caused by the municipal ity 

1 7  ( Section 12 . 0 2 0 . 0 S O ( c ) ) ,  

1 8  2 6 . The Urgency Ordinance amends ehe prior Chino 

19  encroachment permit Ordinance 8 8 - 1 0  {Exh .  3 6 )  by adding an 

2 0  urgency provision rel ating to the operat ion of the DeSalter 

2 1  Faci l i ty ,  which Chino contends has , together with other  wel l 

2 2  pumping £yam the Chino Basin , contbibuted to  new eub�idence 

:2 3  j problems in thc,; City of  Chino ( Ex.h.., . 2 5 ) . As applied to _Chino 

24 lj Hi l l S! , th@ Ordinance ' �  reference to the DeSalter Fac il ity  l i nks 

2 5  I inext�icably the i�suance of an <mcroach.�ent permit to the 

2 6  undert aking of l i abil i ty f or any pumping in the chino Basin 

27  which Chino cont end� contr ibut es  to  the Sub� idence probiern . 

2 6  ( Ex.'"!. .  :2 5 i . 
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1 27 . The Subsidence Dispute  i s ,  howeve r ,  withi n th e 

2 exclus ive j uri �di ction of the Hon . J .  Mi cha el Gunn , a s  provided 

3 by in the Judgment , P eace Agreement , the Ru le s , and the OBMP . By 

4 linking the iss uance of the encroachment pe.rmit to indemnity for 

5 the Subsidence Dispute , Chino is  see king to circumve nt and to 

6 unilat eral ly amend th e Judgment , - Peace Agreement , the . Rul es  and 

7 the OBMF which ves t j urisdiction of wa t e r  production  and supply 

B and of the Subs idence Disput e in the Wa t e rmaster  and the Hon . J .  

9 Michael Gunn exclusivel y .  

l O  2 8 . The pre-exi st ing encr oachment Ordinance 8 8- 1 0  required 

1 1  on ly . that the permitt ee  indemni fy Chino for the cost of  

1 2  re storat ion  o f  damage s to the  public right of  way ;  wher eas the 

1 3. Amended O rdinances  now require  that the permi ttee further 

1 4  indemnify Chino for " the remediation costs of a l l  environmental  

1 5  dama ge caus ed  dire ctly  or  indirectly by construction , u  T h i s  

1 6  indemnity  f ar  exceeds any  damage that could Leas onabl y  re sul t 

1 7  from the i s s uance of  an encroachment pe rmi t for Pha s e  2 o f  t h e  

1 8  P ipeline Proj ect and continues without l imitation . Ordinance  

1 9  8 8 - 1 0  a lso  set  a ten  ( 1 0 )  d ay  l imi t by  which  an  en croachment 

2 0  permi t had to  be grant ed . 

2 1  

2 2  

2 3  

2 �  I 
2 :;J  I 
2 6 1 

2 9 . fol lowing the enactment of  th e Amended Ordinance s ,  

Chino has  s ought unilate�ally to -modi fy the Pipel ine  Agreemen t  

by  adding ext raordinari ly onerous condi tions td th e  i s s uance  o f  

the pe.tmit and linking e:<tr in.s i. c  i s sues  a n d  disput e �  to i t s  

suCh conditions are  riot  l imited  

( a )  �ernand that Chtno Hi ll s pa y $ 2 0 , 0 0 0 t o  Chino 

27 all egedl y as rei.....-murs ernent for prope rty damage cau s e d  by  grou nd 

28 s ettl ement on Chino Avenu� , wh i ch Chino � l leged had oc curr ed  a s  

ll.!V B 7S 3 4 6  -,,.z = 1 5 -
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1 a resul t of the Phase l proj ect , but which Chino Hi l l s  

2 vigorously disputed (Bxh . 3 5 )  1 

3 ( b l  I��osit ion of new ternis and conditions on the 

4 P ipeline �greement a s  follows ( Exh .  2 5 ) ; 

5 ( i )  Chino Hill s t o  provide chino a port ion ot' 

6 the water transmission capacity i·n the l?�oj ect without. 

7 compe:;isat ion ; 

8 ( ii)  Chino Hills and MVWD to ent�r into an 

9 agreement whereby assurances are made to Chino that none of i ts  

1 0  current . well production will  be  affected by MVWD ' s production of  

1 1  water from the North end of the Chino Basin ; 

12 ( iii ) Chir.o Hills to cease all "deep" well 

13 production in the South end of the Basin to alleviate Chino ' s 

1 4  subs idence �oncerns ; and , 

1 5  ( iv) Chino Hil l s  to agree to be perpetually 

1 6  responsible for any damage caused to Chino ' s  rights -of -way due 

1 7  to the Pipel ine Proj ect . 

1 8  (v ) Demand that Chino Hi l ls  execute a form 

19 encroachment appli cation t�at contained burdensome �nd 

2 0  oppressive hold harmless provisions that r if executed , would 

21 I bind Chino Hills  in perpetuity for al l environmental damages for 

22 the Subsidence Dispute . 

2 3  3 0 . Chino Hi-l l s  ha s performed al l condi t i ons I covenant s 

24 and terrri� required o f  it t o  be performad pursuant to the 

i 
2 7  I 
n /  

excused . 

3 1 . Chino Hills  h�s refused to accept Chino ; s  unilat€�al 

modi f i cation to the Pipel ine Agreement and ha$ demanded 

.:u:v #75J 4 S  v2 - 1 6 -
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1 performance  by Chino  of the original Pipeline Agreement . I n  

2 addition ,  Chino H i l l s  ha s r efused to accept any  conditions fox  a 

3 Phas e 2 encroachment permit that were not conta ined in the  Phas e 

4 l encroa.chmant pe:cmi t ,  and are not rea sonable  t ime ,  place  and 

5 manner  conditions . Reasonable  conditions for the issuance of 

6 the Phase 2 encroachment the permit are : . 
7 ( a )  Ch ino Hil l s  will r e strict  hour s  o f  construction 

B to Monday through Fr iday 7 : 0 0 a . rn .  to 5 : 0 0 p . m . ; and for s treets  

9 with signi ficant t raffic flow during peak  hours , further 

10 re s tri ction from 9 : 0 0 a . m .  to 3 : 3 0 p . m . ; 

l l  ( b )  Chino Hills  wi ll  accept re sponsibi l i ty for all 

12 damages caused to the ri ght-of-way or adj acent properties within 

13 Chino which is directly  caus ed by the construction activities  

14  for  the pro j ect ; and 

1 5  ( c )  Chino Hills  wi ll �ndemnify Chino for damages 

1 6  di rectly caused by the construction a·ctivit i e s  an¢. will  repair 

17 the road as is customary for such proj ects . 

1 8  3 2 . Chino has re fused t o  abide by the !?ipeline Agreement , 

1 9  and cont i nues  t o  refu s e  t o  is sue the p e rmit in accordance  w i t h  

2 0  reas onable  condition s set  fo rth above , despite a t tempts  by Ch i n o  

2 1  l Hil l s  since August  2 0 0 1  to achieve a res olution with Chino f o r  
l 

2 2  rea s onable conditions for the is suance of the permit . 

2 3  3 3 . Chino has l ikewise refused to  proces s  �ither  the 

2 4  j applica tion for pe rmi t filed b y  KB ? o �  the app l icat ion f o r  

J • ' _,,. I "'l - ;: 2 5  p�rrtti t. !'. l.�eci  .c- �, Traui::wein for Phase 2 o f  thfg � .t"oj ect � A l tho u g :-. 

2 6  both applications we r e  filed  while  Ordinance 8 8 - 1 0  wa s i n  e f  f-?- --:- '"'.  

2 7  i ( whi ch  requ i red a c tion within ten ( 1 0 )  dayi o n  a n  app licat i :� 

2. 8 1'' ·oe-fore  .. 1-. "'  ..., F..,=c.,_ 1 _ ,. ..,,  cl - ,;. - ,._ .:;  "' 1"1 °  1"\ ,,, w i  y en  __ ::,, c-1- �,.. _ll._-m_, , "'-ndg;d, 
.I - .- L. u �  s:; _ J. ,e;.  L. .l. V s;;;  Q. ,. t;;  '-.1 .b  I. , , ,._  • • "'"  - - - � - '-" c:; • •  -

- 1 7 -
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l Ordi nances ,  Chino al leges that said applications are inval id 

2 because  they were not filed directly by ·chino Hills , as 

3 al legedly req�ired by the newly �nacted Ordinances ( see  

4 Trautwein Declaration ,  paragraph l l } . 

5 3 4 . Because o f  the delay in obtaining the Phase 2 permit , 

. G Chino Hills  has been compelled to· cancel . ·the Trautwein contract . 

- 7  Trautwein alleges that , prior to notice of cancellation, i t  had 

8 already committed substantial expenditures in the form of 

9 material and equipment orders relat ing thereon , allegedly 

i o  total ing $ 1 . 9  mil l ion . 

l l  FIR$T CAUSE OF ACTION 

1 2  DECtrARA'l'O:R.Y R:SI.i:tEF 

. 1 3 (AS TO ALL RESPONDENTS ) 

1 4  3 5 . Pet itioner repeats and raalleges each and every 

15 al legation contained in paragraphs l through 3 4  as though fully 

1 6  set forth herein . 

1 7  3 6 .  Pursuant t o  Sect ion l O lO l  of  the Public Utilities Code 

1 8  ( 11 PUC11 ) 1 a legislative grant is bestowed upon Chino Hills  to  

1 9  construct , operate and maintain water pipes , al l with the 

1 0  I necessary appurtenances , on or under any road or avenue whi ch I 
2 1  the route  of such works intersects ,  crossss , or runs along in 

22 such a manner as to afford security for 'l ife a.�d property . 

2 3  3 7 . By operation of law ,  ae�eptance of the legislative 

2 4  I grant establishes a consti tution�lly protected contract right , 

2 5  Further ,  by virtue cf  the Pip�line Agreement and the conduct of  

26  Chino , Respondent has conceded Petition®r ' � . 6ight to install  th� 

2 7 J Pipel ine Proj ect under East  End Avenue in Chino , 

2 8  JI 3 8 . Pursuant t o  PUC § 1 0 1 0 1 , chino Hi l l s  and Chino had an 
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l agreement for ehe Pipel ine Proj ect on which Chino Hi l l s relied 

2 and constructed Phase l .  With respect to Phase 2 ,  Chino has 

3 revoked the original terms and conditions of the Pipel ine 

4 Agreement and has · imposed onerous conditions exc eeding customary 

S time , place and ma.oner conditions . Chino has refused , and 

5 cont inues to refuse ta establish reasonable  conditions . 

7 J 9 . Mor8 than three months have elapsed since Respondent .  

8 has refused to abide by the Phase l agreement which established . 

9 · reasonable terms and conditions for construction of the Pipeline 

l O l?roj ect . 

1 1  4 0 . Chino Hills  has detrimentally relied upon the Pipeline 

12 Agreeme�t , has expended over $ 5 0 0 , 0 0 0  on the construction of 
. . 

13 Phase l of the Pipeline Project and has irrevocably commi tted to 

14 the expenditures of further large sums of money for Phase  2 ,  by 

15 entering into the Trautwein contract in e�cess of $3 . 7  mi l l ion 

1 6  for the construction of Phase 2 of the Pipel ine Proj ect . 

1 7  4 1 . The Pipeline Proj ect is  the only reasonable , 

1 8  practicable  and feas ible method for Chino Hills  to obtain its  

19  daily allot t ed water supply from MVWD , and indeed , Chino agreed 

20 I t:o the specific  route of the P.ipel ine Proj ect along East End 

21  I .l\venue . 

2 2  ! · 4 2 . The Pipeline Proj ect
.
design and construct.ion plans are 

2 3  irt complete accord ··with the best  k:.""lown engineering practices and 

2 4  comply with al l r�l es and safeey regulat ions of Cal Trai.�s and 

2 5  Inla�d Empire utility Agency . The proposed const ructi on affords 

2 6  lJ securi ty fo� lif� and property and wiJ.l  interfere as l it t le  as 

27 � pcasible with traffic  eondi tions and other existing s t reet us e s . 

2 s  1! ( Se!"' 'T'ra1 1 �w""in Declaration 1 paragraph s· . )  
- ii - � -- ... • V  

- 1 9-
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4 3 . An actual controversy has arisen and now exists 

P . 23/32 

2 between Petittoner and Respondent conce�ing their  respe�t ive 

3 rights and d�ties under PUC § 1 0 1 0 1 .  in that Petitioner contends 

4 that the burdensome conditions imposed by Respondent in the 

5 Pipeline Agreement and through its  newly enacted encroachment 

6 permit process unreasonably and uniawfully interfere with 

7 Petitioner'  B legii:;1  �tive grant established under PUC §.10 1 0 1 . 

8 4 4 . Chino Hills  desires a j udicial determination of its 

9 rights and duties p�rsuant to PUC § 1 0101  and a declaration 

1 0  ( l )  to enforce the Pipeline Agreement under the terms and 

11  conditions �et forth in Paragraph 3 1  above ; ( 2 ) stating that 

12 Respondent ' s  encroachment permit process is unreasonably and 

l3 unlawfully interfering with Chino Hills ' exerci se of its 

14 legislative grant , and ( 3 ) �hat Chino Hill s  may enter Chino ' s 

15 right of ways pursuant to PUC § 1 0 1 0 1  to construct Phase  2 of the 

l o  Pipeline Proj ect . 

1, 

1 8  

1 .9  

2 0  

2 1  

4 5 . A j udicial declaration is  necessary and appropriate at 

this time under the circumstances in order chat Chino Hills may 

ascertain its rights and duties �ith respect to  its legisl ative 

grant as to the Pipeline Froj ect and the Co�rt may establ ish the 

t erms and condi �ions to govern the construct ion of Phase 2 of 

22 the Pipeline Proj ect . 

2 3  11 
2 4 1 

I 
? .:: I 

:: I 4 6 , Petitioner r�peats and reallege� each and every 

2 7  al legation contained in Paragraphs 1 through 4 5  as though ful ly 

28 I set forth herein . 

lUV /i.75 � 4 6 112 - 2  0 -
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l 4 7 . Petit ioner brings this cause for ordinary mandamus 

2 pursuant to California Code · o f Civil �rocedure · § 1 0 8 5  to compel 

3 the performance by Chino of its d�ty under PUC § 1 0 1 0 1  and to 

4 compel Chino to allow Chino Hills  the use and enj oyment of its 

5 legislat�ve grant under PUC §10101 . 

6 4 8 . By refusing to allow Chino Hil l s  to enter Chino ' s 

7 right of ways to construct Phase 2 of Pipeline Proj ect , a right 

8 granted upon Chino Hi lls  through FUC § 1 0 1 01 , Chino has abused 

9 its discretion in numerous respects , including , but not l imited 

1 0  to (a )  fail ing t o  proceed in a manner required by law ;  (b ) 

ll enacting an ordinance which i s  arbitrary and capri9ious , and not 

12 supported by fair or substant i al reasons ; { c )  repudiating the 

1 3  original Pipeline Agreement ; . and (d )  refusing to issue the 

14 encroa�hment permit pursuant to Ordinance a a - 1 0 which was in 

is effect · o� August 22 , 2 0 0 0  and July 12 , 2 0 0 1  when Chino Hil l s '  

1 6  representatives RBF and Trautwein appl ied for the p�rmits . 

1 7  4 9 .  As a result o f  Chino ' s  refusal t o  abide by PUC § 10 1 0 1  

1 8  and fai lure t o  i ssue the Phase 2 encroachment permit , Chino 

1 9  Hi l l s  bas been and is  damaged in that 1 t  has been ; and will  

20  
I 

continue to  be  unable to  construct , operate and maintain 

21 necessary and essential water pipelines that ia  the subj ect of 

2 2  thi s petition . 

2 3  5 0 . Chino Hill s has a beneficial intere s t  in the is suance 

24  I of a writ  of mandamus . As the municipality being deni�d aceess  
I , 

25 I to Chino ' s  right of way , Chino Hills ; right s and interests have 
l 

2 6  I been and will  be severely adversely affected ,  artd the grant 
ij 

2 7  � afforded to  i t:  under PUC § 1 0 1 0 1 wi l l  be invaliclate:d . 

:2 a j / . / . /  

I 
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1 5 1 , Chino Hills  has no plain �  speedy and adequate remedy 

2 in the ordinary course of law for the relief prayed for . herein , 

3 because of Chino Hills ' need for �dditional water sources to 

4 meet i ts immediate needs . 

5 52 . Accordingly , Chino Hill s  respect ful ly requests  that 

6 the court issue a writ  o f  mandamus requi�ing Chino to  permit 

7 Petitioner ' s access to Respondent ' s  right of way so that the 

B Pipel ine Proj ect can be completed , and for tha i s suance of an 

.9 encroachment permit under the reasonable time , place ·and ma�er 

1 0  condit ions as alleged above in pa·ragraph 3 1 . 

1 1  THIRD CAUSE OF AC'?l:ON 

1 2  lNVALXDA�!ON OF ORDINANCES 2001 - 0 8  AND 2 0 01 - 0 9  DUE TO PREEMPTION 

l 3  UNDER PUBLIC tiTILI�IES CODE § 1 0 10 1 ,  ET SEQ . 

14 (AS TO ALL RESPONDENTS ) 

1 5  5 3 . Petitioner repeats and realleges each and every 

1 6  al l egation set  forth in paragraphs l through 34 as though ful ly 

17 set forth herein . 

1 6  54 . The legis lative intent behind PUC § 1 0 1 0 1 , � seq . i s  

1 9  1 t o  ensuria , through legislative grants , that every municipal 

2 0  corpoTat ion has the right to construct , operate and maint�in , 

2 1  inter alia , water lines and conduits with all the necessary 

2 2  I appurtenances , across , along , ' in ,  under ,. over , or upon any road , 

"' 3  -I street  or alley fer which thE!! route of such work intersect s .  

:4 ,j 
55 . The language contained in the Amended Ordinances 

j 
2 :  

I
I conf�icts wit� �uC � � l O l O l  in that it impoge� addit ional 

2 o  requ.1rcmen�s in a rield that is preempted by g�neral state �aw . 

2 7 1 
2 a  jj are 

56 , The conditions contained within th@ Amended Ordinanc�s 

preempted by PUC § 1 0 1 0 1 in that th�y include not only the 

VERIFIED PETITION FOx W:&!T OP �.Ai\rtlATE 
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l costs of  restorat ion ta the public right - of �ways , but al so  

2 substantially increased costs for l i ability to other property 

3 and other parties whose property �ay be damaged and for the 

4 remediation costs of al l environmental damages  caused directly 

5 or indirectly by the construction ,  without l imitation and in 

6 perpetuity . 

7 ;7 _ With this languaqe , the Amended Ordinances attempt to 

8 place burdensome restrictions upon any party e�ercising i t s  

9 rights under PUC § 1 0 101 1 � seg . thus prohibiting and 

1 0  restricting the legislative grant afforded to them . 

1 1  58 , With ' the enactment ,of Amended Ordinances , Chino has 

12 enacted legi s lation ,  the actual language of which confl icts with 

. 1 3 previously enacted state l aw .  

14 5 9 . The power delegated to a local body pursuant to  

1 5  Sect ion 11 of Article XI o f  the State Constitution prevents a 

1 6  l ocal body from enacting legislation within a f ield that is  

17 regul ated by the state . Thus , the Constitution prohibits 

18  Respondent from imposing addit ional , more re s trict ive 

19 requirement s upon Petitioner when implement ing the l eg i slat ive 

2 0  grant to c·onstruct pipelines wi thin Respondent. ' s streets under 

2 1  PUC § 1 0 2. 0 l . 

2 :2  I 

2 3 1 

21  I, 

2 5  

2 6  

2 '7  

5 0 . Petiticnar repeats and real leges each and every 

al legat ion set  forth in paragraphs 1 _through 3 4  as though 

2 8  r s et forth herein . 
l. 

R1V' #7;i 3 i  6 112 - _2 3 -
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1 6 1 . Prior to August 2 0 0 1 , Chi�o • s encroachment permit 

2 ,Process was typical of that of other municipalities  and its  

3 Ordinance 8 8 - 1 0 was cons istent wi�h PUC § 1 0 1 0 1 . 

P . 27/32 

4 62 , The newly enacted Amended Ordinances are arbitrary and 

5 capric ious in that : 

{a )  They require that any party seeking or request ing 

1 to go into Chino ' s right -of -way warrant that they indemni fy 

.6 Chino against all damages , not only to public  right -of -ways , but 

9 to o ther properties  and to third parties whose property may be 

1.0 indirectly damaged , as well as pay for all the remediation costs  

11 far all  environmental damages caused directly or indirectly by 

l2 the construct ion without limitation and in perpetuity , including 

13 damages  related to operation of the DeSalter Facility within the 

1 4  Chino Basin ; 

1 5  (b )  They were adopted on fabricated emergency basis 

lo without the normal legis lative measures accorded ne� ordinances .  

l7 Petitioner h�d submitted two previous permit applications for 

1 8  Phase 2 under Ordinance 8 8 - 1 0 (E:rlls . 17 and 1 8 } , which 

1 9  Respondent has failed to process . After Petitioner completed 

2 0  ?hase 1 of the Pipeline Proj ect early at Respondent ' s  request , 

2 1  Respondent vacated Ordinance 8 $ - 1 0  and adopted the Amended 

2 2  Ordinances as a ploy to bar Chino Hill s from completing Phase '2 ; . 

2 3 j ( c )  The ·)1 .. mended Ordinanpes are not supported by a 

24 [ fair or sl.,1.bstantial reason , are not based upon consideration o f  

2 5  jjl relevant factors , and result from and a c lear erro� in  i ts  

2 6 . j udgment ; and 

2 7  ( d ) The ���ended Ordinances expressly require that 

2 8  appl icanes which are municipal ities  enter into an agreement . 

- 2 4 -
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l Respondent presented �etiti oner with an agreement containing 

2 conditions that would 'invalidate the Judgment , -Peace Agreement· 1 

3 Rules �nd Regulations ; and the OBMP , and included such onerous 

4 condit ions as to render impossible the c�mplet ion of the 

5 Pipeline Proj ect { Exh. 2 8 } , 

63 . Negot iations between Chino Hill s and Chino for the 

7 r.onstruct ion of the Pipeline Proj ect have been ongoing s ince 

S 1 9 9 8 . For Chino to initiate , implement and adopt the Amended 

9 "ordinances requiring burdensome and oppressive conditions which 

10 confl ict  with the intent of PUC § 1 0 1 0 1 , i s  not supported by 

l l  _fair or substantial reasons , and constitutes an unauthorized 

1 2  course of action . The Amended Ordinances are arbitrary and 

1 3  

14 

15 

1 7  

1 8  

capricious . 

FIFTH CAUSE OP ACT'.t:ON 

!NVALIPATION OF URGENCY OROINANC� 2 0 0 1 - 0 8  

AND REG� OR:OINA-i.fCE 2 0 0 1 - 0 9  BASEll UPON VAGUENESS AND AMi:!IGUITY 

( AS TO ALL RESPONDENTS ) 

Ei4 . .Petitioner incorporates  by reference each and every 

19 allegation contained in paragraphs l through 34  a s  though fully 

20 set forth herein . 

2 1  65 . The Amended Ordinances contain vague and ambiguous 

'.2 4  language so as the appl icant i•s not apprised and informed as to 

23 prec i se ly  

-, .11 jl 6 6 . 
= G l 

., ,.. ii -a�- " - �  1:-' .,_ \.. 

what terms to  which the �ppl ieant i s  being bound . 

The applicant is to sign a statement which reads in 

� Finally , ! understand and agree to compensat� the 

2 �  City of Chino for the east of restoration and any and all 

27 I damages  to the p1.1blie right of way , othez- City prop1=rty and al l · 

2 8  II other parties  whose  life or property was damaged ,  and the 

- 2 5 -
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1 remediation costs  of all environmental damages caused ,  direct ly 

2 or indirect ly , by my construct ion as required by Chapter 12 . 0 2 

3 of the Chino Municipal Code . ,r (Exhs . 5 and 5 . ) 

4 5 7  . . This language contained in the encroijchment permit 

5 statement i s  overly vague and ambiguous , does not afford the 

6 applicant an understanding as to precisely the · · terms to  which 

7 the applicant will be bound, is uncertain as to what constitutes 

8 " all environmental damages '' and as to the meani�g of the terms 

9 �directly or indirectly" . 

10 68 . Eecause the language contained in the �.mended 

ll Ordinances is vague and ambigUous , and places a burden upon the 

12 appl.icant which does not inform the applicant of exactly what 

1 3  the applicant will be  bound to ,  the O�dinance mu�t be declared 

14 invalid , 

1 5  69 . The Amended Ordinances require applicants which are 

1 6  municipalities to enter into an unspeci fied and undefined 

17 agreement with the City of Chino . This requirements further 

1 8  renders the Amended Ordinances vague and ambiguous . 

19 Th�refore , Petitioner , Chino Hill s ,  prays as· follows : 

2 0  AS TO THE F�RS'r CAUSE OF ACTION 

2 1  l For a j udicial declaration that ; (a )  the Pipeline 

22 Agreement which applied to Phasa l of the Pipeline Proj ect 

2 3  j ;;i.pplies eq-.1ally to- _?.hase .2 of the .,'.Pipeline Proj ect. : (b }  

,s A ii I'"' '  d - • 1 t a 
• • <- • t • 

.,: "&  11 
... .n ..... io · s new=¥ anac ect encroac.nmen1oo pe�;1. process l. S  

tha t 

'2 5  1 i.mreasonably and unlawfully interfering with Chino Hi l ls ' 
I 

� 6 ] sxercise  of i t s  l egisl ative grank ; and ( c }  that Chino Hills  may 
! , . 

2 1  � entsr Chino ' s  right of way pursuant to PUC § l 0 l 0 l  to construct 

2 8  J I its  water pipel ins system . 

- 2 5 -
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1 2 • That the tollowing reasonabl e t ime , place and manner 

2 restrictions shall govern the con$truction of  Fhase 2 of the 

3 Pipelin� Froj ect : 

4 { a) Chino Hills will restrict hours of construction 

5 to Monday through Friday 7 : 0 0 a . m .  to 5 : 0 0 p . m . ; and · for streets 

6 with  significant traffic flow dw:ing peak hours , further 

7 restriction 9 : 0 n a . m .  to 3 : 3 0  p . m . ; 

s (b )  Chino Hills  will accept responsibility for all 

9 damages caused to the right-of-way or adj acent properties  within 

1 0 Chino which is proximately · caused by the construction activities  

11 for the proj ect i artd 

12 (c } China Hills  will indemnify · chino for damages 

1 3  directly caused by the construction activities and will  repair 

14 the road as is customary for such proj ects ; 

15 AS TO TSE SECOND CAUSE 0-U ACT:tON 

1 6  . l . That the Court issue a preemptory writ  in the rirst 

17  instance commanding respondent , Chino , to permi t Chine Hi ll s to 

1 8  enter its  right of ways to allow completion of the Pipel ine 

19 Proj ect  pursuant to PUC § 1 0 1 0 1 and for the issuance of an 

2 0  encroachmsnt permit pursuan� to the same conditions set forth 

21 under Ord:i.nance a a - 1 0 ,  under which Phase  l of the Pipelines 

2 2  Proj sct 

2 3  / , / . / 

2-4 / . / . /  
2 5  

I . 
i I I .  I • 

2 6  / . / . /  

2 7  / . / . /  

2 8  / . / . /  

was completed ; OZ' 

,, 

= 2 7 -
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1 2 .  That the Court , alternatively ,  issue an alternat ive 

2 writ  to show cause why Chino should not allow Chino Rills to 

3 enter its right of ways to allow completion of the Pipeline 

4 Proj ect pursuant to PUC § 10101 and for issue of �n encroachment 

5 permit pursuant to the same conditions set forth under Ordinance 

6 a e - 1 0 ,  under which Phase l oi the · Pipel ines Proj ect was 

7 compl eted . 

8 AS TO THE THIRD CAUSE 01' ACTION 

9 l .  Invalidate Urgency Ordinance 2 0 01 - 0 8 aud Regul ar 

10 Ordinance 2 0 01 - 0 9  due . to preemption under FUC §1010 1 ,  e t  seq . 

11 AS TO THE FOURTH CAUSE OF ACTION 

12 1 . Declare that Urgency Ordinance 2 0 0 1 - 0 8  and Regular 

. 13  Ordinanee 2 0 01 - 0 9  are arbitrary and capricious and thus invalid . 

14 AS TO 'l'liE FIFTH CAUSE OF AC'rION 

15 1 .  Declare that Urgency Ordinance 2 9 0 1 - 0 8  and Regular 

lG Ordinance 2 0 01 - 0 9  are vague and ambiguous and thus inval id . 

1 7 AS TO ALL CAUSES OF ACTION 

1 8  1 .  For the cost of this proceeding and for such other and 

l.9 further relief as the court deems just and proper . 

2 0  :2 .  For all attorney ' s  fee ' s associated with the f i l ing of  

2 1  this petition and obtaining relief thereon . 

22 DATED : December 6 ,  2 0 0 1  

2 3  

" BURKE ,  WILLI�.MS & SORENSEN , LLP 

. c!,U/he, 
DEBOR.�.H C .  PROSSER 
GERALY:'\l' L ,  SK..�P.!K 
Attornevs for 
CITY OF� CHINO HILLS 

VERIFIED PET!TlON FOR WR!T OF MAfIDATE 
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2 

:3 

\. . . . 

Vll'...RJ:FICA'l':!ON 

I ,  Mike Kapanpour , decla�e that I am employed as the 

capital proj ects Manager of the c�ty of chino Hills and ,  as 

such , have authority to execute this verification .  

P . 32/32 

4 

s 

·6 

7 

I have read the VERIFIED PETITION FOR WRIT OF MANDATE 

PURSUANT TO" c . c . F .  § 1 0 8 5 ; AND REQUEST FOR DEci.A:RATORY RELIEF 

pr.msuANT TO PUBLIC UTILITIES CODE § 101010 , et  seq. , and know 

a its contentJ;1 which are true to my own knowledge , except for 

and, as to those �d belief 

tr 
I 

10 

1 1 

12 

13  

14  

15  

16  

17  

18  

matters , I believe them ta be  true . 

2 0  

I declare under .. penalty of perj ury under the laws o f  the 

State  of Cal ifornia that the foregoing is  true aBd correct , and 

that this ver{ficat ion · was executed on December 6 ,  2 0 0 1 , at 

Riverside , California . 

2 1 1� 

:: I 
I 

24 I 
2 5  

2 6  

2 7  

2 9  




