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I. INTRODUCTION

This case involves the unlawful denial by the City of Chino
(*Chino or Respondent”) of basic water rights belonging to the
neighboring City of Chino Hills (“Chino Hills” or “Petitioner”) .
Chino is attempting to coerce Chino Hills to take on potentially
staggering liability in return for a simple encroachment permit
to connect a water pipeline which will supply drinking water
immediately needed for Chino Hilis. Chino’s tactics are a
veiled form of extortion and should be immediately barred.

Petitioner Chino Hills brings this Verified Petition for
Writ of Mandamus (the “Writ”) against Respondent City of Chino,
its City Council, its City Engineer, and its Director of Public
Works (collectively “Chino” or “Respondent”) to compel
Respondent to comply with its obligations to issue an
encroachment permit for the completion of Phase 2 of the
construction of a domestic water pipeline project and to cease
and desist its unlawful interference with Petitioner’s
fundamental right to supply adequate drinking water to its
residents.

Petitioner has a statutory grant of authority under Public
Utilities Code (“PUC”) §10101 et seq. to construct a water
pipeline below Respondent’s right of ways, as well as a vested
constitutional contract right to secure its construction.
Respondent has blocked construction by imposing improper

eleventh hour terms and conditions upon the issuance of an

encroachment permit and enacting an urgency crdinance imposing

new, indefinite and potentially unlimited indemnity obligations

on permit applicants. In so doing, Respondent has reneged on

LA #80782 v3 1
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its prior agreement and unlawfully interfered with Petitioner’s
legislative grant. |

Judicial intercession is necessary to force Respondent to
comply with its obligations under Petitioner’s legislative grant
and pursuant to its prior agreement to permit Petitioner to
supply necessary drinking water to its inhabitants. This court
should determine that the completion of Phase 2 of the pipeline
project is appropriate under PUC § 10101 et seg., construction
of which can proceed immediately as designed.

The Court should further compel Respondent to issue an
encroachment permit with norﬁal and customary terms and

conditions for Phase 2 construction nunm pro tunc to the August

.22; 2000 and July 12, 2001 dates on which permit applications

were submitted. Further, the Court should invalidate
Respondent’s urgency ordinances under principles of preemption
and as unconstitutionally vague and ambiguous.

II. STATEMENT OF FACTS

Upon its incorporation in December 1991, Chino Hills

AT iraas

assumed control cof the s

pply of drinking water tc its
residents. In accordance with the Judgment,1 Chino Hills met its
water demands through the use of imported water obtained from

the Water Facilities Authority (“WFA"”) in the amount of 10.68

' The Chino Basin Judgment in the matter of Chino Basin Municipal Water
District v. City of Chino, et z2l., San Bernardino Superior Court Case No. RCV
51010 {formerly case no. 164327), established a judicially supervised system
to maintain a water supply to meet the needs of all water prcducers in the
Chinc Basin. Several othexr key agreements have resulted from the Judgment,
to which both, Chind and Chinc Hills are parties: the Peace Agreement, the
Rules and Regulations, and the Chino Basin Optimum Basin Management Program
(“OMBP”) . These agreements require, inter alia, that no signatories
interfere with each other’s right teo adequate water supply and further vesc
exclusive jurisdiction in Hon. J. Michael Gunn, San Bernardino Superior
Court, to adjudicate all disputes connected with these agreeﬁents.

LA #80782 v3 2 ’
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million gallons per day (“MGD”) and 8.66 MGD from pumping out of
local groundwater wells. (Writ § 14.) 1In December 1995, the
State of California Department of Health Services (“DHS”) issued
a compliance order to Chino Hills for, inter alia, not having
sufficient maximum daily capacity for.meeting its maximum daily
needs. (Writ § 15.)

In order to address its water needs and satisfy the DHS

order, Chino Hills developed and implemented water plans?® that

‘accounted for projected development, population growth, reserve

capacity and accommodated ultimate average daily and maximum
daily demands of 20.8 MGD and 41.6 MGD, respectively. (Writ q
16.) Chino Hills could obtéin its water supply goals through
increasing its use of imported water from the WFA. (Writ 9 16.)
Chino Hills prepared a draft environmental impact report
regarding the impacts of these potential new water supply
sources and water transmission facilities, published it for
public comment and held public hearings. (Writ 18.) Chino

Hills filed a Notice of Determination certifying a Final

@]

. .
hino did not

P

. et e ,
BEnvironmental I t (the PFEIRY} whic

il

[

challenge and which remains in full force 'and effect. (Writ §
18.)

To meet projected water needs, the FEIR adopted, inter
alia, a priority construction project entitled “Monte Vista
Interconnect Transmission Main” {(the “Pipeline Project”). (Wric

94 19.) The Pipeline Project involves construction of more than

? These water plans included the Master Plan of Water Supply dated July 1936
prepared by Robert Bein, William Frost & Associates (“RBF”}, the Water Syszen
Master Plan dated July 1996 prepared by Lockman & Associates, and the Progra~
Environmental Report for the City-Wide Master Plans of Water Supply and warer
Distribution (EIR #97-01).

1A ¥80782 v3 . ’ . 3
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six miles of 42-inch pipeline through three jurisdictions and

links the Monte Vista Well Fields located in the City of

Montclair with Chino Hills, under public right of ways in

Mdntclair, and the County of San Bernardino and Chino. (Writ §
20.) On May 26, 1998, Chino Hill‘sg City Council, approved the
water plans described above, including the construction of the
Pipeline Project. (Writc § 19.)

The Pipeline Project is necessary because the existing

‘water transmission facilities are 50 years old and do not have

sufficient capacity to accommedate any increase in volume. A
larger capacity water pipeline is necessary to link the Monte
Vista Water Distgict (*MVWD”) facilities to water producers like
Chino Hills. Water is presently transported to Chino Hills from
the MVWD through a 30-inch pipeline known as the Ramona Feeder.®
The Ramona Feeder cannot, however, meet additional demand,
including, specifically, the additional 10 MGD Chino Hills has
obtained from MVWD from the WFA system. The Pipeline Project is
designed to accommodate the immediate additional water use
h the DHS oxder,

Chino was actively involved with Chino Hills in the design
and construction planning for the Pipeline Project from 1998
through October of 2001 and even insisted upon certain
specifications which significantly increased the construction
costs. Over this three year period, Chinc Hills negotiated with

Chino over the terms and conditions for the construction of the

® The Ramona Feeder is used by 5 member agencies -- Chino Hills (15.7%), Chino
(5.9%), Upland (23.0%), MVWD (24.0%) and Ontario (31.4%).
LA 480782 w3 4
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‘'pipeline, culminating in a binding agreement (“Pipeline

Agreement”) . (Writ §{ 22.)

The design of the Pipeline Project complies fully with
Chino’s specific requirements. The Project’s design is in
accordance with the best known engineering and design practices
and specifications for pipeline construction, including the
rules, requirements and safety regulations for all the local

jurisdictions which the ?ipeline Project impacted. (Writ § 42;

Trautwein Declaration § 4.) The Project design and construction

plan affords maximum security. for life and property. (Id.)

The Pipeline Agreement entered into between Chino Hills and
Chino"included specific terms that (1) the 42-inch domestic
wéter pipeline-would bé constructed underground below East End
Avenue from the City of Montclair south to Schaefer Avenue where
the pipeline continues east below Schaefer Avenue; (2) Chino
would accept $4,063.81 as the permit/inspection fee; (3) Chino
Hills would expedite congtruction of one segment of the Pipeline
Project below East End Avenue at the intersection of Chino
Avenue {“Phase 1”) to accommodate Chino‘s street widening
project; (4) Chino Hills would design for Chino a 20-inch
interconnect at the intersection of East End and Schaefer
Avenues (the “Interconnect”); and (5) Chino would impose normal
time, place and manner restrictions on the construction of
Phases 1 and 2 of the Pipeline Project. (Writ § 22.)

Chino Hills detrimentally relied upon the Pipeline
Agreement and undertook all of the following acticns:
/17
/17

LA #80782 v3 5

PETITIONER’S BRIEF IN SUPPORT OF VERIFIED PETITION FOR WRIT OF MANDA.'-'.:'




SN

NN w»

10
11
12
13
14
15
16
17

V—
[ o]

—
0

20

22
23
24

26
27
28

(1) Completed Phase 1 of the Pipeline Project at the
intersection of East End and Chino Avenues at a cost exceeding
$500,000;

(2) Designed the requested Interconnect;

(3) Obtained encroachment permits from the City of
Montclair, the County of San Bernardinoc and utilities and
agencies impacted by the Pipeline Project‘(except Chino) ;

(4) Executed a $3,727,287 contract with Trautwein

‘Construction (“Trautwein”) for the completion of Phase 2 of the

Pipeline Prxoject {(the “Trautwein Contract”);

(5) Tendered the $4,063;81 permit fee; (Trautwein
Declaration“ﬁﬁ 7-9) .

(6) Submitted revisions to design"plans and specifications
for Phase 2 of the Pipeline Project incorporating Chino‘s
comments and conditions in March, June and August of 2000; and

(7) Submitted encroachment permit applications for
construction of Phase 2 of the Pipeline Project under then-
existing Chino Ordinance 88-10 on August 22, 2000 (through RBF)
and on July 12, 2001 {(through Trautwein}). (Writ § 23.)

Notwithstanding these actions in reliance on the Pipeline
Agreement, ChinQ has in the past several mcnths sought to ;mpose
additional onerous and unrelated terms and conditions and
enacted ordinances on a purported emergency basis to block the
Phase 2 completion of the Pipeline Project. (Writ §9 25 and
29.)

On August 21, 2001 and September 18, 2001 respectively,
Chino’s City Council enacted Urgency Ordinance 2001—Oé {the
Urgency Ordinance”} and Ordinance No. 2001-0% (collectively the

LA #80782 v3 6
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“Amended Ordinances”) which amends the existing permit ordinance
88-10 (in place when Chino Hills’ permit applications were
submitted) and requires burdensome new conditions. (writ § 25.)
The new conditions inlthe Amended Ordinances include a
requirement for the execution of a broad, open-ended indemnity
certification to undertake liability for all ‘“environmental
damages” directly or indirectly caused by the construction.

(Writ § 25.) The Amended Ordinances link the issuance of an

‘encroachment permit to an unrelated subsidence dispute® which is

within the exclusive jurisdiction of the Honorable J. Michael
Gunn in accordance with the Judgment, Peace Agreement, Rules and

Regulations and the OBMP. (Writ {§ 25-27.) 1In so dding, Chino

'seéks to éircumveht and unilaterally amend the Judgment, Peace

Agreement, Rules:and Regulations and the OBMP. (Wric § 27.)
Chino has further sought to unilaterally modify the
Pipeline Agreement by imposing extraordinary conditions to the
issuance of the permit. (Writ § 28.) Such conditions include,

inter alia, demand that Chino Hills agree to (1) pay Chino

rovide Chino with a portion of the water

Vel
$20,000; (2} p

transmission capacity in the pipeline without compensation; (3)

¢ The Subsidence Dispute is a long-standing dispute between Chino and Chino
Hills concerning subsidence in the southern portion of Chino. In brief,
Chino has for many years contended that deep well pumping by Chino Hills’
wells located in Chino has caused large areas of soil subsidence in Chinc.
The resclution of this acrimonious dispute has been vested in the exclusive
jurisdiction of the Hon. J. Michael Gunn, in accordance with the Judgment,
Peace Agreement and the OBME. The Amended Ordinances enacted by Chino,
however, link the issuance of an encroachment permit to the permittee also
undertaking liability for “envirommental damages”, which may be related to
operation of the DeSalter Facility. This DeSalter Facility is one of several
very significant water works projects for the Chino Basin that has been
ordered under the Judgment, Peace Agreement and OBMP. (Writ 9 12) The
Urgency Ordinance expressly identifies the DeSalter Facility as the impetus
or “urgency” for requiring the permittee to take on open-ended indemnity/heold

harmless liability.
1A #80782 v3 7
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provide assurances to Chino that none of Chino’s current Qell
production will be affected by MVWD’s production.of water from
the north end of the Chino Basin; (4) cease all “deep” water
well production to alleviate Chino’s subsidence concerns; (5)
agree to be perpetually responsible for any damage to Chino’s
right of way due to the Pipeline Project; (6) execute a form
encroachment application containing a hold harmless provision
that, if executed, would bind Chino Hills in perpetuity for all
environmental damages caused by the subsidence dispute. (Writ §
29.) Petitioner cannot and has refused to accept the additional
terms and conditions. (Writ § 31.)

Chino had approved and processed design plans which
requires'Chinb Hiils' contractors to obtain an encroachment
permit before entering Chino’s right of way. Yet, Chino has now
refused to process this very encroachment permit applications
subﬁitted by Chino Hills’ contractors RBF on August 22, 2000 and
Trautwein on July 12, 2001. 1In addition, despite the
réquirement contained in Ordinance No.88-10 that the application
be processed within 10 days, Chino has yet tc act on the
applications. (Writ § 23.) This flatly contradicts the terms
set forth on the design plans which were pre-approved by Chino.
Because of this refuszl and the resulting impasse, Chino Hills
was forced to cancel the Trautwein Contract and has received a
claim for $1.9 million in damages. (Writ § 34; Trautwein
Declaration 99 12-13.)

/77
/77
/17
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III. THE COURT SHOULD ISSUE A WRIT OF MANDATE TO CCMPEL

RESPONDENT TO CCMPLY WITH PUBLIC RESQURCES CODE SECTION 10101

AND TO ISSUE AN ENCROACHMENT PERMIT WITH REASONABLE TERMS AND

CONDITIONS
A. Code of Civil Procedure § 1085 Provides the Court with the
Necessary Authority to Issue a Writ of Mandate as to Chino
This Court should order defendant Chino to issue a writ of

mandate to compel an act which the law specifically requires. A

‘petitioner seeking a writ of mandate under this section is

required to show the existence of two elements: a clear, present
and usually ministerial duty upon the part of the respondent,
and a clear, present and beneficial right belonging to the

petitioner in the performance of that duty. (Santa Clara County

Counsel Attys. Assn. v. Woodside (1994) 7 Cal.4th 525, 539-40)

In the present case as discussed below, Petitioner has a
right pursuant to PUC § 10101 to comnstruct the Pipeline Project
within Respondent’s right of ways. Respondent has unlawfully
failed and refuéed to issue an encroachment permit to Petitioner
to complete construction of Phase 2 of the Pipeline Project.
Instead, Respondent has insisted on unreasonable and onercus
terms and conditions as a pre-requisite to the issuance of the
permit and has enacted the Amended Ordinances to impose new and
different requirements upon the issuance of an encrcachment
permit.

Chino’s Ordinance No. 88-10 was in effect at the time RBF
submitted the first permit application on BAugust 22, 2000 and
Trautwein submitted the second application on July 12, 2001.
Ordinance No. 88-10 provides, 'in pertinent part, that within ten

LA #80782 v3 ‘ 9
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‘days of receipt of an encroachment permit applicatidn, the City

Engineers must act to deny, grant or require additional
information (and in the latter event, a cne-time additional ten
days extension to grant or deny is allowed). Section 12.02.050,
Petitioner’s representatives submitted the permit
applications which Respondent has failed to process. Instead,
Respondent sought to condition unrelated terms and agreements

upon the issuance of the permit and enacted the Amended

Ordinances to impose new and onerous terms and conditions.

Petitioner hasg attempted, without success, to persuade
Respondent to issue the permit for the construction of Phase 2
of the Pipeline Project. To date, Respondent has refused to do
sé, déspite its Pipeline Agreement which permits Petitioner to
complete construction of Phase 2,

IV. CHINO HILLS HAS A CONSTITUTIONALLY PROTECTED RIGHT TO

COMPLETE THE PROJECT

Pursuant to legislative grant, Chino Hills has the
statutory right to construct the Pipeline Project in Chino’s
streets. PUC § 10101 provides that:

“There is granted to every municipal corporation of the

State the right to construct, operate, and maintain water

and gas pipes, mains and conduits, electric light and power

lines, telephone and telegraph lines, sewers and sewer
mains, all with the necessary appurtenances, across, along,
in,iunder, over, oY upon any road, street, alley, avenue,
or highway, and across, under, of over any railway, canal,
ditch, or flume which the route of such works intersects,

17/
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crosses, or runs along, in such manner as to afford
security for life and property.”
Upon acceptance, this legislative grant results in a

constitutionally protected contract right. (See, Russell v.

Sebastian (1914} 233 U.S. 195 (holding that a city ordinance
requiring a city grant prior to excavation violated the contract
formed pursuant to the predecessor statute to PUC § 10101).

Analyzing this predecessor statute, the United States Supreme

"Court struck down a Los Angeles city ordinance which restricted

the installation of an underground gas distribution system below
the city’s streets. The Supreme Court held that the legislative
grant that resulted from acceptance of the state’s offer
constituted a contract protected by the federal constitution.

(Russell v. Sebastian (1914) 233 U.8. 195, 205.) As for

applicable terms and conditions, .the Court deferred to the
statutory language stating “[t]lhe people of the state decided
that local superintendence of the execution of the work,
regulations and indemnity with respect to damages . . would be
adequate protection.” (Id. at 207.)

In a case virtually identical to the present facts, the

California Supreme Court has similarly upheld the existence of a

constitutionally protected contract right. (City of Beverly

Hills v. City of Los Angeles (1917) 175 Cal. 311, 315.) Los
Angeles designed and sought to construct an underground water
pipeline to bring water from the San Fernando Valley under the
streets of Beverly Hills to the city of Los Angeles. Beverly
Hills sought to enjoin the pipeline construction entirely cor to

limit it to the portions already completed.

LA #80782 v3 11
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before this court, Chino Hills and Chino discussed the pipeline

‘approved by Chino and construction on a portion of the pipeline

conditions to the‘construction of Phase 2.

The Court rebuffed this attempt, concluding that Beverly
Hills “clearly could not, after a part of such line had been
installed, revoke the grant or add thereto new conditions and
restrictions the effect of which might be to nullify and render

the grant made wholly inoperative.” (Id.) In this matter

project for over three years, Chino Hills submitted design

plans, plans were revised per Chino’s request, plans were then
completed. Once Chino Hills completed Phase 1 of the Pipeline
Project at the intersection of East End and Chino Avenues, Chino

cannot now revoke its permission or add new or different

V. THE COURT SHOULD IMPOSE THE REASONABLE TERMS AND CONDITIONS

PREVIOQUSLY AGREED TO BY CHINO WHICH WILL ALLOW CHINO HILLS TO

CONSTRUCT THE PROJECT

A. PUC § 10102 Identifies the Limited Terms and Conditioms
that Can Be Applied to the Completion of the Pipeline
Project
As for the extent of the statutory grant, the only

limitation upon Petitioner is the requireément that the street be

restored to its former state and that the project be located so
as to minimize any interference with existing uses. (See,

Beverly Hillg, supra, 175 Cal. at 315.} PUC § 10162 prdvides:

“A municipal corporaticn exercising its rights underxr
this article shall restore the road, street, alley, avenue

[etc.] so used to its former state of usefulness as nearly

as may be, and shall locate its use so as to interfere as

LA #80782 v3 ’ 12 N
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li£t1e as possible with other existing uses of the road,

street, alley, avenue [etc.].”

Though Respondent has agreed to the route under East End
Avénue and the design of the construction, Respondent now seeks
to impose additional and unrelated conditions upon the issuance
of an encroachment permit. Not'only is this attempt an
unconstitutional interference with Petitioner’s veéted contract
rights, it is patently unfair and unreasonable, particularly
because of the completion of Phase 1 atpRespondent's request and
the design of the Interconnect.

B. The Court Should Impose Upon Phase 2, the Same Terms and

Conditions as Established for Phase 1

In Ehe case'of an impasse} PUC § 10104 empowers the Court
to determine the terms and conditions under which the Pipeline
Project will proceed. PUC § 10104 provides, in part, that if

N
the two cities are unable to agree on the terms and conditions
and location of a use within three months of a perosal to do
éo, the city seeking the right of way can seek redress from the
Superior Court, which will determine and adjudicate the terms
and conditions to which the use of the right of ways is to be
permitted.

Terms and conditions were agreed to for the construction of
the entire project. These terms and conditions were in full
force and followed during the construction of Phase 1. When
Chino Hills attempted to complete Phase 2, pursuantc to the
established terms and conditions, Chino refused Chino Hills
access to its right of ways. 1Instead Chino is attempting to

link unrelated terms and conditiecns and seeks tco impose an

LA 480782 v3 13
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indefinite and continuing obligation on Chino Hills. Because of
this impasse Chino Hills has been forced to seek redress from
this court.
i, Petitioner Has Made a Request of Respondent to Follow
the Agreed Upon Terms and Conditions
There is only one statutory prereguisite in order foxr Chino
Hills to construction its Pipeline Project. PUC § 10103

requires Chino Hills to make a request of Chino to agree to the

location and terms and condition of the use. PUC § 10103.

This requirement that a municipality must make a proposal
has been interpreted as:
“The act in question mere}y contemplates that a request to
agree upon the terms and conditions of the proposed use
should be made and that the municipality in which the
proposed use is to occur should thereafter have an
opportunity, during the prescribed three month period‘which
follows, to negotiate upon the terms and conditions of the

proposed use.” (City of Los Angeles v, City of Huntington

Park (1939) 32 Cal.App.2d 253, 265.)

There is no dispute or controversy regarding the location
of the use. Chino has been involved in the planning process for
the Pipeline Project and has agreed to the location of the use.
Indeed, Chino even required Chino Hills to design the
Interconnect and construct Phase 1 of the Pipeline Project out
of sequence to accommodate a Chino public works project at the
intersection of East End Avenue and Chino Avenue at a cost
exceeding $500,000., Chino Hills complied with these terms

requeSts.

LA #80782.v3 14
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Chino has now created a controversy concerning the terms
and conditions under which Phase 2 of the Project should be
completed. Chino Hills believes that the terms and conditions
should be those previously agreed upon and implemented fothhase
1; i.e., payment of the permit fee and a guaranty that the right
of way will be returned to its prior condition. Chino, on the
other hand, has sought to link its consent to the remainder of

the project to the satisfaction of unrelated and impossible

‘conditions. Indeed, Chino has ignored two permit applications

submitted by Chino Hills’ representatives on August 22, 2000 and
July 12, 2001, and enacted the Amended Ordinances on an
artificially exigent basis purporting to change the requirements
for iésuancé of permits.

2. The Court May Impose Reasonable Terms and Conditions

for the Remainder of the Project if Necessary

PUC § 10102 provides the Court with guidance as to the
nature and manner of the terms and conditions which should be
applied—safety and restoration. The right to occupy “has always
been understood to be subject to the obligation to restore the
surface of the street to its original condition.” (In the

Matter of the Application of Keppelmann (1914) 166 Cal. 770,

774.)

The customary terms and conditions of “security to life and
property” and restoration of the property "to as near as may be
to its former state or so as not to have impaired unnecessarily
its usefulness” is repeated throughout the California Water
éode, [See water Code §§ 22431 (irrigation districts), 31042
(county water districts), 35603 (California water districes

LA #80782 v3 15
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43153 and 43154 (water storage districts), 55377 (county water

works districts) and 71695 (municipal water districts).
Additionally, similar statutory grants apply to county
sanitation districts (Health & Saf. Code § 4759), municipal
utility districts (PUC § 12808), and public utility districts
(PUC § 16464).
“The statutory grants a%e fairly uniform in providing
that the right be exercised in the public road in such a
manner as to secure persons and property against injury and
that the public roads be restored as nearly as possible to
their former state.” (Stanley Mosk, Opinion No. 61-257
(7/10/62) 40 Attorney General’'s Opinions 15, 17.)
“It would seem a reasonable regulation of the exercise
of the public district’s statutory right is not contrary to

the statutory grant as long as there is no disgcretion in

the county to deny a permit to a qualified district that

has met the permit reguirement applicable to any district,

public utility, or other person having a right to excavate

in such roads.” (Id. at 18; emphasis added.)

Here, Respondent seeks unlawfully to impose conditions
which effectively preclude completion of the Pipeline Project.
Anything more than reasonable time, place and manner
restrictions to provide notice to Chino are impermissible. 2an
ordinance which makes the legislative grant “subject to the
discretion of city officials is clearly open to the objection
that it imposes an unwarranted limitation upon the
constitutional grant.” (Keppelmann, supra, at 774.)

/17
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“[A] permit may be required so that [Chino] may be
advised of the time and place of the excavation and the
manner in which the work is to be done. The permit
requirements must be reasonable and must not substantially
burden the rights given [Chino Hills] by its franchise. If
(Chino Hills] complies with such reasonable requirements,
{Chino] is under a mandatory duty to issue the permit.”
(Stanley Mosk, Opinion No. 61-257 (7/10/62) 40 Attorney

General'’s Opinions 15, 20.)

VI. RESPONDENT’S AMENDED ORDINANCES ARE PREEMPTED, ARBITRARY

AND CAPRICIQOUS, AND OVERLY VAGUE

A. The Amended Ordinances are in conflict with general state
. law-
With PUC §§ 10101-10104, the state legislature has dictated
the time, place and manner restrictions that can be imposed upon

Petitioner.

Further, given the elaborate framework contained in the PUC

® California‘s legislature has occupied the

and Water Code,
legislative field with respect to the terms and conditions which
can be applied to an encroachment permit. Section 11 of article
XI if California‘s Constitution provides “Any county, city

may make and enforce within its limits all such local, police,

sanitary, and other regulations as are not in conflict with

° Section 53091 of the Government Code further provides that *(bJuilding
ordinances of a county or city shall not apply to the location or
construction of facilities for the production, generation, storage or
transmission of water, wastewater or electrical energy by a local agency.
Zoning ordinances of a county or c¢ity shall not apply to the location or
construction of facilities for the production, generation, storage or
transmission of water, or for the production or generation of electrical
energy, nor to facilities which are subject to Section 12808.5 of the Pubi:ic
Utilities Code..”

LA $#80782 v3 17
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general laws.” “A local municipal ordinance that is in conflict
with a general law adopted by the Legislature is invalid if it
attempts to impose additional requirements in a field that is

preempted by the general law.” (Agnew v. City of Los Angeles

(1958) 51 Cal.2d 1, 5.) “When there is a doubt as to whether an
attempted regulation relates to municipal or to a state matter,
or if it be the mixed concern of both, the doubt must be

resolved in favor of the legislative authority of the state.

(Abbott v. City of Los Angeles (1960) 53 Cal.2d 674, 681.)

Indeed, the court in Baldwin Park County Water Dist. v.

County of Los Angeles (1962) 208 Cal.App.2d 87 enjoined the

County of Los Angeles from enforcing an ordinance purporting to
regulaté water sﬁorage and transmission. Rejecting an argument
that the ordinance in question was é valid assertion of local
police power, the court held the county ordinance was in
conflict with state legislation because:
“The Water Code shows an intention by the Legislature to
- adopt a general and complete scheme and plan for conserving
water, and regulating the production, control,
distribution, and use of water by such water districts as
those involved herein. The trial court properly concluded
that the state has occupied the legislative field with
respect to the subject of water conservation and regulation
by irrigation districts and by county and California water
districts; and properly concluded {the ordinance} is not
applicable to plaintiffs.”

(Baldwin Park County‘Wate;WDist. v. County of Los Angeles,

supra, 208 Cal.App.2d at 97.)
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In contrast with this specific exclusion, it should be
noted that there is no constitutiopal or statutoxy authority
authorizing Respondent to require a permit from Petitioner.
There is no provision in the Streets and Highways Code
authorizing cities to require permits for openings, excavations
or encroachments.® “/Where a statute, with reference to one
subject contains a given provisiomn, the omissionlof'such

provision from a similar statute concerning a related subject is

significant to show that a different intention existed.’”

{(Penasquitos, Inc. v. Superior Court (1991) 53 Cal.3d 1180,

1189, quoting People v. Valentine (1946) 28 Cal.2d 121, 142.)

Further, the Amended Ordinances now purport to require
every applicant to agree to “compensate the City of Chino for
“direct or indirect” environmental damage caused by the
construction.” In addition, the Orxdinance requires cities to
enter into an agreement with the Chino prior to the issuance of
an encroachment permit. (Section (e).) Pursuant to this latter
clause, Respondent presented Petitioner with the “Agreement for
Issuance of an Encroachment Permit to Construct a Water
Pipeline” (Exhibit 29) which illustrates the arbitrary and
capricious nature of Respondent’s conduct and of the Amended
Ordinances.

Not only are the provisions of the Urgency Ordinance
unreasonably vague so as not to put an applicant on notice of

the nature and extent of potential liability, but it arguably

® This lack of express authority is particularly noteworthy when contrasted
with the authorization the legislation has imparted to counties and to the
State Department of Highways (Streets and Highways Code §§ 1460 and &70) to
require an encroachment permit under similar circumstances, and with the PUC
§ 10101 statutory grant to Petitioner.

LA #80782 v3 19
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‘creates a perpetual obligation or liability on a permit

applicant. This flaunts ordinary custom and practice and
impermissibly permits Chino to impose arbitrary and capricious

requirements on the issuance of a permit. (See Keppelmann,

supra.)
VII. CONCLUSION

Petitioner respectfully requests that the Court order

forthwith that construction of the Pipeline can proceed

immediately subject only to the following two terms and

conditions:

(1) Chino Hills must restrict project construction hours

within Chino to Monday through Friday between 7:00 a.m. and 5:00

'p.m. With respect to cross streets that have significant

traffic flows during peak hours, Chino Hills will further
restrict construction hours from 9:00 a.m. to 3:00 p.m.

(2) Chino Hills is responsible for any and all damages
caused to Chinc’s rights of ways or adjacent properties that is
directly caused by construction activitigs for the project.

(3) Chinoc Hills will indemnify Chino from such damage
claims caused by the construction activities and will repair the
roads as near as is possible to their former state.

Petitioner further requests that the Court issue an order
directing Respondent’s City Engineer and Director of Public
Works to issue permits for the construction subject only to the
conditions described above.

17/
/17
/7
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Petitioner further requests that the Court determine that
'ReSpondent's Urgency Order is preempted, unconstitutional and

invalid.

DATED: December 6, 2001 MARK HENSLEY, CILTY ATTORNEY

CITY OF CHINO HILLS; and
BURKE, WILLIAMS & SORENSEN, LLP

By:, %QQQ gz_,! :{m :é g _%2_{2{.5 ¢ &
DEBORAH C! PROSSER

GERALYN L. SKAPIK
MARK J. MULKERIN
Attorneys for Petitioner

CITY OF CHINO HILLS
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MARK D, HENSLEY, CITY ATTORNEY " FIFING FEE EXEMET
DEBORAH C. PROSSER (SBN 109856) -- GOYERNMENT CODE 36103

GERALYN I,. SKAPIK (SBN 145035}
MARK J. MULKERIN (SBN 166361)

CITY OF CHINO HILLS; and

BURKE, WILLIAMS & SORENSEN, LLP .
611 West Sixth Street, Suite 2500
Los Angeles, California 90017
{213) 236-0600; Fax {213) 236-2700

Attorneys for CITY OF CHINO HILLS

SUPERIOR COURT OF TIE STATE OF CALIFORNIA

COUNTY OF SAN BERNARDINO - WEST

CITY OF CHINO HILLS, Case No:
Petitioner, VERIFIED PETITION FOR WRIT OF
: MANDATE PURSUANT TO C.C.P. §
vS. o - 1085; AND REQUEST FOR DECLARATORY

. RELIEF PURSUANT TO PUBLIC

CITY OF CHINO, CITY CQUNCIL UTILITIES CODE §10101, et seq.
FOR CITY OF CHINO, DIRECTCR :

OF PUBLIC WORKS FOR CITY OF (REQUEST FOR SPECIAL ASSIGNMENT
CHINO, CITY ENGINEER FOR CITY | TO HON. - J. MICHAEL GUNN, DEPT. 8,
OF CHINO, and DOES 1 through SAN BERNARDINO SUPERICR COURT,
100, inclusive, ‘ PURSUANT TO JUDGMENT IN RCV 21010
AND PEACE AGREEMENT]

Respondents.
{Filed concurrently herewith:
Petitioner’s Brief in Support;
Request For Judicial Noticer
Declarations of Cindy Miller,
Mike Kapanpour, Mike Maestas,
Doug LaBelle, Anne Tanner, Mark
Hensley &nd Mark Trautwein;
Notice of Lodgment of Exhibits 1-
36; and Notice of Lodgment of
Cases) '

CENERAZ ALLECATIONS
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Petiftisner, will esmend this Writ to allege their truse nzmes and

1. Petitioner, Chino Hills, is & general law city within
the meaning of Section 34102 of the Governmment Code dul?
organized and existing under the laws of the State of
Californ%a. Chine Hills was incoiporated in December, 1991, and
is located entirely within the County of San Bernardine in the
State of California.

2. Petitioner is infermed and believes and thereon
alleges that Respondént City of Chino (“*Chino” or “Respondentc”),
is a general 1law city within the meaning of Section 34102 of the
Government Code duly organized and existing under the laws of
the State of California. Chine was incorporated in 1210 and is
located entirely within the County of San Bernardino in the
State of California. "

3. Petitioner is informed and believes and thereon
alleges that Respondent Chino’s City Council is its governing
body authorized teo conduct business, enter into contracts, and
adopt legislation on its behalf. |

4. Petitioner is informed and believes and thereon
alleges that Respondents Chino’s City Engineer and Director of
Public Works ares charged in their official capacities with tha
responsibility of reviswing and granting or denying applications

for encroachment permits.

i

5. Petitioner is ignorant of ths true nanes of
respondentsa sued herein a5 Does 1 through 100, inclusive, and

T B & A e Tom S S A = bmar Yy &5 S ey P
thersfors sues these ragpondent by such fictitious names.

o P.85/32

capacitiss when agcertained. Petiticner is informed and

vas ané thereon alleges that each of the fictiticusly named

g

M

gt

g0

m
v
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‘the deéignated judge to hear all disputes among water producers

yespondents is responsible in some manner and herein alleged,

JURISDICTION AND VENUE

g. This San Bernardine Superior Court has original
jurisdiction on this petition for'writ of ‘mandate pursuant to
Code of Civil Procedure Section 1085, Petitioner and Respondent
are b&th cities located within theﬂcounﬁy of $an Bermardino.
Pursuant to Public Utilities Codes §§10161 et seq., the Superior
Court has original jurisdiction to resolve conflicts relating to
granting of rights of way between municipalities for purposes of
installing utilities, including water lines.

7. Venue for this action lies in the San Bernardino

Superior Court, Dept 8, before the Honorable J. Michael Gunn,

relating to the 'Chino Basin, pursuant to the Article 1V,
paragraph 15 of the final judgment in the case entitled Chino
Bésin Municipal Water Digtrict vs. City 5f Chino, et. al, san
Bernardine Superior Court Case No. 164327, now designated No.
RCV 51010 (the “Judgment” (Exh. 1)1 and further pursuant to
Article X of the Rules and Regulations which is the ‘implementing
éocument (“Rules”, Exh. 2) to a binding agreement kKnown as the
Chino Basin Peace Agreement (ths “Peace Agreement’ Exh. 3)
entered intc to further carry out the intent of the Judgment and

the Chino Baszin Optimum Basin Management Progzrad (*0BMP” Exh.

b

i . Venue is proper bafors the Hon. J. Michael Gunn on the

h

¢illowing grounds:

(

[}

) The Judgment, Rules and the Peace

{n
X
n
i

All Exhibits are attached to the Notice of Lodgment of Exhibits in Suppor:

of Petition for Writ of Mandate and Request for Declazatory Reldief.
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binding upon Petitioner and Respondent as signatories to the
Peace Agreement. Both Petitioner and Respondent are members of
the clasg of water produ:érs identified in the Judgment and
Peace Agreement known as the Appropriative‘Pool;

(b) The Judgment, Rules and Peaces Agreement recognize
the right of each producer to p;o&uca both the‘quantity and
quality of water to meet its water supply needs to the greatest
extent possible from the water that underlies the producer’s
area of benefit (Exh. 3, Recitals, p.1);

(¢) In this petition for writ of mandate and for
declaratory relief, Chino Hills seeks to enforce its right as a
water producer agalnst Chino to produce both the quantity and
quallty of water to meet its water supply needs, as covenanted
and protected by the Judgment, Rules and the Peace RAgreement.

PRELIMINARY STATEMENT

8. This action seeks the issuance of a writ of mandate to

compel Respondent to cease and desist from unlawfully

interfering with Petitioner’'s fundamental right to supply

adegquate drinking water to its residents. Chino Hills
possesses, by operation of law, a legislative grant that zllows
it to construct water pipelines in Chino’s streets. Peéiﬁione:
ig authorized through statutory mandate pursuant to Public
Utility Code §10101, et seg., subject only to Respondent's
ability to regulate the time, place and manner of che
encrozchment. Respondent, however, has unlawiully sought to

impose burdensome and unrelated terms and conditiens prioxr to

issuing the encroachment permits.

RIV 575346 w2 .-
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to Chino Hills. In December 1995, the California Department of
Health Services (the “DHS”) issued a compliance order suspending
Chino Hills’ apility to add new water serviceAconnections to its
water system, in effect halting new devei&pment and construction
in Chino Hills. The DHS order was based in part upon the
premise that Chino Hills-’ water system had inéufficient capacitf
to meet the maximum daily demands placed upon it. To address
the DRS’'s oxder, Chino Hills has lea§e§ additional water
supplies from Monte Vista Water Distriect (“MVWD”), whose water
supply is located in the City of Montclair. To access this
water source, however, Chino Hills must lay a pipeline from -
Montclair, through Chino, to Chino Hills (“Pipeline Project”).

10. For the past three vears, Chino has approvea and
acknowledged the right of Chino Hills to construct the Pipeline
Project‘through Chino’s rights of ways. In reliance upon
Chino‘s approval, Chino Hills has expended substantial amounts
of moneys, to satisfy conditions imposed by Chino on the Pipeline
Project. These conditions included, without limitation,
commencement of a portion of the Project and construction of a
segment in advance of Chino Hills’ contemplated construction of
the entire project, re-designing the pipeline to place an

intercennection for use by Chine, and re-routing the pipeline to

£

Chino's prefexrred routs.

by Chino Kills in this process, Respondent has in the past
geveral months reneged on its prior agressment to allew tha

Pipeline Project. Chino has engaged in & general pattern and

RIV 73346 v2 =5=
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practice of unlawful conduct to deny Petitioner access to
Chino’s right of ways to construct the Pipeline Project,
including, without limitation, the following:

(a} Chino has injected into the permit application

process an unrelated longstanding dispute betwean Chino and

Chinoc Hills relating to a substantial soil subsidence problem

within the southern portion of the City of Chino. Both Chine

and Chino Hills own deep and shallow drinking water wells in
this area, and Chinc has contended for many years that Chino
Hillg’ deep wells have caused large pockets of soil subsidence,
a contention which Chino Hills disputes (the “gSubsidence
Dispute”.) The Subsidence Dispute is properly the subject of

(§ IX. Conflicts, pps. 53-57.) Notwithstanding, Chino has
demanded that Chino Hills cease certain deep well producticn in

the vicinity .of the subsidence as a condition to an agreement to

gllow completion of the Pipeline Project.
(@) Chino has amended its local erncroachment permit

ordinance by enacting Urgency Ordinance 2001-08 (Bxh. 5) and

Ordinary Ordinance 2001-09 (Exh. 6) in August and September,

2001, respectfully (the “Amended Ordinances.”) These newly
enacted Amended Oxdinances, inter alig, target municipalities

seeking an encroachment permit by requiring the municipality to

harmless certification to be liakble for remediation cogts for
all “direect and indirect” “environmental damage”. Althouch the

-8~
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1 | Ordinances, the Urgency Statement contained in the Urgency
2 j| Ordinance expressly references the “DeSalter Facility,” as the
3 { impetus for enacting the Amended Ordinances. The DeSalrer
4 | Facility 'is one of several major water works projects provided
5 | for by the OBMP to solve the Chino Basin arez wide water
-6 || disputes. The Anended Ordinances impermissibl§ link the
7 ) iesuance af an encroachment permit to the applicani undertaking”
8 || liability for “environmental damage” caused by the pumping of
9 | wells throughout the entire Chino Basin.
10 12. The Amended Ordinances further improperly seek to
11 {j subvert the Peace Adreement which already provides for a process
.12 § for adjudication of, inter alia, the Subsidence Dispute, water
13 disﬁutes, or disputes concerning the DeSalter Facility'between
14 { water producers, including Chino and Chino Hills.
i5 13. Accordingly, the Amended Ordinances illégally deny
16 j Chino Hills its basic right to obtain water and should be
17 § invalidated. Chino is geeking to coexrce Chino Hills, as a
18 { condition for granting the encroachment permit, to give up water
19 | supplies guaranteed under the Judgment and Peace Agreement and
20 || to indemnify Chino on the Subsidence Dispute. The actions and
21 § conduct of Chino te illegally deny Chino Hills its basic right
22 § to obtain wacer should and must be immediately curtailsd.
23 ", FACTUAL ALLEGATIONS
24 i4 Upon its incorporation in Decembsx 1891, Chino Hills
25 § assumed comtrol of the supply of drinking water to its !
26 j residents. In accordance with the Judgment., Chine Hills mef ics
27 i water demands through the use of im;ortedeétez obtained from
28 Ithe Wgter Facilities Authority (“WFAY) (in the amount of 10.63
- - .
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Plan dated July 1956 (Exh. 9), and the Program Environmental

TN

million galleng per day ("MGD")) and 11 local groundwater wells
(10 of which are located in Chino) in the amoﬁﬁt of 8.66 MGD.

15. 1In December 1995, the State of california Department
of Health Services (the "DHS”) issued a cémpliance order to
Chino Hills (“DHS Oxder* Exh. 7) fox, inter alia, not having
sufficient maximum daily capacity -for meeting its maximum daily
needs. At that time, Chinc Hilis had.én average daily water
démand of between 12 and 12.50 MGD and & maximum daily demand of
24.3 MGD in August of 1995.

16, In order to address future Qroyth and satisfy the DHS
Order, Chino Hills developed .and implémentéd the Master Plan of

Water Supply dated 'July 1998 (Exh, &), the Water System Master

Report for the City-Wide Master Plans of Water Subply and Water
Distribution (EIR #97-01) (collectively the “Water Plans”). The
Water Plans accounted for projectad development and population
growth and accommodated ultimate avérage daily and maximum daily
demands of 20.8 MGD and 41.6 MGD, respectively. Chino Hills
could meet these goals through incrsasing its use of imported
water Trom the WFA.

17. The Water Plan identified several alternative new
water supplier scuﬁces in order to continue meeting future and
ultimate water demands for Chino gillsg One soiuﬁion was to

increase the quantity of water leased from the MVWD which

w

8|

[

1

[
{u

insta

m

&

tion of = larger czpacity pipeline,

g
i

required

i8. 2s parc of the California Envirzenmental Quality Act

vy

£t environmental

it}
1;.:':
o
U0y

(“"CEQA") process, Chino Hills prevared
impact repert regarding impacts of these potential new water
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supply sources, published it for public commenc, énd held public
hearings. Chino received the report and made comments. On ox
about May 26, 1998, Chino Hills filed a Notice of Determination
(Exh. 10) which certified a Final Environmental Impact Report
("WFEIR”) and adopted findings and alternatives for additional
water supplies for Chino Hills recommended in the Water Plan.
Chino never challenged the FEIR, which currently remains in full
force and effect.

18. To meet the projected water needs for Chino Hills, the
FEIR adopted, inter alia, a priority construction-project
entitled "Monte Vista Interconnect Transmission Main” (the
“Pipeline Project”). In May 1998 Chinc Hills City Council
aéproved thé Wéter plan by passing Resolution 98R-34 (Exh. 11).
In July 1898, Chino Hills entered into an agreement with MVWD teo
lease an additicnal 10 MGD of water from the WFA System to mest
its water needs which required the completion of the Pipeline
Project (Exh., 12).

20. The Pipeline Project entailed construction of more
than six miles of 42 and 30 inch domestic water pipeline
underground through three jurisdictionsn The Pipeline Project
is designéé to delivey groundwater from the Monte Vista Well
Fields, located in the City of Montelair, to Chino Hills, undex
public right of ways located through Montclair,ACounty of San

Bernardino and Chinc. The FEIR propoged four alternative routas

Chine,

oan

21 Following the adoption of the FEIR in May, 1%28, and
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continuing through Octobesr, 2001, authorizec
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i September 10, 2003 (Exh. 24); September 11, 2001 (Exh. 25);
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Chino Hills communicated regularly both orally and in writing
with key staff employees from Chino to diécuSS"the
implementation of the Pipeline Project. Thesé communications
include, but are not limited to, the Following:

' (a) Oral communications at the area-wide Utility
Coordination Committee meetings held on June 16, 1999, September
30, 1999, January 26, 2000, May 3, 2000, August 92, 2000,
November 5, 2000, and February 14, 2001, all of which were
attended by representacives from both Chino Hills and Chino;

(b) Oral_communications at meetings directly between
representatives of Chino Hills and Chino convened expressly to
discuss implementation of the Pipeling Project held on November
1, 1999, May 9, 2000, August 8, 2000, January 11, ZOOi, July 11,
2001, August 2, 2001, August 28, 2001, September &, 2001, and
October 1, 2001;

(c) Written communications between representatives
from Chino Hills and Chino discussing the implementation of the
Pipeline Project dated October 19, 1998 (Exh. 13); May 25, 1999
(Exh. 14); April 20, 2000 (Exh. 15); August 10, 2000 (Exh. 16);
August $, 2000 (Exh. 17); August 22, 2000 (Exh. 18); January 10,
2001 (BExh. 19); January 11, 2001 (Exh. 20); Febzruary 26, 2001

(Exh. 21); July 12, 2001 (Exh. 22); July 30, 2001 (2xh 23);

(i)

October 2, 2001 (Exh. 26): October 5, 2001 (Exh. 27); Octobar 2,
!2001 (Exh. 28); October &, 2001 (Exk, 2%); Octeber 9, 2001 ({Exh.
3C): October 11, 2001 (Exh, 21); and Cctobar 15, 2001 {(Exh. 32).

22, Througn these orzl and written cbmmunications, Chinoc

Hills and Chino sntersd into an agrsement to inplement the

RIV $75348 v3 o . =10=
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[38]
i1

‘for the-Pipeline Projéct encroachment permit;

construction of one segment of the Pipeline Project below the

Pipeline Project (the “Pipeline Agreement”), which included,
without limitation, the following terxms and conditions:

(2) The Pipeline Project to be conétructed by Chino
Hills would be a domestic 42 inch &ater pipeline placed
underground below East End Avenue within Chino and portions of
unincorporated San RBernardino cQﬁﬁty in a Noréh—South direction
from the City of Montclair te Schaefer Avenue where the pipeline
continued east below Schaefer Avenue;

(b) Chino agreed to accept $4,063.81 ag a2 permit fee

(c) At Chino’s reguest, Petitioner agreed to an

advanced Phase 1 for the Project, namely, to expedite

intersection of Chino Avenue and East End Avenue to accommodate
Chino’s ﬁiming on a street widening project for Chino Avenue
(*Phase 1”). Chino further requested that Chino Hills design
for Chino a 20 inch interconnection inte the 42 inch pipeline at
tﬂe intersection of East Avenus and Schaefer Avenue (the
“Interconnect”), The purpose of the Interconnect was for Chino
to access water frow the Pipeline in case of future emergencies,
{(d) Chine issued ann encroachment permit f£or Phase 1
only to Chino Hills' contractors for the advance ssgment of the

Pipeline Projsct at the intersecticn of East End and Chino

II"‘h
b_ﬂ
=
144
153
N
a

¢f the Fipe
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23. In accordance with the terms and conditions'of the
Pipeline Agreement, Chino Hills undertook the ‘following actions:

{a) In or about May, 2001, Chino Hills completed
Phase 1 of the Pipeline Project, as described above. Chino
Hills expended approximately $300,000 in completing the Phase 1,
including payments to its design-professionalé RBF Consulting
(“RBE") and S.A. Associates fof plans, to Kay Conétruction, T.A.
Rivard Incorporated, Norstar Plumbing & Engineering, and
Imperial Paving Inc. for construction, and to third parties for
various fees (Exh. 33);

(b} On or about March 8, 2000, June of 2000 and again
on August 22, 2000, RBF prepared and sent to Chino & detailed
draft sets of Submittal Plans foxr Phase 2 of the Project,
namely, the completion of the Pipeline Project along East End
and Schaefer Avenues {(“Phase 2”) (Exh. 18). On or about January
10, 2001, Chino provided a full set of comments to the 3zd set
of RBF Submittal Plans, which concurred with an instruction that
the Chino Hills contractor must obtain the necessary permits
from Chino for coﬁstruction {(Exh. 18);

{c) RBF on behalf ¢f Chino Hills obtained
encroachment permits from both the City of Montclair and the
County of San Bernardino for the porticns of the Pipeline thaz
are to zun through their respective ju:isdictioﬁsn Montclaiz

and the County of Sen Beznardino issued the permits on limitsd

tion= =such 23 time of construction, compliance wit

O

ond

|-
I
[C]

standard construction specifications, restoration of right <

RIV £75348 vz ~312-
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RBF on behalf of Ch;no Hills also obtained

encroachment permits or approvals for the Pipeline Project from

(a) Cal Trans; (b) Inland Empire Utilities Agency; (3) Union

Pacific Railroad Company; (4) Southern California Gas Company;

(5) GTE; (8) Century Communications; and (7) Southern California

Bdison.

(e) On or about May 23, 2001, Chino Hills executed a

binding contract for construction of Phaze 2 of the Pipeline

Project with contractor Trautwein Construction

(“Trautwein”) in

the amount of $3,727,287.00 (the “Trautwein Contract”) (Exh.

34);
(£)

On or about August 22, 2000, RBF on behalf of

Chino Hills submitted a pre-application for an encroachment

permit for Phase 2 of the Project under the then existing Chino

encroachment permit Ordinance 88-10 (Exh. 36);

(g) On or about July 12, 2001, Trautwein on behalf of

Chino Hills submitted an encroachment permit application to

Chino for Phase 2 of the Pipeline Project

(Exh. 22) under the

then existing Chino encroachment Ordinance 88-10 (“Phase 2%)

24. Throughout the period that Chine Hills and its

engineers and contractors took these

the Pipeline A

VERIFIED PETITION FO
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l.l

Project under similar conditlions as to time, place -and manner,

2 | as had been contained in the permit issued for the construction

34 of Phase 1.

& 25. On or about August 21, 2001, Respondent's City Council
5 | enacted Urgency Ordinance 2001-08 (the “Urgency Ordinance’),

6 || amending Chapter 12.02, Title 12 of the Chino Municipal Code

7 || relating to the conditions for issuance of an encroachment

8 || permit (Exh. 5). Thereafter, on or about September 18, 2001,

9 || Respondent’s City Council enacted Ordinance No, 2001-09 amending

10 { Chapter 12.02 of the Chinc Municipal Code which édopted the

11 || Urgency Ordinance (Exh. 6). Both newly enacted Ordinances

12 { require municipalities to enter into an agreement with Chino
15 béfore the ﬁefmit can issue (Section 2.02.030(e)) and further
14 {f require the execution of a broad, open ended indemnity

15 |} certifications to undertake liability for all “environmental
16 | damages” directly oxr indirectly caused by the municipality

17 § (Section 12.020.050(c)5.

18 26. The Urgency Ordinance amends the prior Chino

19 f encroachment permit Ordinance 88-10 (Exh. 36) by adding an

20 Jj urgency provisien relating to the operation of the DeSalter
21 Facility,lwhich Chino contands has, together with other well
22 J pumping from the Chino Basin, contributed to new subsidence

23 | problems in ths City of Chino (Exh. 25). 23 applied to Chino

2¢ § Hills, the Orxdinance’s reference to the DeSzlter Facility links
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1 27. The Subsidence Dispute is, however, within the
2 || exclusive jurisdiction of the Hon., J. Michael Gunn, as provided
3 by in the Judgment, Peace Agreement, the Rules, and the OBMP. By

4 I 1linking the issuance of the encroachmentvpermit to indemnity for

S | the Subsidence Dispute, Chino is seeking to circumvent and to
6 | unilaterally amend the Judgment, -Peace Agreement, the Rules and
7§ the OBMP which vest jurisdiction of water production and supply

B | and of the Subsidence Dispute in the Watermaster and the Hon. J.

9 § Michael Gunn exclusively. ;
10 281 The pre-existing encroachment Ordinance 88-10 required
11 j only. that the permittee indemnify Chino f£or the cost of
12 | restoration of damages to the public right of way; whereas the
13, ]| amended Ordinances now require that tﬂe permittee further
14 |} indemnify Chino for “the remediation éosts of all environmental
15 || damage caused directly or indirectly by construction.” fThis
16 || indemnity far exceeds any damage that could reasonably result

17 § from the issuance of an encroachment permit for Phase 2 of the

18 | Pipeline Project and continues without limitation. Ordinance
19| 88-10 also set a ten (l0) day limit by which an encreoachment

20 I permit had to be granted.

21 29. ¥Following the enactment of the Amended Ordinznces,

22 | Chino has sought unilaterally to modify the Pipeline Agreement

23| by adding extracrdinarily onerous conditions to the issuance of

24 || the pesrmit and linking extrinsic issues and disputes to its 5

25 j issuance. Such conditions include, but are not limited to: 3 |
i

2¢ {2) Demend that Chinc Hills pay $20,000 tc Ching

27 § allegedly as rsimbursement for property damage caussd by ground

28 || settlement on Chinc Avenus, which Chinc zlleged had occurred as

fRIT OF MANDATE
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a result of the Phase 1 project, but which Chino Hills
vigorously disputed (Exh. 35); |

(b) Imposition of new terms and cdhditions on the
Pipeline Agreement as follows (Exh. 25);

(1) Chino Hills to provide Chino a portion of
the water transmission capacity in the P;ojecﬁ without
compensation; d

(11)  Chino Hills and MVWD to enter into an
agreement whereby assurances are made éo Chino that none of its
current .well production will be affected by MVWD's productionuof
water from the North end of the Chino Baszin;

(1ii) Chiro Hills to cease all “deep” well

production in the South end of the Basin to alleviate Chino’s

subsidence c.oncernsh; and,

{iv) Chino EHills to agree to be perpetually
responsible for any damage caused to Chino’s rights-of-way dus
to the Pipeline Project. |

. {¥v) Demand that Chino Hills execute a form
encroachment application that contained burdensome and
oppressive hold harmless provisions that, if éxecuted, would
bind Chino Hills in perpetuity for all environmentazl damages for
the Subsidence Dispute.

30. Chino Hills has performed all conditions, covenants

znd terms resquired of it B0 be perxfoxrmed puzsuwant te the

VERIFIED PETITION FOR WRIT OF MARNDATE
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1 perforﬁance by Chino of the original Pipeline Agreement. In
2 i addition, Chino Hills has refused to accept any conditions for a
3 §| Phase 2 encroachment permit that‘were not confained in the Phase
4 | 1 encroachment permit, and are not reasonéble time, place and
5 )| manner conditions. Reasonable conditions for the issuance of
.6 || the Phase 2 encroachment the permit are:
7 (a) Chino Hills willnrestrict hours of ;:onstruction
8 | to Monday through Friday 7:00 a.m. to 5:00 p.m.; and for streets
9 twith significant traffic flow during peak hours, further’
10 ff restriction from $:00 a.m. to 3:30 p.m.;
11 (b} Chiné Hills will accept responsibility for all
12 | damages caused to the right-of-way or adjacent properties within
13 {{ Chino which is directly caused by the construction activities
14 )| for the project; and
15 {¢) Chino Hills will indemnify Chino for damages
16 || directly caused by the construction activities and will repair
17 {| the road as is customary for such projects.
18 32. Chino has refused to abide by the Pipeline Agreement,
19 || and continues to refuse to issue the permit in accoxdance with
20 || reasonable conditions set forth above, despite attempts by Chino
21 § Hills sincs Rugust 2001 to =chieve z reselution with Chinc for
22 § reasonable conditions for the issuance of the permit.
23 33, Chinc has likewise refused £o process either the pre-
24 | application fox perﬁit filed by RBF oz the application for
25 {permit filed by Treutwsin igr Phase 2 of the Projsct. Although
26 | both applications were filed whils Ordinance 88-10 was in £Zfz27-
27 | (which requized action within ten (10) davs on an applicatiz:
28 | before ths effective dates of the newly enacted Amendad

=17~ .
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1 |l oOrdinances, Chino alleges that said applications are invalid

2 || because they were not filed directly by'chino Hills, as

3 j allegedly required by the newly enacted Ordinénces (see

¢ | Trautwein Declaration, paragraph 11).

5 34. Because of the delay in obtaining the Phase 2 permit,

6 || Chino Hills has been compelled to cancel the Trautwein Contract.
-7 || Trautwein alleges that, pricr to notice of cancellation, it had
8 || already committed substantial expenditures in the form of

9 § material and equipment'orders relating thereon, allegedly

10 | totaling $1.9 milliom.

11 FIRST CAUSE OF ACTION

12 *  DECLARATORY RELIEF

a3 (AS TO ALL RESPONDENTS)

14 35, DPetitioner repeats and realleges each and every

15 || 2llegation contained in paragraphs 1 through 34 as though fully
16 || set forth herein.

17 36, Pursuant to Section 10101 of the Public Utilities Code
18 |t {("PUC"), & legislative grant is bestowed upon Chino Hills to

19 § construct, operate and maintain water pipes, all with the

20 {i necessary appurtenances, on or under any road or avenue which
21 |l the route cf such works intersects, ¢rossssg, or runs along in

22 § such a manner as to afford security for life and property.

23 - 37. By operation of law, acceptance of thé legislative

24 % grant sstablishes z constituticonzily protected contract right.
25 | Further, by wvirtue of the Pipeiiﬁé Agreement andé the conduct oI
26 j Chino, Respondent has conceded Petiticnexr’s right te install the

27 || 2ipeline Project under East End Avenue in Chino,

(@]

28 38. Pursuant te PUC §10101, Chineo Hills and Chino had an

RIV #73328 v3 -18-
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agreement for the Pipeline Project on which Chine Hills relied
and constructed Phase 1, With respect to Phase 2, Chino has
revoked the original terms and conditions of tﬁe Pipeline
Agreement and has imposed onerous conditions exceeding customary
time, place and manner conditions. Chino has refused, and
continues to refuse to establish reascnable conﬁitions.

3%. Mora than three monthg have elapsed since Respondent.
has refused to abide by the Phase 1 agreement which established.
reasonable terms and conditions for construction of the Pipeline
Project.

40. Chino Hills has detrimentally relied upen the Pipeline
Agreement, has expendéd over $500,000 on the construction of
Pﬁase 1 of ﬁhe‘Pipeliné Project and has irrevocably committed to
the expenditures of further large sums of money for Phase 2, by
entering intc the Trautweiln contracg in excess of $3.7 million
for the construction of Phase 2 of the Pipeline Project.

41. The Pipeline Project ie the only reasonable,
practicable and feasible method for Chino Hills to obtain its
daily allotted water supply from MVWD, and indeed, Chino agreed
to the specific route of the Pipeline Project along East End
Avenue.

42, The Qipeline Préject'design zand construction plans are
in complete accord with the beast known engineeggég practices and

les and safecy regulaticns of Ca2l Trans and
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pegsiblie with traffic conditions and other existing street usss.
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43. BAn actual controversy has arisen and now exists
between Petiticner and Respondent concerliing their respective
righ&s and duties under PUC §10101 in that Petitioner contends
that the burdensome conditieons imposed by éespéﬁdent in the
Pipeline Agreement and through its newly enacted encroachment
permit process unreascnably and gniawfully intéifere with
Petitioner’s lagislative grant established under PUC §10101.

44. Chino Hills desires a judicial determination of its
rights and duties pursuant to PUC §10101 and a declaration
(1) to enforce the Pipeline agreement under the terms and
conditions get forth in Paragraph 31 above; (2) stating that
Respondent’s encroachﬁent permit process is unreasconably and
unlawfully interfering with Chino Hills’ exercise of its
legislative grant, and (5) that Chino Hills may enter Chino’s
right of.ways pursuant to PUC §10101 to construct Phase 2 of the
Pipeline Project.

45, A judicizal declaration is necesgary and appropriate at
this time under the circumstances in order that Chino Hills may
ascertain its rights and duties with respect to its legislative
grant as to the Pipeline Project and the Court may establish the
terms and conditions to govern the construction of Phase 2 of

the Pipeline Project.

SECOND CRUSE -0F ASTION

ORDINARY MANDAMUS

(32 TO ALL RESTONDENTE)

48. Petitioner repeats and realleges eich znd evexy

allegation contained in Paragraphs 1 through 45 as though fully

RIV 73346 V2 20~
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1 47. Petitioner brings this cause for oxdinary mandamus
2 || pursuant to California Code of Civil Procedure '§1085 to compel

3 § the performance by Chino of its duty under PUC §10101 and to

4 || compel Chinc to allew Chine Hills the use and enjoyment of its

S || legislative grant under PUC §10101.

€ 43. By refusing to allow Chine Hills to enter Chino’s
7 | right of ways to construct Phase 2 of Pipeline Project, a right 5
8 || granted upon Chino Hillgs through PUC §10101, Chino has abused
9§l its diseretion in numerous fespects, including, but not limited
10 jj to (a) failing to proceed in a manner required by law; (b)

11 | enacting an ordinance which is arbitrary and caprigious, andlnot
12 || supported by fair or substantial reasons; (c) repudiating the

13 original Pipeline Agreement; and (d) refusing to issue the %

14 || encroachment permit purguant to Ordinance 88-10 which was in

15 || effect on August 22, 2000 and July 12, 2001 when Chino Hills’
16 | representatives RBF and Trautwein applied for the permits.

17 49. As a result of Chino‘s refusal to abide by PUC §10101
18 anﬁ failure to issue the Phase 2 encroachment permit, Chino

19 (| Hills has been and is damaged in that it has been; and will

20 I continue to be unable to construat, operaté and maintain

21 | necessaxy and essential water pipelinés that is the subject of

22 i this petition.

23 50, Chinc Hills has a beneficial interes: in the issuance
24 # of 2 writ of mandamus As ths municipality being denied access
22 §| to Chine’s right of way, Chino Hills’ rights and intszests have
28 || been and will ba sgeverely adversely zfiected, and the grant
27 ] afforded £o it undar PUC 810101 will be invalidated
28 1 /.7.7

RIV 275346 v2 =21~
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51. Chino Hills has no plain, speedy and adequate remedy
in the ordinary course of law for the relief prayed for herein,
because of Chine Hills’ need for additional water sources to
meet its immediate needs. | »

52. Accordingly, Chino Hills respectfully requests that
the court issue a writ of mandamus requiring Chino to permit
Petitioner’s access to Respondent’s right of way so that the
Pipeline Project can be completed, and for the issuance of an
encroachment permit unéer the reasonable time, place'aﬁd manner
conditions as alleged above in paragraph 31.

" THIRD CAUSE OF ACTION

INVALIDATION OF ORDINANCES 2001-08 AND 2001-09 DUE TO PREEMPTION

UNDER PUBLIC UTILITIES CODE §10101, ET SEQ.

(AS TO ALL RESPONDENTS)

53. Petitioner repeats and realleges each and every
allegation set forth in paragréphs 1 through 34 as though fully
set forth hexein. |

54. The legislative intent behind PUC §10101, et seg. is
to enmsure, through legislative grants, that every municipal
corporation has the right to construct, operate and maintain,
inter alia, water lines and conduits with all the necessary
appurtenances, across, along, in, under, over, oOr upon any road,

street or alley for which the routs of such work intersects.
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1 | costs of restoration to the public right-of-ways, but also

2 ] substantially increased costs for liability to other property
3 | and other parties whose property may be damaged and for the

4 | remediation costs of all environmmental daméges caused directly

5 or indirectly by the construction, without limitation and in

6 | perpetuity.
7 57. With this language, the Amended Ordinances attempt to
8 place burdensome restrictions upon any party exercising its
9 jf rights under PUC §10101, et seg. thus prohibiting and
10 |} restricting the legislative grant afforded to them.
11 58, with 'the enactment .of Amended Ordinances, Chino has
12 || enacted legislation, the actual language of which conflicts with
.13 previously enacted state law.
14 59. The power delegated to a local body pursuant to
15 | Section 11 of Article XI of the State Constitution prevents a
16 || local body from enacting legislation within a field that is
17 || regulated by the state. 7Thus, the Constitution prohibits
18 || Respondent from imposing additional, more restrictive
19 | requirements upon Petitioner when implementing the legislative
20 j| grant to construct pipelines within Respondent’s streets under

21 ) PUC §10101.

22 FOURTH CAUSE OF ACTION

23 INVALIDATION OF UKGENCY ORDINANCE 2@51=ﬂ@

24 EAND RECULAR ORDINANCE 2001-09 AS ARBITRARY AND CAPRICIOUS
25 (A8 TG ALIL XESPONDENTS)

26 0. Petitiocnsr repeats and realleges each and every

Ih
|_.n
]...‘

F

27 § allegation sei Zoxrth in pazragraphs 1 through 34 as thoug

[
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1 6l. Prior to August 2001, Chino’s encroachment permit

2 | process was typical of that of other municipalities and its

3 | Ordinance 88-10 was consistent with PUC §10101;

4 62, The newly enacted Amended Ordinances are arbitrary and
51 capricious in that:

3 {a) They reguire that any party seeking or requesting

71 to go inte Chino’s right-of-way warrant that they indemnify

8 || Chino against all damages, not only to public right-of-ways, but
9 || to other properties and to third parties whose property may be
10 | indirectly damaged, as well as pay for all the remediation costs

11 | for all environmental damages cauged directly or indirectly by

12 || the construction without limitation and in perpetuity, including

15 démages relé:éd to operation of the DeSalter Facility within the

14 ff Chino Basin;

15 b (b)Y They were adopted on fabricated emexgency basis
.16 || without the n@rmal legislative measures accorded new ordinances.

17 || Peticioner had submitted two previous permit applications for

18 | Phase 2 under Qrdinance 88-10 (Exhs. 17 and 18), which

19 | Respondent has failed te process. After Petitioner completed

20 | Phase 1 of the Pipeline Project early at Resgspondent’s reguest,

21 Respondent vacated Ordinance 8é=10 and adopted the Amended

2z || Ordinances as a ploy te bar Chino Hills from completing Phase 2;

¢

23 ) (¢} The-amended Ordinanges are not supported by

7

]

24 || fair or substantial reason, &re not based upon consideration of

25 | relevant factors, and resuls frem and a cleaxy erzory in itz

I
aS
(15

3
3
[a]
LM
[ g4
fay
b
')

27 {&) The 2Amendsd Ordinances expresgsl

28 || applicants which are municipalities enter into an agresament.

RIV §75346 v2 -24-
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1 {| Respondent presented Petitioner with an agreement containing

2 || conditions that would invalidate the Judgment, Peace Agreement,
3 | Rules and Regulations; and the OBMP, and included such onerous
4 jj conditions as to render impossible the completion of the

5 | Pipeline Project (Exh. 28},

] 63. Negotiations between Chino Hills and Chino for the |
7 | construction of the Pipeline Préject have been ongoing since %

g 1 1998. For Chino to initiate, implement and adopt the Amended

9 || Ordinances requiring burdensome and oppressive conditions which

10 ‘conflict with the intent of PUC §10101, is not supperted by

11 ) fair or substantial reasons, and ¢onstituteg an unauthorized
12 || course of action. The Amended Ordinances are arbitrary and

13 || capriciocus,

14" FIFTH CAUSE OF ACTION

15 " INVALIDATION OF URGENCY ORDINANCE 2001-08

15 || AND REGULAR ORDINANCE 2001-09 BASED UPON VAGUENESS AND AMBIGUITY

17 (AS TO ALL RESPONDENTS)

18 64 . DPetitioner incérporates by reference each and every
19 j| allegation contained in paragraphs 1 through 34 as though fully
20 || set forth hezein.

21 65. The Amended Ordinances contain vague and ambiguous

22 || language =0 as the applicant is not apprised and informed as to

h the applicant is being bouns. |

22 || precisely what terms to whic |
24 65. The applicant is to sign a2 statement which rsads in f
25 §parc *. . . Finmally, I understand and agres to compensate the

27 j damages To the public right &f way, cther City property and &

28 j other partieg whose life or property was damaged, and the

RIV 275338 v2 . =25- . .
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1| remediaticn costs of all environmental damages caused, directly

2§l or indirectly, by my construction as required by Chapter 12.02

3| of the Chino Municipal Code.” (Exhs. § and &.)

- 67. . This language centained in the eﬁcroachment permit
5 (| statement is overly vague and ambiguocus, does not affcrd the g
6 § applicant an understanding as to precisely the terms to which

7 | the applicant will be bound, is uncertain as to what constitutes

8 § *all environmental damages” and as to the meaning of the terms
9 i “directly or indirectly~, | ;
10 68. Because the language contained in the Amended |
11 § Ordinances is vague and ambigquous, and places a burden upon the
12 || applicant which does not inform the applicant of exactly what
13 .the appliéant wili be bound te, the Ordinance must be declared
14 | invalid. “

15 " 69. The Amended Ordinances require applicants which are

16  municipalities to enter into an unspecified and undefined

17 jj agreement with the City of Chino. This reguirements £further

18 §f rendexrs the Amended Ordinances vague and ambiguous,

19 Therefore, Petitioner, Chino Hills, prays as follows:
20 AS TO THE PIRST CAUSE OF ACTION
21 1. For a judicial declaration that: (a) the Pipeline

22 j Agreement which applied to Phase 1 of the Pipelins Projesct

23 §j applies sgually to  Phase 2 of the Pipeline Project: (b) that
24 | Chino’s newly enacted encrozchment permit process is

25 { unreasonaely and unlawfully interifering with Chine Hills

2¢€ | exercise of igs legislative grant; and (g} that Chino Hills mey

27 || enter Chino’s right of way pursuant to PUC §10101 o construct

28 || its water pipeline system.

BRIV #73345 v2 -26-
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2. That the following reasonable ﬁime, place and manner
restrictions shall govern the construction of Phase 2 of the
Pipeline Project: |

- {a) Chino Hills will restrict hours of construction
tc Monday through Friday 7:00 a.m. to 5:00 p.m.; and for streets
with significant traffic flow durihg peak hours, furcher
restriction 9:00 a.m. to 3:30 p.m.;

{b) Chino Hills will accept responsibility for all
damages caused to the right-of-way or aajacent properties within
Chino which is proximately'causgd by the construction activities |
for the project; and

(¢) Chino Hills will indemnify Chino for damages
directly caused by the construction activities and will repair
the road as is customary for such projects;

AS TO THE SECOND CAUSE OF ACTION

1. That the Court issue a preemptory writ in the first
instance c¢ommanding respondent, Chinec, to permit Chino Hills to
enter its right of ways to allow completion of the Pipeline
Project pursuant to PUC §10101 and for the issguance of an
encrecachment permit pursuant to the same conditions set forth
under Ordinznce 88-10, under which Phase 1 of the Pipelineg
Project was completed; oz
e K -
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2. That the Court, alternatively, issue an alternative
writ to show cause why Chinc should net allow Chino Hills to
enter its right of ways to allow completion of the Pipeline
Project pursuant to PUC §10101 and for issue of an encroachment
permit pursuant to the same conditions set forth under Ordinance
88-10, under which Phase 1 of the Pipelines Project was
completed. ”

AS TO THE THIRD CAUSE OF ACTION

1. Invalidate Urgency Ordinance 2001-08 and Regular
Ordinance 2001-09 due to preemption under PUC §10101, et seq.

AS TO THE FOURTH CAUSE OF ACTION

1. Declare that Urgency Ordinance 2001-08 and Regular

Ordinance 2001-09 are arbitrary and capricious and thus invalid.

AS TO THE FIFTH CAUSE OF ACTION
1. Declare that Urgency Ordinance 2001-08 and Regular
Ordinance 2001-09 are vague and ambiguous and thus invalid.

AS TO ALL CAUSES OF ACTION

i. For the cost of this proceeding and for such other and

further relief as the Court deems just'and propar,

T

2. For all atterney’s fee’s associated with the £iling o
this petition and obtaining relief therson.

DATED: December €, 2001 ‘BURKE, WILLIAMS & SORENSEN, LLD

| ~ By: \Q’/M Q%Mﬁ-@“?

DEBORAE C. PROSSER
GERALYN L. SKAPIX
Attorneys for

CITY OF CHINO EILLSZ
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VERIFICATION

I, Mike Kapanpour, declare that I am empléyed as the
Capital Projects Manager of the city of chino Hills and, as
such, have authority to execute thig Verification.

I have read the VERIFIED PETITION FOR WRIT OF MANDATE

70 C.C.P. § 1085; AND REQUEST FOR DECIARATORY RELLEF

TO PUBLIC UTILITIES CODE § 101010, et seg.. and know

jts contents which are true to my own knowledge, except for

3

e 3 Ar -[= ion and belief, and, as to those

|

matters,

state of

RIV $75388 v2
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I believe them to be tzue.

I declare under penalty of perjury under the laws of the

California that the forecoing is true and correct, and

that this Verification’'was executed on December 6, 2001, at

riverside, California.

ﬁgé 2 %<2%fiéﬁééﬁ\_. L‘A#”“’#}

T Mike Képanp?br
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