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23 The State of California ("State") submits this response to the Motion and 

24 Supplemental Points and Authorities of the Chino Basin Watermaster ("Watermaster") 

25 concerning the status of negotiations with the Department of Water Resources and the 

26 Optimum Basin Management Program ("OBMP"). 

27 The State supports the request of the Watermaster, following the public hearing 
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NEGOTIATIONS WITH THE DWR OPTIMUM BASIN MANAGEMENT PROGRAM; PROPOSED ORDER 



1 held on September 15, 1999, at 9:00 a.m. to forward the Phase I Report to the Court to be 

2 received and filed as a Phase I Report. Some of the parties in their comments, including 

3 the State, Cucamonga County Water District, and Pomona have requested that the 

4 W atermaster, and this court, explicity note that the parties reserve their right to comment 

5 on and/or object to the entire OBMP at the time the entire OBMP is presented for 

6 approval. 

7 The Court appointed referee, in her comments to the Watermaster, seemed to 

8 concur in this request, in that she recognized that some of the issues raised by the parties 

9 may be premature, prior to the development of the final OBMP. 

10 The State filed comments on a number of occasions urging that the Parties attempt 

11 to reach voluntary consensus. Copies of the State of California comments are included in 

12 Appendix A, Public Comments pgs. 53-116 and in the transcript of the hearing (pgs. 169-

13 175). Inadvertently excluded are the written comments provided at the public hearing. and 

14 the cover letter filing the additional documents requested at the hearing. A copy of the 

15 September 1s; 1999 written comments and additional letter are attached hereto Exhibit A. 

16 (The page� of the Appendix inadvertently omit' a bate stamp on the second side of each 
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Wherefore, the State requests that this court receive and file the Phase I report with 
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1 the recognition that the parties reserve their,rights to object to and/or comment on the 

2 entire OBMP in the future. 

3 Dated: September 28, 1999 
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Respectfully Submitted, 

BILL LOCKYER, Attorney General 
of the State of California 

- MARY HACKENBRACHT, · Acting Assistant Attorney General 
MARILYN H. LEVIN, 
Deputy Attorney Generi 
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Deputy Attorney General 

Attorneys for Defendant 
STATE OF CALIFORNIA 

RESPONSE OF ST ATE TO WATERMASTER MOTION AND SUPPLEMENTAL P's & A's CONCER.."'IING STATUS OF 

NEGOTIATIONS WITH THE DWR OPTIMUM BASIN MANAGEMENT PROGRAM; PROPOSED ORDER 



EXHIBIT-A 



September 15, 1999 Comments of State of California 1� flt./q1 1  
1 .  I am Marilyn Levin, Deputy Attorney General of the California Office of the A l 

General. Our office represents the State of California, and all state agencies and dep with 
lands overlying the Chino Basin. Our office represented the State of California in the Chino Basin 
water rights adjudication. The State is a party to the judgment. The State agencies that produce 
water and/or own land in the Basin include the California Department of Corrections, the 
Department of Fish and Game, the Department of Transportation and the Department of Toxics 
Substances Control. The State of California is in the Agricultural Pool. 

2. The State and the California Department of Corrections filed comments on various drafts of 
Sections l through 4 of the Optimum Basin Management Program. The latest comments were 
filed on September 7, 1999 in response to Phase Jofthe Optimum Basin Management Plan. One 
of our continuing concerns is that the revised drafts are not red-lined, and therefore it is difficult, 
if not impossible, to identify the major and/or minor changes to the language in each draft. 

3 .  I would like to highlight a few points today while incorporating all my prior comments and 
reserving the State's rights to comment and object to Phase I and Phase II as it is further 
developed: 

A. I would like to commend all the parties and the consultants, including the referee, for their 
hard work and dedication to the development of the Optimum Basin Management Program. 

B. I think it is important to let the court know that the parties are working to reach a 
consensus, without extensive litigation on legal and procedural issues, on the main elements of a 
Basin Management Program. The program as proposed at this time addresses maintenance of the 
safe yield and the quality of water in the Basin. 

C. I think it is important to let the court know that many of the parties support many of the 
statements in the Phase I Report, but that many of the parties object to some of the conclusions 
and facts contained within the report. Because of these objections and concerns, it is impossible 
for many of the parties at this time to approve or adopt the elements of the program developed to 
date because the financing elements have not been finalized and the parties are unable to assess 
the financial impact on them. Therefore, in the State's opinion, it is premature at this time for the 
committees or the Watermaster to vote to adopt or approve an Optimum Basin Management 
Program. The court referee has recognized some of the concerns of the parties in her 
memorandum. 

D. However, the court had set a deadline for the development of the OBMP and the 
appointment of the Watermaster. Therefore, the Watermaster , after hearing all the comments, 
should respectfully modify the court referee's recommendations and request that the court 

1 .  Receive the Phase I Optimum Basin Management Program dated August 19, 1999 as a 
report, subject to the comments and objections received, and with the recognition that the 
language in the document may be revised and/or updated as part of the development of Phase IL 



2. Recognize that the Parties reserve all rights to comment and/or oppose the Phase I 
Report and the Phase Il implementation program and to raise any legal or procedural issues with 
respect to the Optimum Basin Management Program . .  

3 .  Recognize that the Parties are respectfully seeking additional time from October 28, 1999 
to May 3 1, 2000 to prepare and agree to an implementation plan through continued. consensus 
building within the Basin in order to avoid costly litigation. 

4. Recognize the following schedule proposed by the parties: 

Development of Draft Implementation Program between September 30, 1999 and February 
4, 1999. Circulation ofOBMP, including proposed voluntary implementation program by 
February 4, 1999. 

Final Comments on Optimum Basin Management Program including Phase Il to be 
submitted to Watermaster by March 3, 1999. 

Comments circulated to all parties by March 10, 1999. 

Consideration by Pool and Advisory Committees between March 10, 1999 and April 21, 
1999 

Consideration by Watermaster by April 28, 1999. 

Filing of Pleadings with Court regarding the development of Phase I and Phase Il of the 
OBMP on May 12, 1999 with court hearing set for May 3 1 ,  2000. 

5 .  Set a Status Conference Hearing for January 18, 1999 with comments to be submitted by 
referee on progress of parties and Watermaster to develop Phase II of the OBMP and 
negotiations with DWR . .  

6. Continue the hearing currently set for October 28, 1999 to May 3 1 ,  2000 re the OBMP 
and negotiations with DWR. 

7. Continue the hearing re Appointment ofNine-Member Board to June 9, 2000. 

I conclude by urging the Watermaster to urge to court to adopt this revised schedule as 
reasonable. The additional status conference should be encouraged to provide the court with 
continuing information about the significant progress the parties have made, and the intense, time 
consuming process in which the parties have been engaged. 



BILL LOCKYER 
Attorney General 

State of California 
. DEPARTMENT OF JUSTICE • 
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RONALD REAGAN BUILDING 
300 SOUTH SPRING STREET, SUITE 52t2 ·  

LOS ANGELES, CA 900 1 3  
Public: (2 1 3 }  897-2000 

CHINO BASIN WATERMASTER Chief ofWatennaster Services 8632 Archibald Ave., Suite 109 Rancho Cucamonga, CA 9 1730 

Septen,1ber 16, 1 999 

RE: Comments on DRAFT OBMP Sections 
�tewart: 

Facsimile: (2 13)  897-2802 
(2 13) 897�26 12  

As requested at the public meeting on September 15 ,  1999, enclosed please find the following documents to which I referred in my comments and which will be included in the record: 
1 .  Summary Prepared by Rand Corporation dated October 1 9, 1978 ;  and 2. Plaintiff's Post Trial Memorandum filed July 1 2, 1 978. 
Again, thank you for the opportunity to comment. 

c :  \dat\wp8\letter\Stewart09 1 699 .chino 

,._,.,,.,..,.,S.,...,in_.,cerely, {f � 
' . MARILYN H. LEVIN Deputy Attorney General 

For BILL LOCKYER Attorney General 



19  
October 
19 78  

Mr. Fran Brounnenschenkel 
Chino Basin Municipal Water 
8555 Archibald Avenue - Box 
Cucamonga , Calif . 91730 

Dear Fran : 

Rand 
SANTA MONICA, CA. 90406 

Dis trict  
69 7 

We have prepared the enclosed case s t_udy of  ground water management 
in the Chino Basin as par t of  our Draft Report  to the California 
Assemb ly on the evolution of ground water management in Southern 
Cali fornia . I am particuiarly interes ted in assuring the accuracy of 
the enclosed �raft and would welcome your comment on i t .  

Please fee l free t o  "mark up" the draf t material . 
ing under a time cons traint , I would welcome your 
of this month . Please  call me at 916/ 442-90 85 i f  
would like t o  dis cuss . 

Since we are operat
comments  by the end 
there is anything you 

Your comments  have been mos t  helpful in developing the Chino cas e  s tudy . 
I apprecia te your willingness  to take the time to  review i t .  

Since rely , 

l!�t�. Director  
Sacramen t o  Office 

AJL : em 

.. 

T H E  R A N D  CORPORAT I ON , 4 5 5  CAP I TOL MAL L ,  S U 1 T E .,,2 5 ,  SACRAME NTO, CA L I FORN IA  9581 4 ,  PHON E : (91 61 442 -9085 
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Appendix G DRAFT 
CHINO BASIN GROUND WATER MANAGEMENT* 

BACKGROUND 

The Chino Basin adjudication is the latest  example of management via 

adjudication. Th" stipulated judgment i nvo l ving 1 300 parties provides for 

several ·innovations including Watermaster management by an overlying 

Municipal Water District ,  with important producer checks and balances on 

the exercise o f  its powers , and for separate management plans affecting 

different classes of  users . 

The Chino Basin , the largest ground water reservoir in the South Coast 

area , contains over 8 million acre feet of water in storage and includes por

tions of Riverside , San Bernardino and Los Angeles Counties . It  collects sur

face runoff from the San Gabriel Mountains and rainfall from the valley floor. 

It lies within the Santa Ana River Watershed upstream from Orange County 

(see Map) . 1976 ground water use totaled about 182 ,000 acre feet and surface 

water primarily from MWD about 36 ,000 acre fee t .  While most water is still 

use d  for agriculture , urbanization has increased municipal and industrial uses . 

Agricultural production consists primarily of citrus crops and vineyards . "  

Major industrial users are Kaiser Steel , Southern California Edison , and 

Sunkist .  Maj or urban centers in the Basin are Ontario, Pomona , Chino , Fontana, 

Upland and Montclair . 1976 pumping costs for appropriators averaged between 

$25  and $ 30 per acre foo t ,  and for overlying agriculture users about $40 to $50 

per acre foo t .  The Basin is overlain by Chino Municipal Water Distric t ,  Western 

Municipal Water District ,  and rononn Valley Municipal Water District . 

The Chino Basin has been in an overdraft condition for the past 20 years . 

This has result�d in lowering of water tables and increased pumping costs . 
* 

In addi tion to the sources cited below this summary is based on interviews 
with producers , Chino Basin MWD s taff , consultants and attorneys involved in the 
adj udication including : Donald Stark , Fran Brommenschenkel, Ed Dubiel , Martin 
Whe l a n ,  Adolph Moscovi t z ,  Fred Douma . Lee Travers , and Hoite Rugge . 



Exis tence o f  ni tra tes cons t itutes a wa ter qua l i ty problem ,  particularly in the 

eas terly portion o f  the Basin .  There has been some subsidence although this has 

no t been regarded as a maj or :problem . The question of  what to do to manage ·the · 

Basin has be.en an issue for the pas t 10-15 years . While there are some important 

short- term water quality problems facing the area , continued overdraft and 

op tima l use o f  ground wa ter and surface supplies constitute a long- term problem 

affecting the entire overlying area . 

There were two impor tant s teps that  p receded the development of  a ground 

water man�gement p rogram for the Chino Basin . Firs t was the formation o f  the 

Chino Basin Municipal Water Dis trict and its annexation to MWD in 195 1  to obtain 

supplemental imported water to meeting growing area water demands . 

Second was an agreement governing the allocation of  water supply in the 

San ta Ana River Waterbed . This was accomplished by an adj udication action 

init ia ted by Orange County Wa ter Dis trict in 196 3  involving 4 , 000 parties . 

The down� tream users in Orange County wanted to assure tha t increased water use 

by ups tream users in the Chino area did no t deplete their s upply . A 1969 

s tipula ted  j udgment resolving the interbasin conflict  provides for a regional 

allo cation o f  S an ta Ana River sys tem water s upp ly in a way similar to that 

developed for the San Gab rie l Rive r sys tem . Under this j udgment the Chino 

Bas in Municipal Wate r Dis trict  (along with the Wes tern Municipal Water Dis tric t 

in Rivers ide Coun ty ) is  required to p·rovide water to assure an average flow at 

Prado Dam fo r downs tream use in Orange County . The j udgment  is  moni tore� by a , ' 

f ive- pers on Watermas ter under cour t supervision . With i t s  ob liga tion to down

s t ream use r s  se t t led , Ch ino Bas in Wa ter users were now in a posi tion to formu

late  a ground wa ter managemen t plan for the Chino Bas in • 

• 
* 
Orange County Water Dis triat v .  Ci ty of Chino et a l, Case No . 117628 , 

Orange Co un ty S uperior Court , Apr il 17 , 1969 . 



EARLY PLANNING EFFORTS 

After se ttlement of  its dispute with Orange County , the Chino Basin Water 

Use rs Association and the Chino Basin Municipal Water Dis trict took leadership 

to develop a ground water management · plan _ using imported water for replenish

ment . There were four primary factors that stimulated a search for ground 

water management : 

1 .  Increased pumping cos ts due to higher pump lifts and increasing power 

charges . 

2 .  The fear that uncontrolled pumping would deplete the basin and require 

future construction of expensive surface delivery systems . 

3 .  Recognition that controls were required to force local producers to 

use more expensive imported water.  

4 .  Desire to make efficient use of basin transmissive and s torage capacity . 

Since the bas in could be managed without a production cutback through 

replenishmen � producers could have chos en not to adj udicate and ins titute a 

· program similar to that in Orange County using a pump tax . Most  producers 

did not favor th is approach . They wanted ves ted rights pro tected and accorded 
* 

an economic value . I t  was believed new users would be the primary beneficiaries 

of an Orange County type plan since their water costs would be essentially the ... ' 

same as those with his toric righ ts .  

Early negotia tions during 19_70- 7 1  to develop an acceptab le ground water 

management plan failed . Ini tially , the Chino Basin Municipal Water Distric t pro

posed a gross pump tax (i . e . , tax on all produc tion ) to fund both studies neces

sa ry fo r deve lopn1e n t  of a managemen t p lan and the cos t of replenishment wate r 

as par t  o f  an  adj udica ted se ttlement , but this  was opposed  by agrictll tural pro

ducers . La ter , during 19 74 , intensive nego tia tions by all producers were renewed 

* • 
Fo r example , the City of  Upland had purchased water rights from a private 

wa te r company and believe d  the value o f i ts rights should be recognized and 
p ro tec ted agains t new use rs .  Similarly , other exis ting producers would bene fit  
to the exten t tha t  their rights  were es tab lished and recognized in the alloca tion 
o f ·  cos ts fo r rep lenishmen t wa ter . 



at  the behest of  the Chino District and area municipali ties ,  and an agreement 

was rea ched · to adj udica te the Basin wi th s tudies necessary to develop a manage-

ment plan and evalua te i ts e!fects financed through a temporary pwnp tax. 

Under the agreement the Chino Basin Municipal Water District  was recognized as 

the lead agency to develop the plan in consultation wi th producers . Legisla

tion was then reques ted and enacted in 19 75 {SB 222 Ayala) authorizing a $2 per 

acre f.t . pump tax for three years to fund special_ s tudies to verify past pro

duction and de termine bas in hydrology , o ther preliminary s teps toward adjudica

tion , an� to provide a tes t of  how a pump tax would work . The legislation 

required appointment of an Advisory Committee of producers and existing agencies 

by the Board · of the Chino Dis trict to develop the details of a plan. Special 

producer sub committees were set up to explore ways that cos ts of providing sup

plemental water might be allocated to overlying agricultural users , overlying 

non-agricultural us ers , and appropriators , The State participated · in the nego-

tiations as a maj or pumper in the Basin because of its correctional faci lity , 

I t  also is the larges t owner of  land overlying the Chino Basin . 

Bas in negotia tors faced several major hurdles before a se ttlement could be 

reached . They had to or gani ze a �iverse set of  p roducers , find an accepta�le 
...... 

means of  de termining their water rights and allocate the cos ts of  more expensive 

imported wa ter among them. This represented a difficult challenge since so many 

o f  the par ties were small agricul tural uers . They also had to define the 

boundaries of  the bas in hydrologically and geographically , and de termine what  

type o f  ins t i tut ional arrangemen ts  for basin governance would be  se t up . In 

addition they had to  dea l wi th uncertainty introduced into their ne gotiations 

by the 19 7 5  S ta te Supreme Cour t San Fernando decis ion . 

* • 
"Memorandum of  Agreement Chino Basin P lan" con tained in First Annual Report 

of Chino Basin. Muniaipa Z Water Dis trict� Nov . 19 76·, 



IMPACT OF SAN FERNANDO DE.fISION 

The early Chino negotiations were based on the mutual prescription theory 

developed in the Raymond Basin. The · san Fernando case made sub stantial changes 

in legal theory which governed previous adjudications and changed the nego

tiating ground rules for the Chino Basin adjudication . Probably the biggest 

impact of the San Fernando case was that mutual prescription could no longer 

be automatically applied and imposed on the parties .  It  made the determina

tion of  overlying and appropriative rights uncertain. It appears that the 

decision . strengthened the position of those with overlying rights vis-a-vis 

appropriators because cities realized they did not have prescriptive rights 

and would have to settle for less than they would have. received under mutual 

prescription. 

S trict application of mutual prescription would have given old farmers 

large rights and new farmers none . This caused a major split between farmers 

during the early negotiations . The San Fernando decision eliminated the wind

fall that· might have gone to the large diversified farmers . The solution to 

this problem was not to specify rights for individual agricultural producers 

and to work out a plan for equitable distribution of assessments among them. 
'·· 

The decision also complicated determination of the rights among appropriators 

s ince it eliminated interparty prescription among them. To solve this problem 

a negotiated agreement was worked out under which all appropriative rights were 

of equal priority and a specified base period woqld be used to determine them. 

San Fernando also removed an inequity affecting Kaiser industries . Application 

of mutual prescription with rights based on five years continuous use after the 

overdraft began would have seriously impaired the rights of Kaiser industries 

because they had a strike that reduced their use for one year • 
• 



ALTERNATIVE MANAGEMENT PLANS 

The legis la tively es tab lished Advisory Commit tee cons idered  a varie ty of 

bas in plans tha t had been developed elsewhere and retained attorneys and con

s ul tants  wi th expe rience in the development of  other Southern California con

j unc tive use management programs . The stipulated j udgment arrived at  in the 

Main San Gab riel Basin helped serve as a model for their  deliberation as did 

the me thod of  levying assessments used  in  Orange County . DWR. and Santa Ana 

Wa te rshed Project  Authori ty s tudies were also examined to help define water 
* 

demand and quali ty prob lems . 

To s t:tmulate resolution o f  outs tanding is$ues , an action was filed on 

January 2 ,  19 75 by the Chino Dis trict to adjudicate the Basin wi th the approval 

o f  producers . Its purpose was "to ac t as a unifying mechanism for all producers 
' 

� within the Basin" to develop a long- term basin plan under Watermas ter management .  

The maj or obj ectives o f  the plan were to halt unregulated overdraf t and 

s tabilize the basin , secure a long-term future water supply making efficient use 

of ground_ and surface waters ,  and develop an equitable means of  financing replen

ishmen t wa ter . I t  was agreed that  the adj udication would no t be  pursued unless 

agreements could be reached on the elements of a basin plan as part of the 

planning process auth�rized by SB 222 . As part of this process three overall 

managemen t approaches were evaluated : 

1 .  No Control .  Th is op tion assumed continued mining o f  the bas in without 

a recharge program . I t  was rejec ted after serious cons ideration because all maj or 

p roducer  groups , and espe cial ly the appropriators , believed the continuous over

u ra f t  wo u 1d  cven t ua .1.l y have serious conseq uences for the b as in . They favored  a 

lo ng- term ma nageme n t  approach tha t  would protect  their future wa ter s upply and 

economi c i n t e res t s  . 

• 
Op . Cit . F irs t Annua l Report 

f See  Department of Water> Resouroes Bu l le tin 104- 3 ,  "Mee ting Wa ter Demands in 
the  Chino-Rive rs ide Area . The work of  the commi t tee was made somewha t easier by 
th e � x i s tence  o f  produc t ion records req uired by the Recordat ion Ac t ,  



2 .  Strict Adjud:i..cation. Under this option producers would be res tric ted to 

"safe yie ld" and would have to separately purchase supplemental surface supplies . 

This approach was rej ec ted p rimarily because it  would involve maj or contes ted 

li tigation expense , delay and maj or uncertainty as to outcome . 

3 .  A Physical  Solution. The nego tiated "physical solution" controlling 

pumping , us ing pump taxes and ground and surface supplies conj unctively became 

more a ttractive as a �ompromise which benefi ted each producer group enough to 

gain their support . Also � one o f  the maj or obj ectives of the physical solution 

was to preserve the environmental values of the Chino area. Those involved in 

the negotia tions wanted to preserve agriculture and protect open space while 

assuring the long- term water supply necessary to permi t controlled growth . 

Cos t of  an analysis of the three approaches s trengthened the case for a physical 

solution . 

It  was es tima ted that by 1990 total cos ts to supply Bas in requirements wi th

ou t con t ro ls wo u l d be  abo u t  $ 3 1  mi l l ion  in 19 76  cons ta n t  dol l a rs while  imposi

tion of a s t rict  inj unc tion would cos t . $ 32 million and a phys ical solution 

$ 26 . 6  million . 
* 

Appropriators , s uch as the ci ties of  Pomona and Chino , several water dis

tricts  ( e . g . , Cucamonga County Wa ter Dis tric t and Monte Vis ta County Water Dis

tric t ) , and priva te wa ter companies (e . g . , Fontana Union Water Company ) ,  spear

headed the effort  to arrive a t  an accep table " physica l so lution . "  They had wate r 

prob lems and were in teres ted in ass uring a long- term wa ter  s upply wi thout being 

fo rced  to b ear the cos t of a s urface delivery sys tem .  They recogni ze d the need 

to protec t the agric ul tural economy and were willing to bear a large share of 

the  cos t s  of a phys i cal s o l u tion in par t  be caus e they could  more easily spread 
• 

th e se  cos t s  among  many users and saw thems e lves as  " inheritors"  o f  the bas in wi th 

the an t i c ipated decline of fu ture agri cultural water use . 

*Economic Evaluation of Proposed Physica l So lution for the Chino Ground 
Wa ter Basi n ,  U l t ra Sy s t ems I n c . , Ma r ch 19 7 7 , Tab le  3- 1 1 , p .  31 . 



A "strict injunction" applying the principles of San Fernando would have 

involved expensive litigation with an uncertain outcome. From the appropriators ' 

viewpoint,  no control and a "strict injunction" were unacceptable. They were 

willing to shoulder the added costs of  impiementing a physical solution in return 

for basinwide management in which they would have a predominant voice . 

Initial efforts were. made to put industrial users with overlying rights (see 

list) into the appropriators ' pool. This proposal was beaten back and the indus-

trial users were placed in a separate pool. The stake of the industrial users in 

the outcome was not as great as the other producers . The industrial group, led 

by Kaiser industries , supported the need for ma�agement to protect the area' s  

water supply and were willing to go along with an approach that gave some help 

to agriculture as· long as they did not have to assume a disproportionate share 

of  the costs of  a physical solution. 

Agriculture, which comprised the largest share o f  use in the basin, was 

facing the cost of higher pump lifts which would continue to b e  the case under 

no control. Agricultural producers believed they would be better off under the 

proposed physical solution than under no control because they would face increased 

pump cos�� that would probably cost more than any replenishment assessment they 

might have to pay. They were willing to take less safe yield than they might 

have gotten under a "strict injunction" to gain the overall benefit they anti

cipated receiving in reduced pump costs . Moreover ,  their replenishment assess-

· ment would be minor compared to appropriators because they received the lion ' s  

share of safe yield . As long as agriculture did not expand , their assessments 

in the future would be minimal. As overall agricultural use declined , their 

assessments would disappear altogether because total pool rights are guaranteed 

in perpetuity . With use by appropriators expanding they would pay the future 

increased costs of basin replenishment. 

a a C 



When it appeared that agreement could be reached among the parties the 

adj udication was ac tivated . Spurred in part by the 19 77  drough t ,  a stipulated 

j ud�ment was agreed to by them on January 27 , 19 78 , three years after the case 

was filed . 

THE JUDGMENT 

The j udgment es tablishes a framework for long- term basin management under 

a plan aimed at  assuring " that all water users dependent upon the Chino Basin 

will be allowed to pump suf ficient waters • • •  to meet their requirements� * tts 

primary obj ec tive is to permi t management by ·replenishment with replenishment 

cos ts dis tributed among producer groups . 

One of the unique aspects of  the Chino adj udication is the division of users 

into three separate management groups or "pools" ; overlying agricultural , 

overlying nonagricul tural (indust�ial users ) , and appropriative , with each 

poo Z alloca ted a share of the · basin 1 1 safe yield . 1 1  In accord wi th the physical 

so lution , each pool operates under i ts own pooling plan and pays a replenishment 

assessmen t to purchase water used in excess of  its share of  the safe yield or 

1 1 ope rating safe yield 1 1  defined as the appropriators ' share of  the safe yield 

.,. 

plus controlled overdraft authorized by the Watermas ter . This permits flexibility 

in bas in management to cons erve water over wet and dry cycles . However, the 

ini tial operating safe  yield was se t  for five years by the j udgment which also 

provi des fo r limits on accumulated oyerdraf t of the bas in and on operating safe 

yield . Thus flexibility is  limited during the early years of  bas in management 

p rimarily d ue to the interes t o f  appropriators in an assured supply while the new 

pro gram was being phased in . Af ter five years unused agricul tural wa ter i s  avail

able for rea lloca tion to  the approp riative poo l to supplement "operating safe 

yield . "  
• 

* 
Chino Basin Munioipa Z Water Dis tr>iot v .  City of Chino, San Bernardino 

S upe r i o r  Co urt  No . 16 4 3 7 , January 2 7 , 19 7 8 .  

1 1 ?.  



Transferability of  Rights 

Another special characteristic of the Chino Basin adjudication is that 

water rights for individual producers in the agricultural pool are not determined 
. , 

as they are for overlying nonagricultural users and for appropriators . Since 

agricultural rights are not specified they cannot be transferable . Overlying 

nonagricultural rights are determined but they are considered "appurtenant to 

the land" and not separately transferable . Only appropriative rights can be . 

transferred within the appropriative pool with Watermaster approval. 

Some agricultural producers (dairies) were opposed to transferability of 

rights because this would complicate their anticipated relocation within the 

Basin. They wanted rights to be transferred with the land which would assure 

them their required water supply. They were also concerned that transferable 

rights would inflate their water costs.  Although transfe.rability would have 

given agricultural rights value , this would have required the application of a 

·formula like mutual prescription to establish them. In addition to disputes 

between large and small farmers that this engendered ,  it also �ould reduce 

agriculture ' s  share of safe yield, benefit appropriators and result in higher 

agricultural costs . Overall , agricultural producers believed they had a "better 

deal" under the proposed physical solution under which they anticipated they 

would pay little or no replenishment assessment. 

Some appropriators were also conc-erned about transferability of agricul

tural water rights .  They feared that one appropriator might gain dominance by 

acquiri ng them. A l so ,  they were concerned about uncertainty that might result 

from rights transfeFs .  The judgment ties rights of  overlying users to over

lying land and provides a method for allocating unused agricultural rights to 

appropriators . 



BAS IN GOVERNANCE 

One of the maj or obj ectiyes of the Chino Basin nego tiators was to devise 

a plan for unified basin management .  They : explored how this might be attained 

within the framework of an adj udicated settlement . 

The expansion o f  local  dis trict boundaries by Specia l Ac t of  the Legis

la ture was unaccep tab le because conflicts wi th o ther overlying dis tricts could 

not be  resolved . For example . the San Bernardino Valley Municipal Water Dis

trict  would lose assessed value . some of which was being taxed to pay for 

� 
replenishment water if all the area overlying the Chino Basin were annexed to 

the Chino Basin MWD .  

A joint powers agreement was also unacceptable since i t  would involve 

es tablishing ano ther overlying agency with at tendant unnecessary adminis trative 

complexi ty . The Department o f  Water Resources was considered as Watermas ter 

but rej ec ted primari ly becaus e local interests did not want the S tate involved 

in manage�ent of  their bas in , They also were concerned that  Sta te management 

migh t impose higher cos ts on them . Ins tead of these  approaches , the negotiators 

chose the Chino Basin Municipal Water Dis tric t as Watermas ter , expanding its 

powers by�- the te rms of  the p roposed s tipulated j udgment . 

One of  the mos t interes ting aspec ts of the Chino Basin j udgment is the 

intri cate sys tem of governance es tab lished by i t . The nego tiators spent con

siderab le time fo rmula ting an ins titutional s truc ture t twhich would give a con

trolle d balance of authori ty and responsib ili ty be tween Chino Bas in Municipal 
* 

Wa ter Dis tric t ,  on one hand , and p roducers from Chino Basin , on the o the r .  

Firs t Annua l  Report of Chino Basin Municipa l Water District, Chino Basin 
Water Pr-oduction Assessment Operations for 1974- 1 9 75,  p .  3 . 

• 



Som(.� op posed d i s trict manngcmen t hecn use they feared there would be  a con

flict be tween the Dis tric t ' s  ,- role as a surface water purveyor and operator of 
. ' 

sewage trea tment works and its role as a ground water manager . Some felt · this 

might lead to over-reliance on imported MWD water or transfer of cos ts to 
* 

ground water pumpers that should be charged to o ther water users . However ,  

the dis trict  was acceptab le to mos t producers because they were already 

governed by i t ,  i ts boundaries covered about 75% of  the ground water bas.in 

and i t  had also de fended their  interes ts · tn the Santa Ana River adj udication 

initia ted . by Orange County ground _water basin .  I t  had in�house implementation 

capab ility and had taken leadership to develop a long-.range ground water man

agement plan . Moreover . the Dis trict had exis ting authority to purchase 

replenishment water from MWD and agreed to drop the surcharge it had pre

viously levied on use of  this water if  it  were selected as Watermas ter . I t  

also made  i t  known it would drop the adj udica tion if  it  were no t selected . In 

addi tion some producers believed management by pub lic  dis t rict would have greater 

legi timacy and be more accep tab le than a producer commi t tee such as that es tab

lished in the Main San Gabriel Basin . Although producers agreed on the Dis trict 

as Wa termas te r ,  they p laced a number of condi tions on i ts operations to assure 

that th eir  in teres ts were pro tected . In fac t , there is li t tle the Watermaster 

can do wi thout  p roducer app roval . 

Th e j udgmen t es tab lishes the Chino Basin Municipal Water Dis trict . as Water

mas ter  bu t  requi res review and a p p roval o f  all major  d i s c re t iona ry ac t ions by  a 

P ro duc e r  Adviso ry Commi t tee  re presen ting the three p roduce r poo l s . Moreove r , 

t ht! Wa te rma s tc r  i �  a p poin ted fo r t he l imi ted te rm o f  f ive yea rs and may be removed 

by  a mo t ion of  th e Advisory Commi t tee s uppor ted by  a maj ori ty o f  vo tes  based on 
• 

* 
Re ce n t ly ,  s ome p umpers have obj ec ted  to  the dis tric t ' s  proposa l to tax 

p umpe rs  to  pay fo r le gal cos t s  to  de fend i tself  in  a wa s te disch arge  a c tion o f  
the. Re g i onal  Wa ter  Qua l i ty Con t rol  Board . S ine� th e s u i t  invo lved the Dis
t r i� t ' s  role a s  ope ra tor o f  a sewa ge t rea tment p lan t , they fe l t  gro und wa te r 
pum re r s s h o u l d  no t pay t he  c os t .  



assessments pai d .  Moreover , any party can request court review o f  a Watermaster 

action and is entitled to full court review with no presumption of fact in favor 

of the Watermaster. In addition, the Advisory Committee can mandate the Water

master to take certain actions if favored by a substantial majority. Also if he 

does not adhere to their recommendations on non-mandated actions , he must hold a 

public hearing b e fore reaching a decision. What 's  more , separate pool committees 

elected , based on member assessments , make recommendations on policies for their 

respective groups . The actions of the Watermaster are also limited by policies 

set forth in the j udgment , many of which specify management parameters and limit 

discretion . Thus , the sophisticated institutional structure places substantial 

checks on Watermaster discretion and appeam to assure that primary policy control 

remains in the hands of producers on the Advisory and individual Pool Committees . 

Inasmuch as appropriators are anticipated to pay the lion' s  share of  replen

ishment assessments and Advisory Committee voting is based on these assessments , 

appropriators appear to be assured a primary voice in basin policy-making . 

Within this institutional framework j ust described , the Watermaster is given 

the following powers : 

1 .  To �dopt rules and regulations after public hearing upon recommendation 

o f  the Advisory Committee.  

2 .  To ac.:quirt.• fac l l l tlcH , employ cxpcrt8 and agent s ,  borrow, contract , 

account for sto red water and cooperate with public agencies . 

3 .  To require parties to install measuring devices or meters and to inspect 

them. 

4 .  To levy assessments as provided for in the separate pooling plans and 

physical solution. 

5 .  Wi th concurrence o f  the Advisory Committee , conduct studies and adopt 

rules for s torage agreements . 

6 .  Submit and adopt a budget after public hearing and Advisory Committee 

review and r ecommenda tion .  



Assessments 

As pointed out above , a key factor in the negotiations was how the cost of  

repleni shmcnt wa ter would be  shared nmong producer groups . Under the judgment 

each user pool' s  replenishment cost is based on the relationship of its share 

of the basin ' s  safe yield to actual .production. Safe yield was set at 140 ,000 

acre f t .  per year for 10 years with overlying agricultural rights set at 82 ,800 

acre feet (85% of their average use for the two previous years) and overlying 

non-agricultural rights at 7 , 366 acre feet (97% of average use for two pre

vious ycat's ) .  Appropriators receive the remaining 49 , 834 acre feet of safe 

yield as a residual (68% of average use for the two previous years) , but their 

rights were increased to 54 , 834 (72% of two previous year ' s  overage use) by 

the physical solution. By this method overlying users will pay a lesser share 

of replenishment cos t  than appropriators because their share of the safe yield 

is a higher percentage of actual production. Moreove r ,  since overlying use is 

expected to Uecll1H.� and appropria tors ' usu increase , this dispari ty wi ll con

tinue until unused overlying rights are reallocated to appropriators . 

In addition to resolving how replenishment costs would be allocated between 

users ' pools , negotiators also had to determine how to distribute costs among 

users in each pool . 

Members of  the overlying agriculture pool pay a gross assessment on all 

produc tion . Non-agricultural overlying users pay a net replenishment assessment 

on excess production of over their share of safe yield . There was some disagree

ment among appropriators about how to distribute the costs of replenishment .  Some 

favored a tax on all production (i . e . , a gross pump tax) and others only on pro

duction over their share of operating safe yield (i . e . , a net pump tax) . 

Appropriators n,-y also pay a Facilities Equity Assessment for added facilities 

needed to import water and to recompense those accomplishing recharge by taking 



surface supplemental supplies "in lieu" of pumping . The judgment established 

one "in lieu" area, including the cities of Upland , Ontario and Montclair,  

in which the Watermaster buys unpumped water at a price based on a predetermined 

formula . New pumping is permitted with the payment of the appropriate assessment 

with new producers assigned to the proper pool. 

New non-agricultural producers will pay a gross pump tax on all production 

since they have no previously adjudicated right. New agricultural producers 

share in the s afe yield of the agricultural pool and pay gross pump tax based 

on the ext"ent to which agricultural use exceeds the safe yield assigned to it .  

Basin S tor<tg<::__ 

The . State ' s  interest in using the Chi110 Bnsin for storage of SWP water was 

an added incentive promoting a local management solution incorporating the 

power to enter into storage agreements . The San Fernando decision also helped 

clarify the right to store and recover such water from an underground basin. 

It was · es timated the lower pump lifts due to State storage would save local 

pumpers from $225 , 000 to $450 , 000 in 1985 costs (assuming storage would range 

from 500 , 000 to one million acre feet) . However, this benefit could probably_ 

not be realized unless there was loc/31 management of the Basin. In addition 

some were concerned that failure to develop a local management plan might be 

used to j us tify state control of the basin , a choice most producers wished to 

avoid . 

The judgmen t recognizes the existence of unused storage space and the need 

for Watermaster control to permit both storage and conjunctive use of basin and 

supplemental water under conditions that would protect both stored and basin 

water.  It allows ground water storage agreements with approval of the Advisory 

Commi ttee under guid'!,lines requiring determination of amounts to be stored and 

withdrawn, and priority of storage rights . 



Costs o f  Adjudication 

The .1grcc,1ncnL  approved by tht' eourts  lnvolv.-s 1300 pn rtics . Legal and s tudy 

costs to the dis trict from assessments raised by the Ayala bill were $626 ,000 . 

This includes about $190 ,000 . in district in-house staff and other costs , $230 ,000 

in legal and $ 206 ,000 in engineering costs.  It is estimated that addit ional -

mostly legal -- costs to the parties ranged between $150 ,000 and $250 ,000 . Thus 

the adj udication costs for the three-year per;!.od of serious negotiations were 

between $750 ,000 and $850 ,000 or between $5 and $6 per acre foot of  adjudicated 

righ t .  

CONCLUDING· COMMENT 

The Chino Basin is the mos t complex and sophisticated adjudication yet 

devised. It is noteworthy for several reasons. There were more parties in

volved than previous basin adjudications (1300) , most of them small agricultural 

producers . The case was settled by stipulated agreement only three years after 

the action was filed. However,  negotiations were only begun in earnest after 

an inter-basin adj udication determined the allocation of Santa Ana River flow 

among ups tream and downs tream users . The management plan contains several important 

innovations including the creation of separate management controls for different 

producer g,:oups and an intricate institutional structure for basin governance 

which married dis trict Watermaster management with checks and balances over the 

exercise of Watermaster powers that appear to assure producer policy control. 

Under the plan farmers , indus trial users and appropriators are permitted 

di fferent pump taxes and water rights of different users treated differently. 

They are not specifically determined for farmers and all overlying rights are 

not transferable while appropriative rights are transferable with Watermaster 

approval .  

Like past adj udications ,  i t  was stimulated by the problem o f  basin overdraft 
• 

and several management tools developed in other adjoining arP.as were put to use 

here . The Main San Gabriel agreement served as the model for extending the tole 

l 'l 'l  



of the Wa termas ter from minis terial duties to broad policy-making and previous 

experien ce wi th pump tax managemen t  in Orange County was he lpful in designing 

pooling plans . The availab il ity of imported water and the �ra����ssivi ty of  - - •- .. .  .._ ,.  -

the basin pe rmi t ted management by replenishment and a phys ical solution that 

did no t require pumping cutbacks . The key iss ue was how to share the cost of 

more expensive impor ted water . 

Interes tingly , farmers who ini tially. opposed management by pump tax were 

willing to accep t it as part of  an adj udicated settlement under which they 

we re guaranteed a firm long- term water supply wi th appropriators paying a 

large share of  replenishment cos ts . 

The development of a basin plan was by local producers through their water 

users ' association and by the Chino Basin Municipal Water Dis trict which took 

leadership to help nego tiate an accep table settlement and was des ignated 

Wa t ermas te r .  

The adj udica tion action served as the basis for uni fying producers as part 

of  the pro ces s of developing a long-range basin management plan for the area • . 

Appropria tors took the lead among producers in nego tiating a se tt lement that 
.... 

was accep tab le to farme rs and indus trial users . · 

The negotia tions we re made  more complex by the Supreme Cour t ' s  San Fernando 

dec ision , b u t  e l imina ting the automa tic  appli ca tion of  mutual prescrip tion did 

no t de ra i l th e nego t i a t ions . In  fa c t ,  whi l e  the San Fernando de cision introduced 

uncer tain ty , i t  also  ma de possib le  the e l imina tion of inequi ties and the develop

men t of a more fl exib l e  management p lan . I t  also clari f ie d  the ab ility to s tore 

a n d  re t r i eve  imported  wa ter . 
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Pur�uant to order of the Court is sued January 2 7 , 197 8 , 

20 Judgment was entered in  this action whereby the Court retain ed 

21 continuing j ur i sdic tion of the ID�tter . 

22 To as s i st the Court in such• continuing j urisdiction the 

23 plaintiff , Chino Bas in Municipal Water Di stric t ,  hereby . submits  

24 this  Po st  Tria l r;temorandum setting for th the statement of  the 

25  nature of the ac tion , and the pr inciple characteri s tics  of the  

26 Judgment . 

27 

28 - - - - - � - - � 
6 4  
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2 

3 

I .  

NATURE OF ACTION 
. .  

This action is a plenary adjudication of all rig�ts in an 

4 the ground waters of  Chino Ba.sin and its s·torage capac'i ty . The 

5 .  case is pred"icated on the fact that the basin i� , and since at 

6 least 1 9 5 3 has been , in a condition of overdra! t· . 

? The Judgment adj udicated the rights of several hundred over-

0 

s lying landowners , producing in the agy-regate over s ixty percent of 

9 ·  the basin supply for agricultural use ,  as well as several: substant 

10 industrial and commercial producers of water �or use on t�eir ovex 

ll lying lands , cities , public water dis tricts , utilities ,  and mutual 

12 water companies all of whom produce water fror1 the basin . 
I ! � !if! i:  IC ,-,  • • 

� 1 ; : .. 13 Each t>f the defendants named in . t�e Judgment is a water 
Zh- 2 ; :S =  
� � !,i � i %  14 producer or �ther water claimant or public water district within . o, . e  II 
O C'  l: :i "" 

! <  _ , ! � i 15  the Chino Basin . Each such defend.an1;. has been identified as  a 
z � i w !:  
8 f ; � 16 member of one of  the following thre� groups : 

< 2: !!: 
17 

18 

19 

20 

21 

22 

2 3  

24 

25 

26 

27 

28 

a .  Overlying (Agricultural )  Producers  -- A party entitJ 

to pos s e s s ion of lands overlying Chino Bas in producing water 

from _ such �as in for overlying agricultural use on said lands . 

b .  Overlying (Non�Agricultural ) Producers -- A party 

entitled to possession o_f lands  overlying Chino Bas in produc .. 

ing water from such ba sin for overlying use on said  land s fo1  

other than agricul tura� purpose s . 

c .  Appropriator -- A party producing wa ter from · chino  

Basin pur suant to  an appropr iative or prescriptive right , 

which right i s  protec ted �rom lo s s  _ o r  diminu tion by pre s c r ip ·  

t ion by tli.e pr_ovi s ions  of Sec tion 1 0 0 7 of  the C a l i fornia c 

Code . 

- 2 -
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2 

3 
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II . 

HIGHLIGHTS or THE JUDGMENT 

A .  Declaration of Rights . 

1 .  Overlying- A9ricultural Rights . Because of the nature 

5 . of the Physical Solution and t�e method of assessment proposed foi 

6 the exercise of overlying agricultural rights , it was .not necessaI 

7 to declare individual overlying rights . This avoided a .dual probJ 

8 First , the total number of parties in . the · category exceeded 1 , 200 . . . ' 

9 second, the avallable records and· measuring devices for precise  ·• 

10 calculation of individual rights was les s than adequate .  Thus the 

ll rights of all agricultural users have been dec lared in gross  for 

12 all neces.sary purposes of the Judgment . 
I � � 

JI/! !: 1 � 1oz. 1 • f . f. h 1 d . - �  � ; . .. -., 2 .  State of Ca l. ornia . Becaus e o t e severa 1verse 
.. t! � t 

) "' .. o a �  2 14 arid complex interests of . the S tate of  Cal ifornia , and in view of  
. e n  
.. - ... 

t� f� ! � ! 1 5  the willingness  of t_he State to stipu late to be· bound by the 
..! '7 w :::, . ...  '5 .,  111 Ill -.:i f  :; � 16  ·Physical Solution of the Judgment , no attempt wa s made in the 

,c 2 ! 
17 Judgment - to define or categori ze  the rights of  the State ·of  Cali-

18 fornia . The State and its agencies were subj ected by Judgmen t ,  ti 

19 the Physical  Solution , and their rights  are treated in gro s s  a lon<  

20 with the overlying agricultural rights . 

21 3 .  Approp�iative Right§ � The twenty-two parties in the 

22 "Appropriative Pool " have rights which are  appropr iative and pr e-

23  s criptive in nature . Under ful l adj udication of such rights to 

24 ground water each would have had di f fering  priorities  and qua n t i t  

25  The comp l exity o f  such determinat ion wa s avoided by resorting to 

26 principl e s  of  mutua l pre scription in the Judgment . Thu s , a l l  o f  

27 the parties  who are  appropriator s  have been  ad j udged  tha t  the i r  

28  r ights  have equa l  prior i ty .  6 5  
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B .  Continuing Jurisdiction of Watermaster Provisions . 

l .  · Exemptions · from Co�tinuing Jurisdiction .  The Cour 

wi th limited exceptions , retained continuing jurisdiction of th e 

case . Exempted ( either entirely or for a specific period of time ) 

from the court ' s  continuing j urisdiction was the re-determination 

of Safe Yield and modifications of assessment formulas in .the 

appropriative pool for a _period of ten years . -

2 .  Watermaster Organization . and Powers . ·The public ' 

interests in the preservation of the water resour�e was protected 

and assured in the sense that _ the Court ' s  Watermaster is  an over

lying district , which holds no rights to produce ground water but 

is the importing agency_ bringing supplemental water " into the bas in 

At the same time , . the Watermaster __ .Advisory Committee was . created 

and given .broad powers to review , advise and consent to the · act �  

o� the Waterrnaster , subj ect to  more deta�led . actions by pool com

mittee s  formed to advise , consent  and administer the affairs o f  tr 

severa l pool s  established under the Phys ical Solution . · In these  

many provision s , there  i s . a  ba lance created to as sure the pro tecti  

of the private rights of the partie� and t�e general public intere 

in the preservation of  the resource . 

21 C .  Physica l Solution . �h� ?hysical  Solution i s  the heart  o f  

22 the  Judgment . I t  is  e s s entia l to understanding of  the Physical  

2 3  So lution  that  it be recogn i zed that there i s  s u f f icient  water to 

24  meet the need s of a l l  of  the parties . Th i s  is because - there  a r e  

2 5  signi fica n t  imported wa ter suppl i es  a va i lable  to  s upplement th e 

26  na tive Safe  Yield  of  the · bas in . However ,  the supplmen ta l wa ter · 

27  are s igni fican tly more  expen s ive tha n  l o c a l  ground wa ters . Acc o rL 

2 8  i ng ly , the fun c t i on of  t h e  Judgmen t ,  a nd o f  i t s  Phy s ical  Sol u t io n , 



l 1s to prov1.ae an equJ.t_aoJ.e ana teas l.ble method ot: assuring ·  that 

a parties share in · the burden ' of the costs of importing the necess 

3 supplemental water to achieve a hydrologic balance within Chino 

4 Basin.  

5 The Physical Solution provides the mechanic s  by _ which t 

6 management plan is implemented.  The basic concept of the Physic, 

7 Solution is s imilar to that adopted in the. prior ground water 

8 adj udications in Southern California , .. i .  e·. , the parties are enti 1 

9 to produce their requirements for ground water from the basin; 

10 provided that they contribute , by Watermaster assessments , suffic 

ll money to assure purchase of supplemental water to replace· any 

12 aggregate production in excess of the Safe Yield. It is in the 

13 detailed formulation of tha� Phys ical Solution that some of the 
... . 

14 most interesting features of the Judgment were developed . 

15 1 .  Multiple Pool Plans . · All of  the parti e s  have been 

16 categorized into three major pools .  The total Safe Yield of the 

17 basin has been allocated as  between the three pools with each poc 

18 assuming a l evel of reduction in aggregate rights below current 

, a  
_ _  ...., . ..  .t:' ...... ...... .....  , .u,1 w. ..... J...J....i.:r:::.Lng cnis r:orma.t 

20 the Judgment grouped parties with distinct economic and . social 

21 concerns in a manner allowing· th.e� to provide the necessary fundi 

22 within their particular needs and requirements . For example ,  it 

23 of  importance to agricultural operations that the total ·cost of  

24 water be kept to a minimum. It  is also important to the entire 

25 area that the Physical Solution be structured so as to encourage 

26 continued commitment of land to agricultural or "green belt" acti 

27 Accordingly , approximately 6 0 %  of the Safe Yield of the basin is  

28 comrni tted , in gross ,  to the Overlying (Agricultural )  Poo l .  Over 
B S  

- S -
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l production by that po�l , i� the aggregate , is to be replaced by a 

2 · gros s as sessment on all production by al_l parties within the pc. 

3 The net effect of the use of this a ssessr.\ent technique , under cur • 

4 rent conditions ,  is an as sessment in · the magnitude of $ 5 ·. 0 0  per 

5 acre foot for · replenishment water . 

6 On the other hand , overlying industrial and. cornme�cial 

7 users do not find the cost  of water to be · ·as critical a factor . 

S Accordingly , the more traditional. " neJ: assessment" formula wa s 

- 9 used with rights being allocated among the twelve members of the 

10 overlying {Non-Agricultural )  Pool. In this  assessment  mode , over

ll · production is replenished on the basis of an - as sessment for the 

12 

13 

14 

1 5  

16  

17  

full  cost of  excess  water produced on an acre foot per acre foot 

basis . . - - � 

In the ca �e  of the Appropriators , the Judgment develop, 

.formula whereby the total over-�roduction by that pool  is met by 

a gros s assessment as  to 15 % of  the co s t  and a net asses sment a s  t 

the remaining 8 5 %  of  the cos t .  

18 

19 

· The Judgment then leave s the a s s e s sment pattern wi thin 

each pool under the continuing j urisdiction provi sions · subj ect to 

20 review and modification by the Court . Thus , each category of 

21 

22 

producers retains the maximum f�e�ibility to meet  future and 

deve loping circumstances .  In this regard , �he Judgment speci f ica l J  

23  recogni zes  the impact  of  socia l-economic condi tions and ' provi d e s  

24  for con tinuing s tudy of  tho s e  fac tors . 

2 5  2 .  Opera ting  S a f� Y i e ld .  The concep t o f  ope rating S a fe 

2 5  Yi e ld wa s appl ied wi th regard to  tha Appropria tive Poo l . The ns  

27  

28  

e ff e ct  o f  t he  conc ep t  wa s to  a l low l imi t ed min ing of  water  in  

s tora ge  in  exces s o f  Sa f e  Yie ld  d u r i ng t h e  ear l y  p e r io d  of  t h e  
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6 

7 

8 

9 

10 

ll 

12 

13 

14 

1 5  

1 6  

1 7  

1 8  

19 

20 

21 

22 

23  

Physical Solution in  order to reduce the burden of asses sment . A 

a result , provi s ion was made for limited extractions by the App�o 

priative Pool  in excess  of  that pool ' s  share of  the Safe Yield . 

Offsetting •that right is  the fact that the Appropriative Pool tak 

the full burden of reductions in the Safe Yield if such reductton 

should occur in the future . A maximum l imit of 2 0 0 , 0 0 0  ac re feet 

has been placed upon the aggregate . mining of water a�thori zed und 

this  provi sion 'of the Judgrnen� .  

3 .  Ground Water Storage Contracts . The utiliz ation of 

exces s ground water storage capacity has been recognized in the 

Judgment . The administratiQn of activitie s of storing water to 

utilize that capacity are provided for in underground storage 

agreements pursuant to Waterma ster regulations . This is an enorm 

significant a spect ·of  the adj udica tion , in view of the exi stence  

':1,PProximat ely 2 , 0 0 0 , 0 0 0  acre  feet ·o f · unused  ··s torage capacity w.i th  

the ba s in , the largest resource of  i ts kind in  Southern Californi 

4 .  In  Lieu Areas . The e l ement  o f  water qual ity ,  he reto 

fore only peripherally approached in  ground water  adj udic a t io n , w 

accommodated in the Judgment by provision for " in lieu area s . "  

Therein  producers  may obtain compensa tion for wa ter l e f t  in the 

ground in l ieu o f  its producfioft �urs uant  to ad j udicated righ t s . 

Provi, s ion i s  made within the Judgment for " in lieu area s " to be 

e s tab l i shed by a c tion of the Court . 

24 

2 5  

2 6  

5 .  Fac i l i t i e s  Equ i ty As s e s smen t . I n  the  App ropr iat ive  

Pool , prov i s ion ha s been  mad e  for  imp l ementat ion of  a 1 1 facil i t i e s 

equ i ty a s s e s sment " a s  a n  a id to a gro s s  ·a s se s sment  if  that  wa s 
27 u l t ima te ly  adopted  by the  pool � Th e s e provi s i o n s a r e  g eneral ly . 

B '  2 8 
1 1 

pa t t e rn e d  on  t h e  s ta tu tory s o l u t ion  invo l ved i n  the B a s i n  Equ i ty 
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· l As ses sment provisions of  the Orange County Water -District Act . 

2 6 .  Agency Contracts for Exercise of  overlying (Mon-

3 Agricultura l )  Rights . The over lY'.lng rights  of the Hon-Agricu lt.  d. 

4 Pool may be well  exercised ultimately by municipal systems of 

5 parties within the Appropriati�e Po·o1 . · Inasmuch as  the overlying 

6 righ c by . its nature is appurtent to the land and cannot be trans-

7 ferred , provi s ion is  made for an appropriator to enter into and 

8 approve an agen_cy agreement to produ�e water for deli  ve�y to the 

9 _overlying land · pursuant to its overlying right . 

10 7 .  Unal located Safe Yield Water . It  is  contemplated tha 

11 over a long period of years , agricultural production may ".fell fal l 

12  substantial ly below the aggregate amount of  the Safe  Yield right 
!i:: - It " c:: !c. 0 !'ol 13  allocated to the pool . That Safe Yield. right will  remain availabJ -c c  . i:a .. 

n '---' f 11 ,c " 
II.I r a: .., _ ,.  

- � � R � � 2 % 14 for agricultural u�e , but in a given year or a serie s  of years 
i,. C'  " e  Ill 
0 0  " - r,, 

�{r� ! � ! 1 5  there may be a substantial amount .of . Safe Yield water which i s  . 
5 � .; Iii � 
c f  ; � 1 6  pumped by Overlying Agricultural Pool parties . The Judgment ado?t  

< � 5 
17  a formula . for a l locating that unpumped _ water among the member s of  

18  Appropriative Poo l by fir_st , .  replacing any reduc tions  in Safe Yi e l  

19  { the fu ll  impac t  of  which fa l l s  o n  the Appropriative Poo l ) , and 

20 then to recognize  the  conver s ion of  agricultural land to munic ipa l  

21 and domestic  purposes .  

22  8 .  Use  of  Rec laimed  Water . Rec laimed water i s  recogn i z e  

2 3  a s  part o f  supplementa l water subj ect  t o  use  f o r  r ep l en ishment  by 

2 4  Wa terma s ter  or for storage by any party . 

2 5  9 .  Expor t .  The Judgment did no t l imit or  proh ibi t expo r 

2 6 o f ground water produc tion ,  but  such  expo r t  over ba s e  export  

27  quan t i t i e s  wa s mad e s ub j ect  to  a fu l l  n e t  a s s e s smen t . Tha t  i s , 

28  pa r ty prod u c i n g  1 1 new 1 1 wa ter  for  export mu s t  pay an  a s s e s sme n t  
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l sufficient to buy or reple� l shment water to replace�exported w 

2 acre foot  for acre fQot . 

3 10 . Unlawful Pumping Prac tices . The Judgment does  n 

4 preclude the prosecution of · any cause of  action which ·may ari s  

5 with rela tion to the location on the extent of pumping between 

5 1 neighboring well  owners which may cons titute a wrongful interf 

7 The subj ect matter of  the Judgment i s  the determination and a l  

8 cation of  rights in the gross  quant�ty o f  water representing t: 

9 Safe Yield of the ground water bas in . 

10 DATED : July 11 , 1 9 7 8 . 

ll DONALD D .  STARK 
A. Profes sional Corporation 

12 
CLAYSON , 

13  

14 

1 5  

16· 

17  

18  

19 

20 

21 

22 

23  

.24  

2 5  

2 6  

27  

28  6 8  
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PROOF OF SERVICE BY U.S. MAIL 

CHINO BASIN MUNICIPAL WATER DISTRICT v. CITY OF CHINO, et al 
Case No. : RCV 51010 

STATE OF CALIFORNIA l 
5 

COUNTY OF LOS ANGELES 
ss : 

7 I declare as follows: 

8 I am employed in the County of Los Angeles, California. I am 1 8  years of age or -
older and not a �arty to the within entitled cause; my business address is 300 South 

9 Spring Street, 5th Floor, Los Angeles, California 900 13- 1204. 

10  I am familiar with the business practice at the Office of the Attorney General for 
collection and processing of correspona.ence for mailing with the United States Postal 

1 1  Service. In accordance with that_practice, correspondence placed in the internal mail 
collection system at the Office of the Attorney General is deposited with the United States 

1 2  Postal service that same day in the ordinary course of business. 

1 3  On September 28. 1999, at my place of  business, at Los Angeles, California, I 
served the attached: 

14 

15  RESPONSE OF ST ATE OF CALIFORNIA TO W ATERMASTER MOTION AND 
SUPPLEMENTAL POINTS AND AUTHORITIES CONCERNING STATUS OF 

1 6  NEGOTIATIONS WITH THE DEPARTMENT OF WATER RESOURCES 
OPTIMUM BASIN MANAGEMENT PROGRAM; PROPOSED ORDER 

17 

1 8  by placing a true copy thereof enclosed in a sealed envelope with postage thereon fully 
prepaid, in the United States mail at Los Angeles , California, addressed as follows : 

1 9  

20 

2 1  

22 

PARTIES SERVED: 

SEE ATTACHED SERVICE LIST 

I declare under penalty of perjury the foregoing is tme and correct and that this declaration 
23 was executed on September 28, 1999 at Los Angeles , California. 

24 

25 

26 

27 

28 

TINA M. HOUSTON 
[Please Print Name] 

RESPONSE OF STATE TO WATERMASTER MOTION AND SUPPLEMENTAL P ' s  & A's  CONCERNrNG STATUS OF 
NEGOTIATIONS WITH THE DWR OPTIMUM BASIN MANAGEMENT PROGRAM; PROPOSED ORDER 
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