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1 McCORMICK. KIDMAN & BEHRENS. LLP 
2 ARTHURG. KIDMAN,.BarNo. 61719 

DAVID D. BOYER., Bar No. 144697 
3 695 Town Center Drive. Suite 1400 

Costa Mesa, CA 92626 
4 714/755-3100; fax 714/755-3110 
5 Attorneys for Defendant 
6 MONTE VISTA WATERDISTRlCT 

7 
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SUPERIOR COURT OF CALIFORNIA 

COUNTY OF SAN BERNARDINO 

12 
CIIlNOBASINMUNIC!PAL WATER 

13 DISTRICT. 
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) 

CASE NO. RCV 51010 
Specially Assigned to The 
Honorable J. Michael Gunn 
Department R-8 14 
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23 

Plaintiff. 

V. 

CITY OF CHINO, et al., 

Defendants. 

-------------) 

L INTRODUCTION 

RESPONSE OF DEFENDANT. 
MONI'E VlSTA WATERDISTRICT, 
TO WATERMASTER MOTION 
CONCERNING OPTIMUM BASIN 
MANAGEMENT PLAN, STATUS OF 
NEGOTIATIONS. 

Hearing Date: September 30. 1999 
Time: I :30 p.m. 
Department: R--8 

24 This Court's ruling of February 19, 1998 in the above entitled matter requires the Chmo 
25 Basin Watermaster to ''notice a hearing on or before October 28, 1999 to consider all 
26 parties· input as the continuance of the nine-member board as Watermaster after June 30, 
27 2000." The same order requires a noticed hearing before September 30) 1999 to report on 
28 
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the status of negotiations with the Department of Water Resources "related to its takeover 

of Watermaster operations t should the nine-member board fail to operate independently 

and effectively.•• In the same ruling, this Court also ordered the W atemtaster .to submit an 

optimum basin management program to the Court no later than September 30, 1999. The 

Court expressly stated an intended linkage between the continuation of the nine person 

Wa.tennaster panel and the timely submission of an optimum basin management program: 

"It should be apparent that timely filing of all reports with the court and 

development of an optimum basin management program are of significant 

interest to the court in the continuation of the nine-member board as 

Watennaster." 

The Watennaster motion before the Court is in response to these deadlines. 

The Board of Directors of the Monte Vista Water District met specially on 

September 8 to consider the several items currently pending before the Court under 

Watermaster 1 s motion. Monte Vista Water District believes that th� parties to the 

Judgment have exerted substantial good faith diligence to bring the Optimum Basin 

Management Plan ("OBMP"), Phase I (Sections 14) to the current submission. Monte 

Vista believes that the court should grant additional time for the Watermaster and the 

parties to complete the OBMP and that such additional time is necessary and will be put to 

good use. While Monte Vista Water District notes some issues with the Phase I OBMP. it 

is necessary to bring this phase to closure, even in its imperfect state. in order that the 

parties may focus on the important issues of ways and means to implement the OBMP. 

The Phase I OBMP should not be approved, but should instead by "received'� as a progress 

report. The parties,. the Waterrnaster and the Court cannot reasonably approve or agree to 

a OBMP when the feasibility of ways and means of implementation remain unknown. If 

the ways and means of implementation are infeasible, then it may be necessary to adjust 

28 the goals and scope of the OBMP. 

2 

Response of MVWD to Watenn.aster Motion 
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1 Monte Vista believes that the nine-member Watermaster has performed reasonably 
2 well over the last eighteen months, but a decision on whether to grant the panel a five year 
3 

4 

5 

6 

7 

appointment should await completion of the OBMP. 

n. PHASE I, OP'UMUM BASIN MANAGEMENT PLAN SHOULD BE 

RECEIVED AS A REPORT. BUT NOT APPROVED AS A FINAL PLAN 

The written and verbal comments submitted to the Watermaster by the parties at the 

Watermaster�s September 15 hearing on theOBMP. Phase I by and large seem to concur in 
8 

9 
the OBMP goals set forth in Section 3. The comments, howe"Ver, express various 

10 disagreements, doubts and concerns with the state of the Basin described in Section 2 and 

11 the plan elements set forth in Section 4, As set forth below, Monte Vista has some 

12 reservations about the Phase I OBMP. Monte Vista. however, urges the Court to receive 

13 the OBMP, Phase I, Sections 1-4 as a progress report and allow the parties to set aside that 

14 part of this work. The parties can then focus attention on what seems likely to be the even 

1 s more difficult and contentious process of trying to achieve consensus on ways and means 

16 to implement the OBMP. 
17 Many of the party,s comments show an understanding that the implementation, 
18 especially the apportionment of implementation cost, must be fair and equitable. Monte 
19 Vista believes that consensus should be pursued because. as pointed out by legal counsel to 
2 ° Cucamonga Water District;, there are some inherent limitations on the jurisdiction of the 
21 Court to force affumative actions by parties. . The OBMP needs to establish incentives for 
22 

voluntary affirmative actions by the parties to implement the OBMP, especially in regard 
23 

to improving basin water quality. 
24 

25 
Neither the parties nor the Court can reasonably endorse the OBMP, Phase I untI1 

the ways and means for plan implementation under Phase II (Section 5) have been .26 

27 developed. To do so would be akin to adopting a household budget, based only upon the 

28 wants and desires wish list of the family; without taking into a.ecount the available 

3 

Response of MVWO to Watermmer Motion. 
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financial resources or the· fair allocation of benefits, cost and effort amo� the family 

members. It may be nece$saty to set priorities or to otheiwise adjust some of the goals and 

objectives of the OBMP in order to match available .resources and to fairly apportion cost 

among tb.ose who would utilize the natural resources of the Chino Basin groundwater 

aquifers. 

Though imperfect (see noted deficiencies below), the OBMP Phase I report needs to 

be received and set aside for now so that the pressing work of identifying ways and means 
8 

for implementation can proceed. The many comments of the parties su,bmitted to the 
9 

Watermaster show that perfection has not been achieved in the Phase 1, OB:MP. Yet at 10 

11 some point the law of diminishing returns takes over in the pursuit of perfection. So it is 

12 that Monte Vista urges the Court to receive� but not approve, this imperfect document, put 

13 it aside for the time being, and direct the parties to foeus their efforts on the 

14 implementation phase. Ifit turns out that implementation of parts of the OBMP are 

1s infeasible or unfan\ then the parties may be able to agree on modification of the portions of 

1 6  the Phase I goals and/or plan elements in order to produce harmony between the goals and 

17 the ways and means. 
1 8  III. 
1 9  

2 0  

MONTE VISTA WATER DISTRICT NOTES DEFICIENCIES IN PHASE I, 

OBMP 

A. Adv,isory Committee Ro�. Page 1 .. 1 of the OBMP states «The Watermaster 
2 l.  

Advisory Committee was established as the policy setting body and charged with the 
2 2  

2 3  

2 4  

oversight ofWatermaster 1s discretionary activities. 1
� Tiris expression of subordination of 

· the Watermaster to the Advisory committee is not supported by the Judgment and is clearly 

at odds with the Watermaster independence envisioned by this Courts Ruling of Febnwy 
2 5  

19. 1998. In connection with the motion to appoint the nine-member panel as 26  
Watermaster

) 
the Court stated: 2 7  

2 8  
"However, if the appointment of a nine-member board would permit th� Advisory 

4 

Response of MVWO to Watc:onaster Motfon 
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Committee to control the Watermaster, and/or deprive the W atermaster of its ability 

tn administer the Judgment independently and objectively. surely it would be a 

compelling reason to deny the motion." 

Other passages of the Court· s Ru.ling show a clear intent that the relationship of the 

Watennaster to the Advisory Committee was to be independent, not subordinate. 

B. Wet Water Recharee. The OBMP recognizes the need for additional 

recharge facilities in various parts of the basin. There is no recognition, however, that 

current basin management practices do not promote actual, physical, wet-water recharge of 

the basin. Monte Vista Water District believes that current programs for in lieu recharge 

and intra-basin transfer of pumping rights, while benign in theory, actually interfere with 

the needed recharge of the basin and other basin numagement objectives. For example, if a 

producer whose well capacity is shut in because of water quality contamination is allowed 

to transfer production rights to a producer whose production. exceeds its pumping share, 

then no wet water recharge i� obt.ained. Moreover, the basin objective of extracting the 

contaminated water is not advanced. The OBMP should require these policies and 

practices followed by the W atermaster to be reexamined in light of the goals o� the OBMP . 

C. Water Quality. The OBMP extensively addresses water quality concerns in 

the Southern portion of Chino Basin, but pays scant. if any, attention to significant water 

quality issues in other portions of the Basin. The OB:M:P should address water quality 

concerns wherever manifest in the bas� including the Northwestern portion of 

Management Zone I .  

IV, MONTE VISTA SUPPORTS INTERIM EXTENSION OF NINE--PERSON 

WATERMASTER PANEL 

The Phase I OB1'-AP shows diligent effort by the Watennaster and the parties to the 
2 7 Judgment to develop a management plan for the Basin in the pablic interest, as well as in 
2 8  1he self-interest of the water producer community_ Based upon this demonstrated effort, 

s 

Response of MVWD to Waterm.a.iter MotiQll 
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1 the interim appoin1ment of the nine-member board should be continued, but the more 
2 

permanent appointment should be held under submission by the Court. The performance 

4-

5 

6 

of the nine•member panel as Watermaster cannot be fully evaluated or endorsed, howeve1\ 

until a final and complete OBMP is prepared. Will the admittedly legitimate financial 

�terests of the prt)ducers control the nine-person panel's evaluation of t.he Phase � 

OB:MP? Or will enlightened self interest and the public interest in groundwater basin 

resource management also drive the Phase It OBMP? Until these questions are answered, 
a 

9 
the final report card on the nine-member panel cannot be completed. 

1 0  Moreover; the Court should not lose sight that the Statement of Decision and Order 

11  issued by Judge Tum.er in this case. more �an ten years ago on July 3 1� 1989, directed the 

12 Watennaster and the parties to prepare an optimum basin management program. Little 

13 tangible was accomplished under that order until this Court tied the interim appointment 

14 and evaluation of the nine-member panel to the preparation of the OB:MP. This linkage 

1 s should be continued, the Court endorsing neither the nine-member panel nor the California 

16  Department of Water Resources as permanent Watermll.ster, until the final OBMP is 

17 prepared and in place . The prospect of losing water producer participation/control over 

18  managecnent of the Chino Basin groundwater resource has provided powerful incentive to 

19 the progress to date on the OBMP. 

20  

21  

2 2  

23  

24  

25  

Monte Vista Water District recognizes that the producer parties, including Monte 

Vista. have substantial financial investments in continuing the status quo of management 

practices in the Chino Basin. The Court in footnote l, at page 8. of its February 19. 1998 

Ruling recognized the tendency of those charged with managing the commons to 

manipulate the system to their own self interest. Wbile changes in the ground rules for the 

water producers need to be gradual to avoid undue economic dislocatio� changes are still 
26  

needed. Self interest in the status quo must not override the public interest in sound 
2? 

resource management in the Chino Basin. 
2 8  

6 

Response <>f MVWD t<> Watennaster Motion 
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1 Monte Vista Water District resp«tfully requests the court to take these views into 

2 consideration. 

3 Dated: September 23. 1 999 Respectfully submitted., 
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5 McCORMICK. KIDMAN & BEHRENS, LLP 
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�AClfok� 
hurG.Kidman, Attorney for 

Monte Vista Water District 
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PROOF OF SERVICE 

I am employed in the County of Orange. State of California. I am over the age of 18 and 

not a party to the within action; my business address is: 695 To\V1l Center Drive, Suite 1400, Costa 

Mesa, CA 92626 . 

On September 23. 1999, l served the foregoing document described as: RESPONSE OF 

DEFENDANT, MONTE VISTA WATER DISTR.ICT, TO WATERMASTER. MOTION 

CONCERNING OPTIMUM BASIN MANAGEMENT PLAN, STATUS OF NEGOTIATIONS 

on the imerested parties on the attached service list as follows: 

by causing a true copy thereof, enclosed in a sealed envelope, addressed as stated below: 

l ST CLASS MAIL I am "readily familiar" with the firm ts practice of collection and 
processing correspondence for mailing. Under that practice it would be deposited with the 
U.S. Postal Service on that same day with postage thereon fully prepaid at Costa Mesa, 
California in the ordinary course of business. I am aware that on motion of the party 
servecl service is presumed invalid if postal cancellation date or postage meter date is more 
than one day after date of deposit for mailing in affidavit. 

EXPRESS MAIL I am readily familiar with the firm's practice of collection and 
processing pleadings, discovery and documents for Express Mail service a.nd I personally 
performed the acts described herein. I deposited the aforementioned document(s) and 
envelope(s) with Express Mail postage fully prepaid in a mal1bo� mail chute or like facility 
regularly maintained by the United States Postal · Service for receipt of E)tpress Mail at 
Riverside, California on the aforementioned case. 

CERTlFIED MAIL I am "readily familiar» with the £inn's practice of collection and 
processing correspondence for mailing. Under that practice it would be deposited with the 
U. S .  Postal Service on that same day with postage thereon fully".prepaid at Costa Mesa, 
California-in the ordinary course of business. I am aware that on motion of the party 
served, service is presumed. invalid if postal cancellation date or postage meter date is more 
than one day after date of deposit for mailing in affidavit 

2 3 I declare under penalty of perjury under the laws of the State of California that the above is true 
and correct. 

24 

2 5  

2 6  

27 

2.a · 

Executed on September 23, 1999 at Costa Mesa. C 
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·EP\JTY COUNSEL .. POMONA 
.LV.AREZ•GWMAN & CLOVEN 
OS S GAAEY AV&. 
OMONA. C6. 11766 

.OSER.T DOLIGHeRTY 
iEN"EAA.t. COUNSEL-ONTApJO 
:OVINGTON I. CROWE 
o aox 1s1s 

INTARIO CA 91762 

IAAK HENS\.!Y 
ITOR.NEY-aTY OF CHINO HILLS 
iUR.KE WIWAMS & SORENSON 
11 W 6™ ST STE 2500 
OS ANGEL!S CA 90071-1459 

lRUTH OLAY 
EPUTY GENERAL COUNSEL MWD 
JO N ALAMEDA ST 
)S ANGELES CA 90012 

AMES t. MARKMAN 
UCHA.RCS WATSON & GERSHON 
1 o eox 1059 
!REA CA 92822-1059 

IOHN SCHATZ 
:OUNSEL•JCSD 
) O SOX 2279 
rUSSION. VIEJO CA 92690-22.79 

SENE TANAKA 
�EST BEST • WEGER LlP 
? o eox 102& 
iUVEP.SIOE CA 92502-1028 

ARiHUR. JCtOM.AH 
ATTORNEY·M\WD 
MC COR.MtCK KlOM.AN & BEHRENS 
695 TOWN CEf'lT'ER. OR. STE 1400 
COSTA MESA CA 92626-1924 
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WIWAM l. BRUNICK !SQ. JEAN ClHlGOYENETCJi! 
GENEAAt.. COUNSEL•IEtJA BRUNICK ALVA.Ra I. BATIERSBY C!HlGOY!N£TCHI GROS!iilHRG I. CLOUH 

P O  BOX 642S 3602 lNLANO EMPIRE BLVD STE 015 
SAN BER.NARDINO CA 92412 ONTNUO c:A. 91764 

FREOEJUC: FUOAC.Z 
l:tMMY GunERREZ 

NOSSAMAN GUTHNEa KNOX I. EJJJ01T u.P ATTORNEY-aTY OF OiINO 

445 S FIGUEROA ST 31!" FL EL CENTRAL REAL PtAZA 

LOS ANGa5 CA 90071·1�72 12612 C!NT'AAL AVE 
CHINO CA 91710 

SOYO HILI. STEVEN KENNEDY 
ATTORNEY-aTY OF UPLAND GENEAAL COUNSEL .. T\fMWD 
RICHARDS WAT.SON & GERSHON BR.UNICK ALVA.RI!? IL SAfflR.SBV 
333 S HOFE ST 39TW Fl. P o  eox 642S 
LOS ANGELES CA 90071•1469 SAN BERNAR.OINO CA 9241:Z 

MARILYN LMN WAYNE K LE.MIEUX 
STATE OF CALIFORNIA LEMtEUX & O'NEILL 
OFFICE OF THE ATTORNEY GENERAL 200 N WESTLAKl: BLVD STE 100 
300 S SPRING ST 11  ;w FL N TOWER WESTL.A.Ki: V!U.AGE CA 91 362•3755 
LOS ANGELES CA 90013-1232 

THOMAS H MC PETcRS 
OAN MC KINNEY 

MC PfflRS MC AU.ARNEY S>llMfF I. HATT SPEOAt COUNSEL-AG POOl 
P O  BOX 2084 REID &. HELLYER 
REDLANDS CA 92373 P O  BOX 1300 

RIVERSIDE CA 92502- 1300 

ANNE J SOiNElDER. i!MOiiiY J RYAN 
EWSON & SCHNEIDER. SAN GAIRIEL Y,W.EY WAT.ER COMPANY 
2015 H ST  P o  eox 6010 
SACRAMENTO CA 95814-3109 EL MONTE CA 91734 

ANNE T THOMAS S1J$.A.N TRAGER 
BEST BEST & KRl!GER. LLP UW OFFICSS OF SUSAM M TR.AGER 
P O  SOX 1028 2100 se MAIN ST STE 104 
R.IVERSIDE CA nso2-102s IRVINE CA 92614-6238 


