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MICHELLE OUELLETTE, Bar #145191 
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Additional Parties and Counsel 
Listed on the Next Page 

CONSOLIDATED SUPERIOR/MUNICIPAL COURTS 

COUNTY OF SAN BERNARDINO 

WEST DISTRICT 

CHINO BASIN MUNICIPAL WATER 
DISTRICT, 

Plaintiff, 

v. 

CITY OF CHINO, et al., 

Defendants. 

) 
) 

Case No. RCV 51010 

) [Specially Assigned to the 
) · Honorable J. Michael Gunn] 
) 
) 
) 
} 
) 
} 
) 

_______________ ) 

REPLY MEMORANDUM OF POINTS AND· 
AUTHORITIES IN SUPPORT OF MOTION 
FOR APPOINTMENT OF NINE MEMBER 
WATERMASTER BOARD OF CCWD, WMWD, 
KAISER, FONTANA UNION WATER 
COMPANY, MONTE VISTA IRRIGATION 
WATER COMPANY, SAN ANTONIO WATER 
COMPANY AND WEST END 
CONSOLIDATED WATER COMPANY 

Date: October 21, 1997 
Time: 10:00 a.m. 
Dept: To Be Assigned 

Action Filed: January 2, 1975 
Trial Date: Stipulated Judgment 
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THOMAS H. MCPETERS, Bar #034300 
MCPETERS MCALEARNEY SHIMOFF & HATT 
A Profession al Corporation 
4.West Redlands Boulevard 
Second Floor 
Redlands, CA 92373 
(909) 792-8919 

Attorneys for Defendants 
Fontana Union Water Company, 
Monte Vista Irrigation Water Company, 
San Antonio Water Company and 
West End Consolidated Water Company 
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REPLY MEMORANDUM OF POINTS AND AUTHORITIES 

1. THERE HAVE ·BEEN NO "COMPELLING REASONS'' SUBMITTED 

PREVENTING THIS COURT FROM APPROVING THE PROPOSED 

NINE-MEMBER WATERMASTER BOARD 

A. The Proposed Watermaster Board Will Be More Not 

Less Representative. 

:,Opponents of the proposed nine-member Watermaster Board 

repeatedly claim that the major "compelling reason" supporting 

rejection of this Board is that the Advisory Committee is 

attempting to appoint itself as Watermaster. Contrary to this 

unsupported claim, the make-up of the proposed nine-member 

Watermaster Board clearly shows that it would in fact provide 

decision making independent from the Advisory Committee. 

The nine-member Watermaster Board was chosen to ensure that 

all perspectives concerned with Basin management and operation 

would be adequately represented: three non-appropriator overlying 

representatives, three appropriator representatives, and three 

water district representatives who do not have any votes on the 

Advisory Committee. The Appropriative Pool holds only a third of 

the votes on the Watermaster Board. In contrast, the Advisory 

Committee is made up of representativesBiof producers only. 

Moreover, any member of the Appropriative Pool that owns or has a 

controlling interest in another member of the Appropriative Pool 
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would not be allowed to serve concurrently with this other member 

of the Pool on the Watermaster Board. ([Second] Notice of Motion 

and Motion for Appointment of Nine Member Board as Watermaster, 

etc., ["2nd Motion for Nine Member Board"] 1 pp. 3-4.) 

Furthermore, no individual would be able to serve on both the 

nine-member Watermaster Board and the Advisory Committee, and 

voting on the nine-member Board would be pursuant to a one person, 

one vote rule. In contrast, voting on the Advisory Committ ee is 

conducted pursuant to production and assessment payments. 

Motion for Nine Member Board, pp. 3-4.) 

(2nd 

There fore, the nine-m ember Board would be more, not less, 

representative and protective of all rights in the Basin than 

currently exists in the present situation. Consequently, the 

Watermaster will be very different from the Advisory Committee, no 

de facto m erger has occurred, and the producers would not be in 

control of both entities. The opponents of the proposed 

Watermaster hav e simply fail ed to pr esent any evidence showing 

that the composition of this Board will adv ersely impact the other 

parties to the Judgment. 

B. Th e Adyisory Committee Has Not Negatively Impagteg 

The Chino Basin. 

These same opponents' continued assertions that the Advisory 

Committee has somehow negatively impacted the Basin is simply 
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absurd, not to mention irrelevant. As extensively addressed in 

defendant Cucamonga County Water District's tl .al opening 

Memorandum of Points·and Authorities, there is simply no evidence 

that Basin water quality or quantity has decreased because of 

faulty administration by either the Watermaster or the Advisory 

Committee. (Memorandum of Points and Autho rities in Support of 

Motion for Appointment of Nine Member Watermaster Board of CCWD, 

etc., dated August 18 , 1997 ( ''Opening Brief") , pp. 6-8.} As 

previously stated, the causes of degradation of groundwater 

quality in the Basin are extremely complex and wide ranging, 

resulting in part from the high concentration of dairies in the 

Basin and agri cultural practices, not mismanagement by the 

Watermaster or the Advisory Committee. (Opening Brief, pp. 6-8.} 

In fact, the parties to the Judgment can do little if anything to 

either allow o r  prevent degrada tion of water quality, which 

actually comes under the purview of the Regional Water Quality 

Control Board. (Declaration of Mark Joseph Wildermuth, dated 

August 18 , 1997, 1 6.) 

Defendant Monte Vista Water District has submitted a 

Declaration by Langdon Wood Owen apparently filed to \\prove" that 

the Advisory Committee and/or Watermaster have mismanaged the 

Basin. To the contrary, the Declaration instead sets forth vague 

and unsupported claims such as: "Based upon my knowledge, it is my 

opinion that the Basin is not managed in a manner to optimize the 

Basin resource or to equitably _address water quality problems." 

(Declaration of Langdon Wood Owen in Support of Monte Vista Water 
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District's Brief, dated August 16, 1997 ("Owe n Declaration"), 1 

5.) Mr. Owen also states: "those controlling the management of 

the Basin have failed to implement and have prevented meaningful 

conjunctive use." (Owen Declaration, 16.) Mr. Wood concludes his 

Declaration by stating that: "Those who control the Chino Basin 

adjudication place their special interests ahead of basin 

management when m aking decisions under the adjudica tion." (Owen 

Declaration, 1 7.) 

However, Mr. Wood never bothers to provide a single example 

to support these accusations. He never s ays what occurred, when 

it occurred or why it is relevant to his claims. He does not even 

say that the producers or Advisory Committee did anything wrong. 

Such vague, unsubstantiated statements certainly do not rise to 

the level of a "compelling reason" that would prohibit the 

appoin tment of the p roposed Board. 

2. THE JUDGMENT DOES NOT SET FORTH "CHECKS AND BALANCES" 

BETWEEN THE ADVISORY COMMITTEE AND THE WATERMASTER IN 

IMPLEMENTATION OF THE JUDGMENT. 

Opponents of the proposed Nine Member Board again try to 

obfusca te the real issues pertinen t to this matter as shown by 

their continued reli ance upon the "checks and balances" scenario 

that they claim is cont ained within the Judgmen t; a scenario they 

allege will be destroyed with the appointment of the proposed 

W aterm aster Board. These minority opponents are simply trying to 
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divert the Court's attention by briefing an issue that is simply 

not relevant. 

The Judgment does not impose upon the Watermaster the duty of 

policing the various interested entities. Instead, it is the 

Advisory Committee that has control over the Watermaster. As 

already found by this Court, ''under the Judgment, [the Advisory 

Committee] is the controlling body of the ground water basin." 

(Opening Brief, p. 12, Exhibit "A" [Order). ) The Judgment was 

obviously drafted to ensure that without the Advisory Committee's 

approval, the Watermaster's actions would intentionally be very 

limited. Thus, there are no  "checks and Balances" between the 

� w g 13 
��5 re� Watermaster and the Advisory Committee, but the Watermaster is 

5 � ! � e s 

��� g� 14 instead assigned certain tasks, the majority of which require 
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Instead, it is the Court that has the power to ensure tha t 

the Judgment is properly implemented, not the Watermaster. 

Paragraph 31 of the Judgment gives any party, any Pool Committee, 

the Watermaster and the Advisory Committee the opportunity to seek 

review of any Watermaster ac tion, thereby providing all parties an 

equal opportunity to protest any action. Additionally, Paragraph 

31 provides that the Court can review any action or do so on its 

own motion. The Judgment also gives the Court the power to 

conduct a de novo review of the action. (Judgment, 1 31, subd. 

(d) .) Finally, the Judgment provides that any decision of the 

Court can be appealed, providing one more opportunity for 

RVPUB\M0\32227 

-5-
REPLY MEMORANDUM OF POINTS AND AUTHORITIES 
IN SUPPORT OF HOTTON FOR NINE MEMBER BOARD 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

unbiased, independent review. {Judgment, 1 31, subd. (e) .) 

Because every entity with an interest in the Basin has been named 

as a party to this action, they each have an equal opportunity to 

seek judicial review of th at decision. 

Opponent Monte Vista Water District's claim that the 

Watermaster acts as a "direct arm of the court" is simply wrong. 

(Monte Vista Wat er District's Referee's Requested Brief, etc., 

dated August 18, 1997, p. 7.) Paragraphs 17 and 31 of the 

Judgment cited by Monte Vista actually state that the Cou rt has 

continuing supe rvision and control of the Watermaster, and t hat 

any Watermaster decision is subject to review by this Court. 

Moreover, the Watermaster composition allows it just the type of 

independence and neutrality sough t  by Mon te Vista. 

The Judgment does not make the distinction between 

administr ative, discretionary and mandatory actions -- instead, it 

states that: "All actions, decisions or rules of Watermaster shall 

be subject to review by the Court . . . . " (Judgment, 1 31.) Thus, 

the Judgment simply does not allow a party or parties to take 

control of the Basin without an opportunity for every other 

potentially impacted party to seek Court review of that action. 

Appointment of the proposed Nine-member Watermaster Board does not 

in any way vitiate this opportunity for independent review. 1/ 

11 Monte Vista contim�ally claims that under the ''maxim of 
expressio unius §St: exclusio alterius" any time the 
Judgment fails to sp ecifically set forth rules on any 

(continued ... ) 
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3 CONCLUSION 

For the reasons- stated herein, the Court is requested to 

enter an order appointing the Nine Member Wat ermaster Board as 

approved by th e Advisory Committee. 

Dated: September 8 1 1997. 

Dated: September 8 1 1997. 

!I ( .•• continued) 

BEST BEST & KRIEGER LLP 

By: �� 
Gene Tanaka 
Michelle Ouellette 
Attorneys for Defendants 
Cucamonga County Water 
District, Western Municipal 
Water District and Kaiser 
Ventures, Inc. 

McPETERS McALEARNEY SHIMOFF & HATT 
A PROFESSIONAL COR PORATION 

By: � � . 1--lc P® s C 1-1-o) 
Thomas H. McPeters 
Attorneys for Defendants 
Font ana Union Water Company, 
Monte Vista Irrigation Water 
Company, San Antonio W ater 
Company and West End 
Consolidated Water Company 

given issue it means that the Judgment intentionally 
excluded such action. However, as anyone who has ever 
drafted complex documents knows, not every contingency 
can possibly be foreseen or considered during document 
preparation. 
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PROOF OF SERVICE 

I am a resident of the St ate of California, over the age of 
eighteen years, and not a party to the within action. My business 
address is Best Best & Krieger LLP, 3750 University Avenue, Suite 
400, Riverside, California 92501. On September 8, 1997, I served 
the within documents: 

REPLY MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF 
MOTION FOR APPOINTMENT OF NINE MEMBER WATERMASTER BOARD OF 
CCWD, MWD, KAISER, FONTANA UNION WATER COMPANY, MONTE VISTA 
IRRIGATION WATER COMPANY, SAN ANTONIO WATER COMPANY AND WEST 
END CONSOLIDATED WATER COMPANY 

□ 

D 

by transmitting via facsimile the document(s) listed 
above to the fax number(s} set forth below on this 
date before 5:00 p.�. 
by placing the document(s) listed above in a sealed 
envelope with pos tage thereon fully prep aid, in the 
United States mail at Riverside, Califo rnia addres sed 
as set forth below. 

I caused such envelope to be delivered via·overnight 
delivery (Federal Express) addressed as set forth 
below for deposi t and delivery by Best Best & Krieger 
LLP f ollowing ordinary business practices (C.C.P . 
§1013(c) and (d)). 

by personally delivering the document(s) listed above 
to the person(s) at the address(es) set forth below. 

Anne J. Schneider 

Ellison & Schneider 
2105 H Street 
Sacramento, CA 95814-3109 
Tel: 916/447-2166 

Fax: 916/447-3512 

I am readily familiar with Best Best & Krieger LLP's practice 
for collecting and processing correspondence for mailing with the 
United States Postal Service and/or other overnight delivery. 
Under that practice, all mailings are deposited in an authorized 
area for pick-up by an authorized express service courier the same 
day it is collected and processed in the ordinary course of 
business. 

I declare under penalty of perjury under the laws of the 
State of California that the above is true and correct . Executed 
on September 8, 1997, at Riverside, California. 

-8-
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PROOF OF SERVICE 

I am a res i dent o f  the Sta te of Cali forn ia , over  the age of  
�ighteen years , and not a pa rty to the w ith in ac t ion . My business 
address is Best Best & Kr ieger LLP , 3 7 50 Un ive rsi ty Avenue , Suite 
4 00 ,  Rivers ide , Califo rn ia 9250 1. On September 8 , 1997 , I served 
the w ithin documents : 

REPLY MEMORANDUM OF POINTS AND AUTHORITIE S  IN SUPPORT OF MOTION 
FOR AP POINTM ENT OF NINE MEMBER WATERMASTER BOARD OF CCWD, MWD , 
KAISER , FONTANA UNION WATER COMPANY ,  MONTE VISTA IRRIGA TION WATER 
COMPA NY ,  SAN ANTON IO WATER COMPANY AND WEST END CON SOLIDATED WATER 
COMPANY 

□ 

□ 

D 

by tran smitt ing via facsim i le the documen t (s )  l isted 
above to the fax number (s)  set forth be low on th is  
date be fo re 5 : 00 p .m .  
by p lacing the document ( s )  l isted above in a sea led 
enve lope with po stage thereon ful ly prepa id ,  in th e 
Un ited States mai l a t  R iverside, Ca lifornia addressed 
as se t for th be low . 

by caus ing pers ona l  de liv ery by ----,---,--- of the 
document (s )  l isted above to the person {s )  at the 
add ress (es ) set fo rth be low .  
by persona l ly delivering the document (s ) listed above 
to the person (s ) at the addr ess (es ) se t  forth below . 

SEE ATTACHED SERVICE LIST 

I am readily familiar with the firm ' s pra ctice of co lle ction 
and process ing correspondence for mailing . Under that practice it 
would be depo sited w ith the U. S .  Posta l  Se rvice on that same day 
with postage thereon fully prepaid in the o rdinary course of 
bus iness . I am aware that on mot ion o f  the party serve d, service 
is presumed inva l id if po sta l cance llation date or postage me ter 
date i s  mo re than one day a fter da te of depo sit for mailing in 
a f f idavit. 

I declare unde r p ena lty of per j ury under th e law s  o f  the 
State of Cal ifo rnia that the a bove is true and correc t. 

Exe cut ed on Sep tember 8 ,  1997 , at Rivers ide , Ca li forn ia . 
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SERVICE LIST 

Chino Bas in  Municipal Water  Di s t r i ct . e t  al . 

V .  

city of Chino . et  al . 

San B ernard ino County Superior Court 
Case No . RCV 5 1 0 1 0  

Arthur G .  Kidman 
McCorm i ck ,  Kidman & Behr ens 
6 95 Town Center Driv e ,  Suite 140 0 
Cos ta Mesa , CA 92626 - 1924 
Te l :  7 1 4 / 75 5 - 3 1 0 0  -
Fax :  7 14/ 755 - 3 1 10 

Jean Cihigoyene tche 
Cihigoyenetche Grossberg & Clouse 
3 60 2  In land Emp ire Blvd . , Su i te C 3 15 
On tario , CA 9 1 7 6 4  
Te l :  9 0 9 /48 3 - 1850 
Fax :  90 9 / 483 -184 0 

Jimmy Gu tie rre z 
1 2 6 1 6  Central Avenue 
Chino , CA 9 1 7 1 0  
Te l :  909 /591 - 6 3 3 6 
Fax :  9 09/ 628 - 98 0 3  

Dan G. M cKinney 
Re id & He llyer 
3 8 8 0  Lemon Str eet, 5th F loo r 
Riverside , CA 9 25 0 2- 1300 
Tel : 90 9 / 6 8 2 - 17 7 1  
Fax :  9 0 9 / 68 6 - 2 4 1 5  

Mark D .  Hens ley 
Burke , Williams & Sorenson 
6 1 1  Wes t  S ixth Stree t ,  Suite 25 0 0  
Los Ang ele s ,  CA 90 0 1 7  
Te l :  213 /23 6 -0 6 00 
Fax :  2 1 3 /23 6 - 2 7 0 0  

Jam es L .  Markman 
Ma rkman , Arc zynsky , Hanson 
Number One Civic  Center C irc le 
P . O .  Box 1 0 5 9 
B rea , CA 92 8 22 - 1 0 5 9  
Tel : 7 14 / 9 9 0 - 0 9 0 1  
Fax :  714 / 9 9 0 - 6 2 30 
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Attorneys for Monte Vista 
Water D istr ict  

Attorneys for Chino Basin 
Mun icipal W ater District 

Attorneys for City of 
Chino 

Atto"rneys for AG Pool 
Committee o f  Chino Basin 

Attorneys for City of 
Ch ino Hills  

Attorneys for City of 
Up land and Chino Bas in 
Advis ory Committee 



" .. 0 _, " 
.J u i � ; 

� f5 : � Q < ., g < " z f: i5l 0 � D t: 
!:! :ii: z i CJ �  

t � � � y � 
O ...., !:! � t U 
3: � :q; 0 Li 
< m. 0 0 ,.. C 
.J 1- � Ill g iii 

� � L 5 
Q > 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11  

12  

1 3  

1 4  

15 

16 

1 7  

1 8  

19 

2 0  

2 1  

2 2  

2 3  

24 

2 5  

26  

2 7  

2 8  

Robe rt E .  Dougherty 
Coving ton & Crowe , LLP 
1 13 1  Wes t Sixth Street 
Optario ,  CA 9 17 62 
Tel :  90 9/98 3 -9393 
Fax :  909 /3 91 - 6 7 62 

Ma ri lyn H .  Levin 
Deputy Atto rney Gener al 
Office of the Attorney Genera l 
3 o·o Sou th Spring Street 
Los Ange les , CA 900 1 3 - 1 2 04 
Te l :  2 1 3 / 897 - 26 12 
Fax :  21 3 / 8 97 - 2 802 

Thomas H. McPeters 
Mc Peters , McA learney, Shimoff & Hatt 
4 West Red lands Blvd. , Second Floo r 
Redlands, CA 923 73  
Tel : 90 9 /7 92- 8 9 19 
Fax :  909/792 - 62 34 

Timothy J .  Ryan 
San Gabrie l Va l ley Water Company 
1 1 14 2 Garvey Avenue 
El Monte , CA 917 3 4  
Te l :  818/44 8 - 6183 
Fax : 8 18 /448 -55 3 0 

Arno ld Alvarez -Glasman 
A lvare z-Glasman & Cov lin 
c/o Pomon a  City Ha ll  
5 0 5  South Garey Ave nue 
Pomona , CA 91769 
Te l :  90 9 / 620 - 207 1  
Fax :  90 9 / 6 20-3 609 

Jeffrey Kight linger 
Depu ty G enera l Counse l 
P.O .  Box 54 15 3 
Los Ange les , CA 90 0 54 
Te l :  213 /217 -6 0 0 0  
Fax :  2 13 /2 1 7 - 6 890 

Steven M .  Kennedy 
B runick , Alvarez & Ba ttersby 
P . O .  Box 6 4 25 
San B e rna rdino , CA 924 12 
Te l :  909/ 8 89 - 8 3 0 1  
Fax :  909/3 8 8 - 1 8 89 
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Attorneys for the Ci ty 
of Ontario 

Attorneys for State o f  
California 

Attorneys for Fontana 
Union Water Company,  
Mon te Vista Irrigat io n 
Water Comp?J.ny ,  San Antonio 
Water Company and West End 
Conso lidated Water Company 

Attorneys for Fon tana 
Wate r  Company 

At torneys for Ci ty of 
Pomona 

Attorneys for Metropolitan 
Water District o f  Southern 
Ca liforn ia ( Inte rested 
Party } 

At torneys for Three 
Va lleys M unicipal Wa ter 
Dis trict 
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John J .  Scha t z  
P . O. Box 7 7 7 5  
Laguna Niguel , CA 926 0 7  
Je l :  7 14 /49 5 - 3 1 7 5  
Fax :  7 14 /4 5 9 - 6 463 

Traci S tewart 
Ch ie f o f  Wa te rm aster Services 
Chino Bas in Watermaste r 
86 32 Ar chiba ld Ave. , Suite  109 
Rancho Cucamong a, CA 9 1 7 3 0  
Te l :  9 0 9 /484 - 3 888 
Fax :  9 0 9 / 4 8 4 - 3 89 0  
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