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CHINO BASIN MUNICIPAL WATER DISTRICT 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

FOR THE COUNTY OF SAN BERNARDINO 

CHINO BASIN MUNICIPAL WATER 
DISTRICT, 

Plaintiff( 

vs. 

CITY OF CHINO, et al., 

CASE NO. RCV 51010 

rvIBMORANDUM OF POINTS AND 
AUTHORITIES RE: MOTION TO APPOINT 
NINE rvIBMBER WATERMASTER BOARD 
[Anne J. Schneider, Esq.] 

Comes now Chino Basin Municipal Water District, acting as Watermaster which submits the 

following points and authorities pursuant to the Order of Referee Anne J. Schneider, Esq. 

I. 

·COMPELLING REASONS EXIST 

TO DENY THE APPOINTMENT OF A NINE MElVIBER WATERMASTER BOARD 

The initial issue raised in this matter is what compelling reasons-;exist which would support the 

court in denying the Advisory Committee's motion to appoint a nine member Watermaster Board. 

The problem from this responding party's position is not so much the appointment of the nine 
25 

member board but the proposed�composition of that board. Specifically, the proposed nine member 
26 

board would be comprised almost entirely of representatives from the Advisory Co�ttee. 
27 

Perhaps the most compelling reason to deny the motion is the present condition of the 
28 
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1 groundwater of the Chino Basin as evidenced by the declaration of Mr. Joseph Grindstaff and other 

2 declarations submitted by the various parties in interest in this matter. 

3 In essence, the Chino Basin has been managed by the majority of the Advisory Committee for 

4 at least the last ten years with strong arguments supporting the contention tha� they have managed the 

5 basin since its inception. For whatever reason, the Chino Basin Watermaster has, over the years, 

6 acquiesced to the 80% rule provided in the judgment. Under Watermaster's belief that all decisions 

7 of the Advisory Committee which garnered 80% or more support at that level were in fact mandates 

8 upon the Watermaster, the Advisory Committee has been the de facto Watermaster over the years. 

9 The present condition of the Chino Basin is deplorable with the future looking grim should the status 

1 O quo· continue. 

11 The majority of the Advisory Committee has demonstrated, and continues to demonstrate to 

12 this date, their inability to shed their self-serving partisan interest and do what is best for the basin as 

13 a whole. It was not until the Watermaster realized that it was not simply a rubber-stamp for the 

14 Advisory Committee and that it could take a proactive role in the management of the basin that the 

15 Advisory Committee deemed the Watermaster to be obst�eperous and in need of replacement. 

16 The court, in 1978, pronounced its purpose and objective in Section VI Paragraph 39 of the 

17 judgment. Those purposes and objectives have not been met under the management and control of 

18 the Advisory Committee nor will they be met in the future should the Advisory Committee remain in 

19 control of the basin. 

20 II. 

21 THE OFFICE OFWATERMASTERSHOULD BE SEPARATE 

22 AND DISTINCT FROM THE ADVISORY COMMITTEE 

23 In addition to the arguments set forth above, there are additional compelling reasons why the 

24 Watermaster and the Advisory Committee should remain separate and distinct. The first compelling 

25 reason is that the judgment in question 9reated them as separate bodies. As clearly stated in the " 
26 judgment, the Watermaster was created because the safe yield of the basin had been exceeded for 

27 several years by production which was " ... open, notorious, continuous, adverse, hostile and under 
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1 claim of right by producers" (Judgment, Section II Parag�aph 7.) The producers who were to be 

2 monitored under the judgment ultimately became the pooling committees, members of which in turn 

3 comprise the Advisory Committee .  If the court and the parties to the judgment had intended a unified 

4 Watermaster and Advisory Committee, there would be no need for the judgment. Therefore, a 

5 compelling reason to maintain separation between those two bodies is the furtherance of complying 

6 with the judgment itself. To allow the Advisory Committee to unify itself by assuming the role of 

7 Watermaster would not only circumvent the provisions of the judgment, but also serve to eliminate 

8 the oversight of producers by an independent body. 

9 The majority of producers in the form of the Advisory Committee have argued that they have 

I O  vesfed rig�ts in the Chino Basin and therefore should be entitled to control their own destiny. In a 

1 1  technical sense, this may be true, and in fact, they have been given rights under the judgment. 

1 2  However, i n  practical terms, the proper management and control of the basin's resources are of 

1 3  general public concern and the proper management and preservation of this resource is far more 

1 4  compelling than extending greater management and control of those resources to the Advisory 

1 5  Committee and its producers over and above what is afforded under the judgment. 

1 6  The degree of separation between the two bodies should be that which is provided in the 

1 7  judgment. The role of the Advisory Committee is defined by its title, an Advisory Committee. Their 

18  authority does not, and should not, involve decisions over administration and management, an 

19 authority which the Advisory Committee has usurped over the years. The Advisory Committee's 

20 adamant refusal to recognize the separation of authority and responsibil ity under the ju9gment have 

2 1  brou.ght us to this inevitable position where the parties have been battling in court for at least the last 

22 year and a half while the important issues facing management of the basin go unaddressed. 

23 Arguments have been offered that there is no language in the judgment itself which prevents 

24 the Advisory Committee, or members thereof, from holding the position ofWatermaster. Likewise, 

25 however, there is no enabling language within the judgment that would entitle them to that office. "' 
26 The Advisory Committee has argued that the Watermaster is a public entity for purposes of securing 

27 pension benefits for the employees of Watermaster Services . It is submitted that if the Watermaster is 
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I a public entity for that purpose, it is a public entity for all purposes. A public entity is vested with 

2 those authorities expressly stated in statute as interpreted through case law. If a public entity seeks to 

3 perform an act which is not expressly authorized under its respective enabling statutes, the authority 

4 for such an act does not l ie. 

5 Here, the authorizing document is the judgment. The judgment extends no authority to the 

6 Advisory Committee to hold the office of Watermaster, and therefore, it cannot d o  so. 

1 m. 

8 THE CHECKS AND BALANCES FOR DISCRETIONARY ACTS 

9 ARE SET FORTH IN THE JUDGMENT 

1 0  Paragraph 4 1  o f  the judgment vests in the Watermaster, the control and discretionary powers 

I I to develop an optimum basin management program for Chino Basin including water quality and 

I 2 quantity. That same provision vests in the Advisory Committee the authority to advise the 

1 3  Watermaster on such decisions. Moreover, Paragraph 3 8(b) of the judgment grants the Advisory 

1 4  Committee the duty and the power to study, recommend, review and act upon discretionary 

1 5  determinations made by the Watermaster. 

16 These provisions allow for checks and balance in decision making by incorporating the 

1 7  participation of both producers and the Watermaster. Unfortunately, the majority of the Advisory 

18 Committee have elected to manage the basin under authoritarian rule relying on the 80% rule to 

1 9  further its own interest at the expense of the basin. In doing so, they have completely eliminated the 

20 Watermaster from the decision making process and, as. evidenced by the very case presently before 

2 1  the court, have sent a message to the Watermaster that they either comply with the directives of the 

22 majority of the Advisory Committee or they will be dispatched . 

23 The courts have regularly dealt with defining discretionary decision making, especially in the 

24 context of governmental tort liability. However, the courts are quick to note that the distinction 

25 between a discretionary and ministerial act depends upon the particular circumstances of the case at .. 
26 hand, and therefore, must be judged on a case by case basis . (Saltares v. Kristovich ( 1 970) 6 Cal . 

27 App .  3d 504, 85  Cal . Rptr. 866.) Nevertheless, " . . .  the U.S . Supreme Court has adopted the 'p lanning 
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I level vs. operational level' test for determining whether the function is, or is not, discretionary.' ' 
. . 

2 �iddows v. Koch ( I  968) 263 Cal. App. 2d 228, 69 Cal. Rptr. 464 . )  

3 As hereinafter noted, there are numerous duties which the judgment assigns to the 

4 Watermaster exclusively. Paragraph 4 1  of the judgment is the only reference in the judgment which 

5 would define discretionary acts. There, discretion is extended to those decisions which concern the 

6 development of an optimum basin management program including water quality and quantity. This 

7 would seem to fall directly in line with the definition utilized in the Widdows case cited above. 

8 The test, therefore, to determine who should participate in the decision making process on any 

9 given issue would be to first determine whether or not the issue falls within any of the exclusive 

I O  authorities granted to the Watermaster as mor,� thoroughly set out in Section IV below. If the issue 

1 1  does not fall within one of those categories, it should then be determined whether the issue concerns 

1 2  the development of an optimum basin management program for  Chino Basin including water quality 

1 3  and quantity. If it does, the Advisory Committee should participate in the decision making pursuant 

14  to  the judgment. If the issue falls outside of that category, however, the decision making should rest 

1 5  with the Watermaster subject to review provided for in the judgment. 

1 6  Another check and balance of the judgment is provided at Paragraph 3 8(b )[ I ]  . .  That provision 

1 7 is extremely important in that it affords the public a right to be heard on important issues over which 

1 8  the Watermaster and Advisory Committee disagree. Even an 80% vote of the Advisory Committee is 

1 9  subject to public scrutiny and input should the Watermaster deem that appropriate. If the Advisory 

20 Committee is allowed to assume the role ofWatermaster as well, the ability of the public, which is 

2 1  directly affected by the decisions of the Watermaster, to voice their concerns and participate in this 

22 important decision making process will be eliminated . It is naive to believe that the Advisory 

23 Committee acting as Watermaster will dispute and bring to the public forum a decision which they 

24 themselves made at the Advisory Committee level .  Hence, in order to enforce the checks and 

25 balances which are duly set fort4 in the judgment itself, the role and authority of the Wa_termaster and 

26 the Advisory Committee must be specifica1ly delineated and a11 of the parties to the judgment must 

27 respect not only the provisions of the judgment but the authority vested in the respective bodies . 
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1 Finally, the ultimate check and balance is the jurisdiction and authority of the court itself. This 

2 i s  l ikewise provided for at Paragr�ph 3 1  of the judgment. 

3 IV. 

4 THE JUDGMENT PROVIDES CHECKS AND BALANCES 

5 FOR ADMINISTRATIVE DECISION MAKING 

6 Under the judgment, the Watermaster is responsible to administer the judgment. In 

7 furtherance of that, the Watermaster is extended authority which is not extended to the Advisory 

8 Committee. This includes the authority to purchase, lease, acquire and hold all necessary facilities 

9 and equipment (Judgment, Paragraph 1 9); employ or retain such administrative, engineering, 

1 O geologic, accounting, legal or other specialized personnel and consultants (Judgment, Parag�aph 20); 

1 1  cause the parties to install and maintain measuring devises (Judgment, Paragraph 2 1  ); levy and collect 

1 2  all assessments provided for  in the pooling plans and physical solution (Judgment, Paragraph 22); 

1 3  hold and invest any and all Watermaster funds and investments authorized from time to time for 

14 public agencies of the State of California (Judgment, Paragraph 23) ;  borrow from time to time 

1 5  amounts not exceeding the annual anticipated receipts ofWatermaster during the year (Judgment, 

1 6  Paragraph 24); enter into contracts for  the performance of any powers granted under the Judgment 

1 7  with certain exceptions (Judgment, Paragraph 25); calculate additions, extractions and losses and 

1 8  maintain an annual account of all stored water in Chino Basin, and any losses of water supplies or 

1 9  safe yield of Chino Basin resulting from stored water (Judgment, Paragraph 29); adopt an annual 

20 budget subject to review by the Advisory Committee (Judgment, Paragraph 30). 

2 1  The checks and balances afforded under the judgment include the court' s ultimate supervision 

22 over the Watermaster (Judgment, Paragraph 1 7); the right of any party to remove the Watermaster 

23 (Judgment, Paragraph 1 6); and the fact that some administrative matters are to be conducted with the 

24 advice of the Advisory Committee including, but not limited to, Advisory Committee 

25 recommendation for Watermaster rules and regulations (Judgment, Paragraph 1 8) and Advisory ' 
26 Committee review of the annual budget (Judgment, Paragraph 30). The Advisory Committee, 

27 however, refuses to acknowledge these enumerated powers of the Watermaster and have extended 
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1 their authority from advising on discretionary matters to controlling al l of the affairs of the 

2 Watermaster leaving the parties not knowing who has authority to do what under the judgment. 

3 CONCLUSION 

4 To allow the appointment of the nine member Watermaster Board comprised of Advisory 

5 Committee members would eliminate most, if not all , of the checks and balances provided by the 

6 judgment. Perhaps the most important of these is the ability for the Watermaster to call a public 

7 hearing under Paragraph 3 8(b)[ l ] . In essence, the Advisory Committee would have eliminated all 

8 scrutiny of their decision making, and we would have come full circle by placing the producers back 

9 in charge of the Chino Basin .  

1 0 Despite the critical condition of the Chino Basin, the proponents of th� nine member 

1 1  Watermaster Board offer nothing new. They offer the same staffing, the same decision makers and 

1 2  the same partisan control over the basin. They would effectively exclude all public scrutiny and 

1 3  involvement in the decision making process concerning the resources of the basin which affects the 

1 4  public in general. 

1 5  In short, the position of Watermaster should b e  filled with an independent person or body 

1 6  having no ties or obligations to the producers. 

1 7  Respectfully submitted. 

18  Dated : August 1 8, 1 997 
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CIIlNO BASIN MUNICIPAL WATER DISTRICT 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

FOR THE COUNTY OF SAN BERNARDINO 

CIDNO BASIN MUNICIPAL WATER ) CASE NO. RCV 5 1 0 10 
DISTRICT, 

� 
PROOF OF SERVICE BY MAil., 

Plaintiff(s ), 

vs. � 

CITY OF CIIlNO, et al . ,  � 

Defendant(s) . 

I am employed in the County of San Bernardino, State of California and am over the age of 1 8  

year�. I-am not a party to the within action. My business address is 3 602 Inland Empire Boulevard, 

Suite C3 l 5 ,  Ontario, California. 

On or before August _f.S__, 1 997, I served the documents described as: MEMORANDUM 

OF POINTS AND AUTHORITIES RE: MOTION TO APPOINT NINE :MEMBER 

WATERMASTER BOARD on the interested parties to this action in the manner described below and 
23 

24 

25 · 

addressed as indicated on the attached list . 

I caused the documents to be enclosed in a sealed envelope with postage thereon fully paid, 

and to be deposited in the Urutea States mail in Ontario, California. The documents were to be . 
26 

27 

28 

deposited with the United States Postal Service on the same day. 
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1 I declare that I am employed in the office of a member of the bar of this court at whose 

2 direction the service was made . I declare under penalty of perjury that the foregoing is true and 

3 correct, and that this declaration was executed on August / � , 1 997, at Ontario ,  California. 
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0O/ 12/ 1S97 1 7 : 42 909-484-3890 

Arnold Alvarez Glasman 
Alvarez-Glasman & Cloven 
c/o Pomona City Hall 
505 S Garey Ave. 
Pomona, CA 91766 
TEL (909) 620-2071 

Jean Clhigoyenetche 
Cihigoyenetche, Grossberg & Clouse 
3602 Inland Empire Blvd., Ste. C315 
Ontario, CA 91764 
TEL (909) 483-1850 

Chino Basin Watermaster 
8632 Archibald Avenue, Suite 109 
Rancho Cucamonga, CA 91730 
TEL (909) 484-3888 

Robert Dougherty 
Covington & Crowe 
1 1 31 West Sixth Street 
Ontario, CA 91762 
TEL (909) 983-9393 

Jimmy Gutierrez 
El Central Real Plaza 
1 2512 Central Ave. 
Chino, CA 91710 
TEL (909) 591-6336 

Mark D. Hensley 
Burke, Williams & Sorenson 
6 1 1  W. 6th St., Ste. 2500 
Los Angeles, G_A 90017 
TEL (213)235-0600 

James L. Markman 
Richards, Walson & Gershon 
P.O. Box 1059 
Brea, CA 92622-1059 
TEL (714) 990-0901 

Steven Kennedy 
Brunick, Alvarez & Battersby 
P.O. Box 6425 
San Bernardino, CA 92412 
TEL (909) 889-8301 

Arthur Kidman 
McCormick, Kidman & Behrens 
695 Town Center Dr,, Ste. 1400 
Coste Mesa, CA 92626-1924 
TEL (714) 755-3100 

• 

WATERMASTER 

Service List 

City of Pomona 
FAX (909) 620-3609 

Chino Basin Municipal Water District 
FAX (909) 483-1840. 

FAX (909) 484-3888 

City of Ontarto 
FAX (909) 391-6762 

City of Chino 
FAX (909) 628-9803 

Cily of Chino Hills 
FAX (213) 236·2700 

Special Counsel to CBWM Advisory Committee 
City of Upland 
FAX (714) 990-6230 

Three Valleys Municipal Water District 
FAX (909) 388-1889 

Monte Vista Waler District 
FAX (714) 755-31 10  
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08/12/1597 1 7 : 42 909-484-3890 

Jeffery Kightlinger 
Deputy General Counsel 
PO Box 54153 
Los Angeles, CA 90054 
TEL (213) 217-6000 

Marilyn Levin 
Office of the Attorney General 
300 S. Spring St 
1 1 th Floor, N. Tower 
Los Angeles, CA 90013-1204 
TEL (213) 897-2612 

Thomas H. McPeters, 
McPeters, McAlearney, Shimoff, Hatt 
4 West Redlands Blvd., 2nd Floer 

Re1ilands, CA 92373 
TEL (909) 792-8919 

Dan McKinney 
Reid & Hellyer 
3880 Lemon Street, 5'" Floor 
Riverside, CA 92502-1300 
TEL (909) 682-1771 

Timothy J. Ryan 
San Gabriel Valley Water Company 
1 1 142 Garvey Avenue 
El Monte, CA 91734 
TEL (818) 448-6183 

John Schatz 
c/o Santa Margarita Water District 
PO Box 2279 
Mission Viejo,_CA 92690-2279 

Gene Tanaka 
Best, Best & Krieger LLP 
P.O. Box 1028 
Riverside, CA 92502 
TEL (909) 686-1450 

• 

WATERMASTER 

Metropolitan Water District of 
Southern California (Interested Party) 
FAX (213) 217-6890 

State of California, Department of Corrections 
FAX (213) 897-2802 

Fontana Union Water Company, 
Monte Vista Irrigation Company and 
San Antonio Water Company 
West End Municipal Water District 
FAX (909) 792-6234 

Special Counsel for the Ag Pool 
FAX (909) 686-2415 

Fontana Water Company 
FAX (818) 448-5530 

Jurupa · Community Service District 
FAX (714) 459-6463 

Cucamonga County Water District, 
Kaiser Ventures; Inc., ,md 
Western Municipal Water District 
FAX (908) 686-3083 
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