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RICHARDS, WATSON & GERSHON

A Professional Corporation 0§ oo somk;
JAMES L. MARKMAN, State Bar #43536 SEP U 1857 “Enge
BOYD L. HILL, State Bar #140435 Y T— 5

Number One Civic Center Circle
Post Office Box 1059 -

Brea, California 92822-1059
Telephone: (714) 990-0901

Fax: (714) 990-6230

Attorneys for CHINO BASIN ADVISORY COMMITTEE

SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF SAN BERNARDINO

CHINO BASIN MUNICIPAL WATER Case No. 164327

DISTRICT,
[BEFORE COURT APPOINTED
Plaintiff, REFEREE ANNE J. SCHNEIDER]
vs. REPLY POINTS AND AUTHORITIES

OF CHINO BASIN WATERMASTER
ADVISORY COMMITTEE IN SUPPORT
OF MOTION TO APPOINT A NINE-
MEMBER WATERMASTER BOARD AND
AN ORDER THAT AN AUDIT
COMMISSIONED BY CHINO BASIN
MUNICIPAL WATER DISTRICT IS
NOT A WATERMASTER EXPENSE

CITY OF CHINO, et al.,

Defendant.

Date: October 21%f1997
Time: 10:00 a.m.

N N N e e’ N et e’ e’ e o i N e’ et e’ S S

By way of a very short reply to points and authorities
filed in opposition to the above-referenced motions, the
Watermaster Advisory Committee offers the following thoughts.

I. NO LOGICAL EXPLANATION HAS BEEN ADVANCED BY OPPONENTS TO
THE MOTION TO APPOINT A NINE-MEMBER WATERMASTER BOARD AS TO WHY
THAT BOARD WOULD MIMIC THE INPUT OF THE ADVISORY COMMITTEE.
With all the opposition filed to date, counsel fbr the

Advisory Committee still has not been able to identify any
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explanation as to why the opponents to the pending motion continue
to assert that the nine-member Watermaster Board would constitnte
a replication of the Advisory Committee by way of voting control.
As is well understood) the Advisory Committee constitutes a vote
of production and expresses the point of view of the majority of
the producers. It also is clearly the policy making body
established under the judgment, notwithstanding protestations by
the opponents to the contrary.

The proposed nine-member Watermaster Board would consist
of six producer representatives and three representatives from
public eritities who do not have production rights. Accordingly,
the alleged “controlling” block of votes on the Advisory
Committee, consisting of the three appropriative pool members on
the nine-member Watermaster Board, could not control the decisions
of the Watermaster but, rather, would constitute a one-third
minority. That one-third minority is in stark contrast to the
voting control enjoyed by the appropriative pool members with
respect to Advisory Committee positions.

Again, with all of the expressions that the Wétermgster
allegedly should be “an ombudsmen” or “protect the people,” the
fact is that the Watermaster is constituted in the judgment as an
administrative body which essentially adheres to the policy
direction of the Advisory Committee unless the Watermaster Board
wishes to take the matter before the Court, acting as an agent of
the Court. The proposed nine-member Watermaster Board certainly
would be subject to different voting control than is the Advisory
Committee and surely could perform the functions mapped out for it

under the judgment. Again, where is the logic behind the
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repetitive unsupported assertions that the persons who have
“controlling” votes on the Advisory Committee would have the same
control over Watermaster decisions? There simply is no basis for
those assertions.

II. THE ADVISORY COMMITTEE IS AFFORDED INPUT UNDER THE
JUDGMENT EACH AND- EVERY TIME THE WATERMASTER PURPORTS TO EXERCISE
ITS DISCRETION.

The opponents to the motion also attempt to focus on
individual provisions of the Judgment and claim there is a
delineation of Watermaster acts which are discretionary and
nondiscretionary. The problem is that no language in the judgment
supports those assertions. There is a long list of powers and
functions of the Watermaster, some of which clearly are
ministerial or administrative in nature as pointed out in the
Advisory Committee’s original points and authorities. Others.
clearly afé:discretionary. The Referee is requested to pay
particular attention to subparagraph 38(B) of the Judgment which
makes it very clear that the Advisory Committee is to be afforded
the opportunity to give input (recommendations, reviews and acts)
“upon all discretionary determinations made or to be made
hereunder by Watermaster.” The Court, in its April 29 decision,
made it clear that it felt the Watermaster was in error in
deciding to go forward with a special audit without taking the
input of the Advisory Committee. Nothing could be clearer in view
of the language set forth in subparagraph 38(B). As pointed out
in the original points and authorities filed by the Advisory
Committee, it is not difficult to determine what %s a

“discretionary” act and what is an “administrative” or
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“ministerial” act. When the Watermaster is required to exercise
judgment and make a decision rather than simply performing a
function prescribed in the judgment, the Watermaster is engaged in
a “discretionary” acf and must seek the input of the Advisory
Committee prior doing so. Such a decision clearly includes the
decision to conduct a special audit. It also would include
decisions to employ engineers or lawyers to perform particular
functions.

Chino Basin Municipal Water District simply attempted to
circumlocute Advisory Committee input on the pending issue
involving the special audit. In summary, it is necessary to
define “discretionary” acts for purposes of applying the subject
judgment as recognized by the Referee in seeking a distinction
between “discretionary” and “administrative” acts. If the
Watermaster acts in a discretionary manner without Advisory
Committee input, that action is invalid and the expenses resulting
therefrom that act cannot be passed on to the producers.

IIX. CONCLUSION.

The Advisory Committee respectfully submits that the~
pending motion to appoint the nine-member Watermaster Board should
be recommended to be approved by the Cour£ as soon as possible and
/ 7/
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that the Referee should recommend that the Court confirm its
tentative conclusion that the costs of the special audit should be
borne by Chino Basin Municipal Water District rather than the

producers.
Dated: September 5, 1987 Respectfully submitted,

RICHARDS, WATSON & GERSHON

A Professional Corporation
JAMES L.. MARKMAN

BOYD L. HILL

Attorneys for Chino Basin
Watermaster Advisory Committee

N Al A
V. 7

James I,. Markman
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PROOF OF SERVICE BY MAIL

STATE OF CALIFORNIA, COUNTY OF ORANGE

I am employed in the County of Orange, State of California. I am over the age of 18 years
and am not a party to the within action; my business address is Number One Civic Center Circle,
P.O.Box 1059, Brea, California 92822-1059.

On September 5, 1997, 1 served the foregoing document described as:

REPLAY POINTS AND AUTHORITIES OF CHINO BASIN
WATERMASTER ADVISORY COMMITTEE IN SUPPORT
OF MOTION TO APPOINT A NINE-MEMBER WATERMASTER
BOARD AND AN ORDER THAT AN AUDIT COMMISSIONED
BY CHINO BASIN MUNICIPAL WATER DISTRICT
ISNOT A WATERMASTER EXPENSE

on the interested parties in this action by placing a full, true and correct copy thereof in a sealed
envelope addressed as follows:

See attached service list.

The envelope was sealed and placed for collection and mailing to be deposited in the mail on
the same day in the ordinary course of business at Brea, California. The envelope was mailed with
postage thereon fully prepaid.

I am readily familiar with this firm's practice of collecting and processing correspondence for
mailing. It is deposited with the United States Postal Service on the same day in the ordinary course

of business. -

I declare under penalty of perjury under the laws of the State of California that the foregoing
is true and correct and that this Proof of Service was executed this 5th day of September, 1997, at

Brea, California.
\ ww

Nancy Collins
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Arnold Alvarez
Alvarez-Glasman & Cloven
c/o Pomona City Hall

505 S. Garey Avenue
Pomona, California 91766

Jean Cihigoyenetche

Cihigoyenetche, Grossberg & Clouse

3602 Inland Empire Blvd., Ste C315
Ontario, California 91764

Chino Basin Wafermaster
8632 Archibald Avenue, Suite 109

Rancho Cucamonga, California 91730

Robert Dougherty
Covington & Crowe

1131 West Sixth Street
Ontario, California 91762

Jimmy Gutierrez

El Central Real Plaza
12612 Central Avenue
Chino, California 91710

Mark D. Hensley

Burke, Williams & Sorenson
611 W, 6th Street, Suite 2500
Los Angeles, California 90017

Steven Kennedy

Brunick, Alvarez & Battersby
P.O. Box 6425

San Bernardino, California 92412

Arthur Kidman

McCormick, Kidman & Behrens
695 Town Center Drive, Suite 1400
Costa Mesa, California 92626-1924

Jeffrey Kighlinger

Deputy General Counsel

P.O. Box 54153

Los Angeles, California 90054

Service List

City of Pomona

Chino Basin Municipal Water District

City of Ontario

City of Chino

City of Chino Hills

e

Three Valleys Municipal Water District

Monte Vista Water District

Metropolitan Water District of
Southern California (Interested Party)
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Marilyn Levin

Office of the Attorney General

300 S. Spring St.

11th Floor, North Tower

Los Angeles, California 90013-1204

Thomas H. McPeters

McPeters, McAlearney, Shimoff, Hatt
4 West Redlands Blvd., 2nd Floor
Redlands, California 92373

Dan McKinney

Reid & Hellyer

3880 Lemon Street, 5th Floor
Riverside, California 92502-1300

Timothy J. Ryan

San Gabriel Valley Water Company
11142 Garvey Avenue

El Monte, California 91734

John Schatz

c/o Santa Margarita Water District
P.O. Box 2279

Misston Viejo, California 92690-2279

Gene Tanaka

Best, Best & Krieger

P.O. Box 1028

Riverside, California 92502

State of California, Bepartment of Corrections

Fontana Union Water Company,
Monte Vista Irrigation Company and
San Antonio Water Company

West End Municipal Water District

Special Counsel for the Ag Pool

Fontana Water Company

Jurupa Community Service District

Cucamonga County Water District,
Kaiser Ventures, Inc., and
Western Municipal Water District




