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SUPERIOR COURT OF THE STATE OF CALIFORNIA 

FOR THE COUNTY OF SAN BERNARDJNO 

ClilNO BASIN MUNICIPAL WATER 
13 DISTRICT, 

14 

15 

16 

v. 

Plaintiff, 

CITY OF CHJNO, et al., 
17 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
). 
) 

CASE NO. RCV 51010 

[PROPOSED) ORDER TO SHOW CAUSE 
RE: APPOINTMENT OF SPECIAL 
REFEREE FROM OUTSIDE OF COUNTY 
AND A.DOYflON BY COURT OF ITS 
TENTATIVE RULING 

18 

19 

20 Having considered the Motion for the Appointment of Nine Member Board as 

21 
Watermaster, the Motion for Order of Court that Audit Commissioned by the Chino Basin 

22 

23 
Municipal Water District Is Not a Watermaster Expense, and the Motion for Disqualification of 

Counsel, the Court has issued its Tentative Ruling, which is attached to this Orde� as Exhibit 
24 

"1". 
25 

26 The Court further finds that it is necessary to appoint a special referee to provide 

27 recommendations to resolve the issues raised by the Motion for the Appointment of Nine 

28 Member Board. 
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l Toe Court finds that there are compelling reasons to deviate from the procedure set forth 

2 in Code of Civil Procedure section 640 regarding the appointment of a referee, and intends to 

3 appoint as special master Anne Schneider, a person who resides outside of San Bernardino 

7 

County. Among these compelling reasons is: 

1. Toe high level of expertise possessed by Ms. Schneider on the subject of Water 

litigation; 

8 2. The fact that by residing outside of this county, Ms. Schneider will have a greater 

9 ability to remain objective and impartial; and 

10 

11 

12 

13 

14 

3. Ms. Schneider's familiarity with the 1978 Judgment, having previously acted as 

special referee to this Court regarding issues related to the Judgment. 

Pursuant to the above findings, 

IT IS ORDERED that on April 29, 1997, at 1:30 p.m., any party to the Judgment will 

15 be permitted to show cause why this Court should not enter its Tentative Ruling as its ruling on 

16 the motions before it, and/or show cause why this Court should not appoint a special referee 

17 from outside.�f\ Berna.rcllno Cbuft� · 0rri::; /� 
18 

IT IS FURTHER ORDERED that any party submitting papers related to this Order to 
19 

Show Cause must file them with the Court and serve them no later than April 15, 1997, with 
20 

21 any written argument limited to ten (10) pages. · 

22 IT IS FURTHER ORDERED that the motion by Richards1 Watson & Gershon for an 

23 order deleting that law firm from the service list will be considered by the Court at that time, 

24 with no appearance necessary from moving party. 
25 

26 

27 

IT IS FURTHER ORDERED that Chino Basin Municipal Water District will remain as 

interim watennaster. 

28 /// 
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1 IT IS FURTIIBR ORDERED that all personnel matters concerning Watermaster staff shall be 

2 held in abeyance by both Chino Basin Municipal Water District and by the Advisory Committee 

3 until after the Court issues its ruling following receipt of recommendations by the special 
4 

5 
referee. 

6 DA TED: MAR 1 9 1991 
7 

8 

10 Respectfully submitted by: 

11 MCCORMICK, KIDMAN & BEHRENS 

12 
By: 

13 ----:D�a-v7id�D=="""'.=
Bo

�y��;=:-"--"-==::::.,-.-

Attomeys fo end.ant 14 Monte Vista Water District 
15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
moou:\d3o-prop.osc 

J. Michael Gunn 
HONORABLE J. MICHAEL GUNN 
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SUPERIOR AND MUNlCIPAL COURT 

STA TE OF CALIFORNIA, COUNTY OF SAN BERNARDINO 

11 CHINO BASIN MUN1CIP AL WATER 
DISTRICT, 

NO. RCV RCV 51010 

12 

13 

14 

15 

16 

Plaintiff 

v. 

CITY OF CHINO, et al 

Defendant 

17 Hearing Date: March 11, 1997 'Dept: RC-H 

18 

19 Motions: 

20 

21 

22 

23 

24 

25 

26 

(1) Motion to Disqualify Counsel for Watermaster 

(2) Motion for Order that Audit Commissioned by Watermaster is not a 

Watermaster Expense 

(3) Motion to Appoint Nine-Member Watermaster Board 

TENTATIVE RULING 

This is an adjudication of all rights in and to the ground waters of Chino Basin and 

27 its storage capacity. For at least five years prior to the filing of the amended complaint in July, 

28 1976, the annual production from the Chino Basin had exceeded the safe yield, resulting in a 



1 continuous state of overdraft of the basin.  Concern for the future of the basin prompted the 

2 filing of the original complaint in 1975 .  After three years of negotiation, judgment was entered 

3 on January 27, 1978 . '  

4 In 1 978 Chino Basin Municipal Water District ("District") was appointed as 

5 11Watermaster 11 to administer and enforce the provisions of the judgment and any subsequent 

6 order of the Court (Judgment ,r 16.) The District has perfonned its Watermaster duties for the 

7 past 1 9  years. A motion is presently before the Cow1, purportedly filed on behalf of the 

8 "Watermaster, " to relieve the District of its Watennaster duties and substitute in place of the 

9 District a nine-member board composed of representatives of various producers of the basin. 

10 The motion to relieve the District of its Watermaster duties is described by one 

1 1  group of producers as a power struggle between the producers in the north end of the basin and 

1 2  the producers in the south end of the basin. The motion has prompted Senator Ruben S .  Ayala 

13  to file a declaration with this court stating his vigorous opposition to a motion which would 

1 4  "replace an independent Watermaster with individual producers whose self-interest would bias 

1 5  them against 'the protection of the groundwater supplies for the Chino Basin for the public, 

1 6  · health, safety and welfare."' This declaration has been objected to as impermissible opinion 

1 7  evidence. The Court feels that there exists sufficient foundation for qualifying Senator Ayala 

1 8  as an expert, and the foundation will probably be required by the special referee as will be 

1 9  discussed further in this opinion. For now, the issue is moot. 

20 The motion to relieve the District of its Watermaster duties was apparently 

2 1  precipitated, at least in part, by a recent action taken by th e  District's board of directors in 

22 contravention of a purported "mandate" by the Advisory Committee, which is composed of 

23 v�ous producers of the basin. The action taken by the District's board of directors was to call 

24 for a special audit of certain Watermaster administrative matters. The estimated cost of the 

25 special audit is $35 ,000.00. A motion has been filed, again purportedly on behalf of the 

26 

27 
1 A bound copy of the judgment is in the current file, and the Court will take j ud icial n o tice 

of the judgment on  the Court's own motion. 
28 
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1 "Watermaster, " for an order declaring that the cost of the audit i s  not a "Watennaster" expense .  

2 The "Nossaman Firm" purportedly representing the Watermaster is bringing this motion 

3 pursuant to the direction of the Chino Basin Watermaster Advisory Committee (Advisory 

4 Committee), acting pursuant to a 9 1 .43% of the vote . 

5 The motion requests an order from the Court that the costs of the audit be borne 

6 by the Board of the Chino Basin Municipal Water District (District). 

7 Watennaster contends that the District commissioned an audit in violation of the 

8 requirements of the Judgment and Rules and Regulations of Watennaster. 

9 Opposition to the Motion has been filed by Chino Basin Municipal Water District, 

1 0  among others . The arguments made by City of Chino Hills an d  The Chino Municipal Water 

1 1  District are almost identical. Besides the arguments made by the District, Chino Hills contends 
. .  

1 2  that it has not been proven that th e  forged checks were not drawn by employees and/or 

13  independent contractors of the Watermaster. This argument is  not relevant to the issue here . 

14  There is no evidence that the individuals were in any way involved in the forged checks. 

1 5  Background 

1 6  In December of last year, it was discovered that fraudulent checks had been drawn 

1 7  upon Watennaster' s account. Upon discovering thi s  information, the Watermaster immediately 

1 8  informed the bank and the law enforcement authorities. The sums were restored by the bank anq 

1 9  a new checking account has been established. 

20 The infonnation was brought to the attention of the Advisory Committee, which 

2 1  considered the situation at an Advisory Committee meeting on January 8 ,  1 997. The Advisory 

22 Committee was informed by a representative of the San Bernardino County Sheriff' s Department 

23 that :fraudulent activity of this type was not uncommon. The Advisory Committee was also 

24 informed that this activity could occur even if proper procedures were in place. 

25 At the January 8, 1997 meeting. the Advisory Committee took the following 

26 actions : 

27 1 .  It established, by a 9 1 .43% majority vote, an Ad Hoc Finance Committee to examine 

28 the financial procedures of Watermaster. The Advisory Committee further stated that if the 
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1 Committee determines an independent audit is necessary, the Advisory Committee would 

2 consider that recommendation. 

3 2 .  It directed a recently formed Executive Committee (which consists of the chairman 

4 of each of the three Pools) to attend the special Watennaster meeting that had been called for 

S the next day, January 9, to recommend that the Watennaster Board not take any action on its 

6 agendized [sic] items, including the authorization of an independent audit. This motion was 

7 approved by a 9 1 .43% majority. 

8 3 .  The Advisory Committee defeated a motion that was made to recommend to the 

9 Watermaster that the Board of Directors of the District conduct an examination and review of 

1 0  the internal procedures utilized by Watermaster Services. Thi s  motion failed by a 9 1 .43% vote. 

1 1  At the special Watennaster meeting on January 9, the Watermaster was informed 
. .  

1 2  that the Advisory Committee had recommended by more than an 80% vote that Watennaster 

1 3  take n o  action seeking an independent audit of Watermaster Services . On January 10, the 

14  Watermaster through its counsel sent a letter to the Vice Chainnan of the District, reminding the 

1 5  District of the requirement of the judgment. 

16  At the January 14 meeting, the District met in closed session. It then, in open 

17  session, voted to conduct an audit immediately. This audit will be referred to  as a "special 

1 8  audit." 

19  On January 17, the District gave notice of a January 23, 1997 special Watermaster 

20 meeting to select an auditor and award a contract. 

2 1  On January 22, the Advisory Committee met and, by a 9 1 .43% vote, voted to 

22 direct Watennaster counsel to advise the District of the position of the Advisory Committee and 

23 to file this motion if the District took action to retain an auditor. 

24 On January 22, Watermaster Counsel sent a letter to District advising it of the 

25 actions of the Advisory Committee. 

26 At a January 23 special Watermaster meeting, the District was again advised by 

27 Watermaster Counsel that because of the Advisory Committee' s  decision., the District did not 

28 have authority to take the actions that were being considered. 
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I At the January 23 meeting the District announced that it had received proposals  

2 from several accounting finns. The Chief Financial Officer of the District recommended that the 

3 firm of Soren, McAdam, Bartells be hired to conduct a special audit. 

4 The contact of various accounting firms was done without any input from the 

5 Advisory Committee, the Pool Committees or any parties other than Chino Basin Municipal 

6 Water District. The District approved the hiring of Soren, McAdam, Bartells. 

7 The District contends that this motion arises from "a decision by the Watermaster 

8 to conduct an audit of the Wateimaster affairs." The District contends that the special audit was 

9 prompted by a well-founded concern that the Advisory Committee had usurped the 

1 o administrative authority of the Watennaster. The District contends that the Advisory Committee 

1 1  was conducting Watermaster business in total disregard of generally accepted accounting 

12 standards. 

1 3  The District further contends that the Board of Directors o f  the District, as the 

14  Watennaster, correctly voted to have a special audit conducted and further voted to hire Soren, 

1 5  McAdam & Bartells to perform that special audit. The District argues that this action was one 

1 6  that could be taken by the Watennaster without consultation with the Advisory Committee. 

1 7  Watermaster contends that ilie Advisory Committee, by over an 80% vote, voted 

1 8 to take no action directing a special audit at the then present time. Therefore, Watermaster 

1 9  contends, this was a mandate from the Advisory Committee an d  the Watermaster could not act 

20 in contradiction to that vote. 

2 1  Watennaster further contends that even if the decision to  conduct a special audit 

22 had not been subject to the Advisory Committee 's mandate, it still would have been improper. 

23 Watermaster bases this on paragraph 38(b)(2) of the Judgment, which requires that the 

24 Watennaster give 3 0  days notice of the meeting at which it intends to take action. 

25 The special audit has been completed. The results are submitted as Exhibit "D" 

26 to the opposition 

27 The Watennaster contends that the procedures followed to commission the speci al 

28 audit violated the requirements of the Judgment. The Watennaster contends that the Judgment 
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imposes clear conditions on the exercise of any powers of the Watermaster that has not been 

2 approved in advance by the Advisory Committee. 

3 Paragraph 3 8(b)2 provides that: 

4 

5 

6 

7 

8 

9 

1 0  

1 1  

(b) Advisory Committee. The Advisory Committee shall have the duty to study, 
and the power to recommend, review and act upon all d iscretionary 
determinations made or to be made hereunder by Watermaster. 

(2) Committee Review. In the event Watennaster pµ.rposes to take any 
dis�retionary action, of!ier than approval o� disapprova1 of a Pool Committee 
act:J.on or recommendation properly transnutted, or execute any agreement not 
theretofore within the scope of an Advisory Committee recommendation, notice 
of such intended action shall be served on the Advisory Committee and its 
members at least th.µ-ty (30) days before the Watennaster meeting at which such 
action is finally authorized. 

Watermaster contends that: 

1 .  The commission of a special audit was a discretionary act. 

12  2 .  The agreement with the accounting finn to conduct the special audit was the execution 
of an agreement not approved by the Advtsory Committee. 

1 3  
3 .  Since the Advisory Committee voted by a greater than 80% vote to delay tal<lng action 

14 on a special audit., the District was mandated to act consistently with that vote. 

1 5  

1 6  
The District does not dispute that if the act was discretionary, 30 days notice of 

the meeting or public hearing was req�ed. They contend, however, that the hiring of an 
1 7  

accounting firm to perfonn a special audit i s  not a discretionary action, but one that is 
1 8  

exclusively within the District' s powers as Watermaster. 
1 9  

20 
If the special audit was a discretionary act that had to be recommended or 

approved by the Advisory Committee, the District acted without authority and violated the 
21  

procedures contained in the Judgment. Therefore, the costs of the special audit would not be 
22 

a Watermaster expense . 
23 

24 
If the special audit was not a discretionary act then the special audit was within 

the District' s authority. In this instance the cost of the special audit would be a Watennaster 
25 

26 

27 

28 

expense. 

Therefore, the actual question raised is: Was the commission of a special audit 

2All paragraph references are contained in the 1 978  Judgment . 
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1 a discretionary act? 

2 Watermaster contends that a decision to take a particular action is discretionary 

3 if the agency has a choice to either take or not take the action or how the action is to be 

4 undertaken. This definition is extracted from Webster' s  Dictionary and the California 

5 Environmental Quality Act. 

6 CEQA provides that: 

7 

8 

9 

A discretionary project is one that requires the exercise of Judgment or 
deliberation wllen the public agency or body decides to approve or 
disapprove a particular activity1 as distinguished from situations where the 
public agency or bod_y merely has to detennine whether there has been 
confonruty with applicable statute�, ordinances or regulations . Remy, 
Thomas, Moose & Yeates1 Guide to me California Environmental Quality: 
Act (CEQA) ( 1994) p.3 8. 1 0  

1 1  A discretionary act is discussed in Part VI of the Judgment relating with the 

12 Physical Solution. Paragraph 4 1  provides that: 

4 1 . Watermaster, with the advice of the Advisory and Pool Committees, 
is granted Discretionary powers in order to develop an optimum basin 
management program for Chino Basin including both water quantity and 
quality considerations. Withdrawals ana supplemental water 
replemshment of basin water, and the full utilization ofilie water resources 
of Chino Basin, must be subject to procedures established by and 
administered through Watermaster with the advice and assistance of the 
Advisory and Pool Committees composed of the effective P.roducers . Both 
the quantity and quality of said water resources may thereby be preserved 
and the beneficial utilization of the basin maximized. 

1 3  

1 4  

1 5  

1 6  

1 7  

1 8  

1 9  The District contends that thi,s paragraph defines discretionary acts and limits them 

20 to those listed. I disagree with this proposition. The theme of the Judgment is that the Advisory 

2 1  Committee is the policy making body. If the matters that required the Advisory Committee's 

22 input were limited to those listed, the Watennaster would be the policy making body. 

23 

24 

25 paragraph 20. 

Therefore1 I do not find this paragraph to be determinative on the issue . 

Employment of professionals by the Watennaster is discussed in 

26 The District contends that hiring an accountant is an ad.ministerial function that 

27 is specifically allowed by the Judgment. 

28 Paragraph 20 states that 

7 



1 

2 

3 

4 

5 

6 

20 .  EmglorJ::Jfil of Experts and Agents. Watennaster may employ or 
retain such a strative, engineering, geologic, accoW1ting, legal or other 
specialized personnel and consultants as may be deemed appropriate in the 
c�ing out of its powers and shall require ap_propriate bonds from all 
officers and employees handling Watermaster funds. Watermaster shall 
maintain records for purposes of allocation of costs of such services as 
well as of all other e�enses of Watermaster administration as between the 
several pools established by the Physical Solution. 

This paragraph states that the Watermaster may retain certain professionals to 

carry out its powers. This section does not expand the Watermaster' s powers, or categorize 
7 

certain powers as discretionary. This section merely allows for the retention of certain 
8 

professionals to assist the Watermaster in completing either discretionary or nondiscretionary 
9 

1 0  

1 1  

12  

13  

tasks. 

Paragraph 48 states that the Watermaster' s report, which is filed at the end of the 

year, must contain a certified audit of.all assessments and expenditures. 

The special audit in question here is not the "normal course of business'' yearly 

audit that is required by paragraph 48. The special audit in question is a special audit. It is not 
14  

required by any provision in the Judgment. The scope, timing, and the firm to complete the 
1 5  

special audit were all separate decisions .  This makes the special audit distinct from the yearly 
16  

audit. Therefore, this section does not delin�_ate whether the special audit was a discretionary 
17 

1 8  

1 9  

act or not. 

After reviewing the Judgment., I think that commissioning a special audit ( costing 

$30,000 - $35,000) and hiring a fum to complete the special audit is outside the nonnal course 
20 

2 1  

22 

of business. 

Further, I think the language contained in paragraph 20 refers to retention of 

experts in the ordinary course of business, not a commission to do an independent study outside 
23 

24 

25 

the normal course of business. 

The Court intends to find that the commission of the special audit was a 

discretionary act. Therefore, the cost of the special auwt is not a Waterrnaster expense . 
26 

The District contends, among other things, that the commission of the special audit 
27 

was an administerial function and therefore, not a discretionary act. Paragraph 54 divides 
28 

administrative expenses into two categories, either genera.I \Vatennaster administrative expenses, 

8 



1 or special project expenses .  

2 

3 

4 

5 

6 

7 

8 

9 

(a) General Watennaster Administrative Expense shall include office 
rental, general �ersonnel exRense, supplies and office equipment, and 
related mcidental expense ana_general overhead. 
(b) mecial Project Exnense shall consist of special engineering, economfo  
or o er studies, litigation expense, meter testing or  other major ORerating 
e?Cl)enses. Each such project shall be assigned to a Task Order number and 
shall be separately budgeted and accounted for. 

Paragraph 54 further provides that: 

Special Project Expense shall be allocated to a sp_ecific pool, or any _ portion thereof, 
only upon the basis of prior ex'Rress assent and finding of benefit by the Pool Committee, 
or pursuant to written order of the Court. 

If the Court were to accept District's contention that the special audit was an 
I O  

administrative act, then the Court must decide into which category it falls .  
1 1  

I think that if the special .audit falls within either of these two categories, it would 
12  

13  

14  

fall within the special project category. A full, nonroutine audit is not general overhead: I think 

that it would be an economic study. 

1 5  
If an economic study could be perfonned without special provisions for paying the 

costs, then the phrase "economic or other studies" in paragraph 54(b) would be surplusage. 
1 6  

1 7  

1 8  

1 9  

Since prior approval of a special project expense is required, thi s  contention does 

not assist the District. 

The District argues that the special audit was justified. It cites certain 

circumstances regarding the expenditures of the Watermaster, the 700% rise in the Watermaster 
20 

budget, the results of the special audit, and the contention that the Nossaman firm has a conflict 
21  

22 
of interest. to justify the special audit. Objecting to the expenditures is an interesting argument. 

The Watermaster has approved, in fact, paid the expenditures to which it is now objecting. This 
23 

24 

25 

26 

27 

puts the District in an interesting position. The Watennaster has also approved the 700% 

increase in the Watermaster budget. 

The District recites the circumstances and the results of the special audit to justify 

the special audit . This argument ignores the procedw-es through which the special audit was 

commiss ioned .  This argument also attempts to justify the action taken by the results found. 
28 

This argument ignores the provisions of the Judgment and attempts to say if we are right we do 

9 



' 
� 

� 

1 · not have to follow any procedures . I do not find this argument persuasive . The result does not 

2 justify the method. 

3 

4 

5 

6 

7 

8 

9 

1 0  

1 1  

1 2  

1 3  

1 4  

1 5  

1 6  

1 7  

1 8  

1 9  

20 

2 1  

22 

23 

24 

25 

26 

27 

28  

The District had notice that the Advisory Committee considered the comntission 

of the special audit a discretionary act. Since the District was aware of the problem, the District 

could have brought this matter before the Court before commissioning the special audit. Instead 

the District took a risk that the Court would agree that it was not a discretionary act. 

The Court intends to grant the motion. This is a harsh result. The District will be 

required to pay for a special audit that has already been completed. The District, however, 

ignored all warnings that this was inappropriate and decided to continue without a court order, 

in spite of these warnings. Since the District decided to take the risk, it must accept the 

consequences of losing. However, I could be persuaded to postpone my decision until after 

hearing the recommendation of the special referee discussed herein, since the Court does feel 

that the audit was not without its benefits, taking into consideration a number of thlngs, 

including whether someone was ''sleeping at the switch ... 

All three motions are inextricably related. They are also dependent upon the 

Court's interpretation of the provisions of the 1978 judgment and ultimately its delineation of 

the functions and authority of the Waterinaster and the Advisory Committee. 

Although there has been no evidentiary hearing where live testimony was taken, 

it appears to the Court from the papers submitted in this matter that over the course of the past 

few years the Advisory Committee has assumed the task of directing the performance of the 

District's Chief Executive Officer, Traci Stewart, with respect to Watermaster functions. Until 

several months ago, the District's board of directors acquiesced to the Advisory Committee's 

assumption of Watermaster administrative duties. However, the District's recent actions in 

calling for a special audit and terminating the services ofNossaman, Guthner, Knox & Elliott 

as Watermaster general counsel demonstrate its present intention to prevent the Advisory 

Committee from interfering in administrative matters . 

It is the opinion of this Cow1 that the resolution of the motion to appoint a nine­

member Watennaster board presently before it will necessitate a thorough review of the ch ecks 

1 0  



and balances contained in the 1978 judgment, an interpretation of the phrase "discretionary 

2 determinations" used in paragraph 3 8, subdivision (b) of the judgment, and a delineation of  the 

3 functions of the Watennaster and Advisory Committee. The importance of the issues before the 

4 Court is  illustrated by the statements contained in the declaration submitted by P .  Joseph 

5 Grindstaff: the General Manager for the Monte Vista Water District and the present Chairman 

6 of the Advisory Committee. Mr. Grindstaff states that the water quality and safe yield in the 

7 basin has deteriorated as a result of the failure of the Advisory Committee to address certain 

8 issues: pumping patterns, storage limits and losses, speculation in water and development of an 

9 optimum basin management plan. Mr. Grindstaff believes that most of the water pumped from 

1 0  the basin no longer meets health department standards for safe drinking water without blending 

1 1  or treatment. 

12  The Court finds that there i s  an urgent need to address the issue presented by the 

13  motion, but the Court further finds that it i s  necessary to obtain a recommendation from a 

1 4  recogniz.ed water law expert on the issues before it Accordingly, the Court proposes to appoint 

1 5  a special referee pursuant to Code of Civil Procedure section 63 9 subdivision (d) ; however, 

1 6  notice is hereby given that the Court intends to make a finding that there are compelling reasons 

17  to deviate from the procedure set forth in Code of Civil Procedure section 640, to the extent that 

l 8 the Court intends to appoint Anne Schneider, a person who resides outside of San Bernardino 

19 County, unless cause is  shown at the next hearing why this Court should not appoint a special 

20 referee from outside the county . .  Among the reasons that the Court finds compelling are the 

2 1  high level of expertise Ms. Schneider possesses in the subject of Water litigation, an d  by virtue 

22 of the fact that she resides outside the county, the chances of impartiality on her part and in her 

23 recommendation are diminished; moreover, Ms. Schneider has previously acted as special 

24 referee to this court ( another judge) regarding issues related to the 1 97 8 judgment. The referral 

25 to Ms. Schneider would be for advisory purposes only, and this court would retain jurisdiction 

26 to adopt in whole or part the recommendations of the special referee, taking into consideration 

27 appropriate objections . It would be the intent of the Court that Ms.  Schneider' s fee be an 

28 expense of Watennaster in order to spread the costs over all of the users instead of just to the 

1 1  



' 
. � ,, 

:� 
· . • •  

I parties filing papers in this proceeding. 

2 

3 

4 

5 

6 

7 

8 

9 

1 0  

1 1  

1 2  

1 3  

1 4  

1 5  

1 6  

1 7  

1 8  

1 9  

20 

2 1  

22 

23 

24 

25 

26 

27 

28 

DISQUALIFICATION 

The filing of the above two motions prompted the filing of yet a third motion, 

again purportedly filed on behalf of the 11Watermaster, " to disqualify the Jaw finn of Nossaman. 

Guthner, Knox & Elliott, L.L.P . , and attorneys John Ossiff and Frederic A. Fudacz as attorneys 

representing either the Watermaster or the Advisory Committee 

"A former client may seek to disqualify a former attorney from representing an adverse party 

by showing the fonner attorney actually possesses confidential information adverse to the fonner 

client. However, it is well settled actual possession of confidential information need not be 

proved in order to disqualify the former attorney. It is enough to show a 'substantial 

relationship' between the former and current representation . [Citation.] If the former client can 

establish the existence of a substantial relationship between representations, the courts will 

conclusively presume the attorney possesses confidential information adverse to the former 

client [fu.] [Citations.]" H.F. Ahmanson & Co . v. Salomon Brothers, Inc. ( 1 99 1) 229 Cal. App. 

3 d  1445, 1452.) 

The Court finds that the law firm of Nossarnan, Guthner, Knox & Elliott and 

attorneys Frederic A. Fudacz and John·Ossiff have in the past acted as general counsel to the 

Chino Basin Water District Board of Directors in its role as Watermaster. The Court further 

finds that Nossama.n, Guthner, Knox & Elliott has been discharged by the District Board of 

Directors and no longer represents the Watennaster. The Court finds that the retainer agreement 

was signed by CBMWD board of directors in their official capacity. The Nossaman firm used 

substantially the same contract with Watennaster as they utilized with the advisory Committee. 

Although the Court does not possess a copy of the "Facilities Agreement," a delegation of 

duties back to the advisory committee does not necessarily assign the right and the power to 

terminate the contract. The Nossaman Finn looked to Watennaster for fees, and as that duty 

was not delegated, neither was the power to tenninate the attorney client agreement. Since the 

Nossaman finn is  now terminated, the issue of conflict disqualification is moot; again, this i s  

the intended decision. I would like to see  the facilities agreement before a fmal ruling, but study 

1 2  



1 the charts attached hereto for insight into my reasoning, and you are welcome to provide your 

2 version if you disagree with that depicted in the charts suppl ied for analysis. 

3 Facilities Agreement 

4 • The Court has not been provided with a copy of the present Facilities and Services 

5 Agreement between the District in its role as Watermaster and the Advisory Committee. The 

6 Chief of Watennaster Services, Traci Stewart is requested to provide a copy to the Court 

7 forthwith. This will become an order to Watermaster if the request is not honored; of course, 

8 I have no reason to doubt that the request will not be honored. The Court is concerned that the 

9 employees of Watermaster not be held hostage to this litigation, and the Advisory Committee 

1 0  and the Watermaster (CBMWD) are ordered to meet and confer regarding the  so-called "Pers 

1 1  problems." 

12 An OSC date will be set approximately three weeks from today to show cause why 

13  the intended decision stated herein should not be an order of the Court. In addition the deletion 

14 from service requested by unnoticed motion will be heard that day without necessity of 

1 5  appearance by the moving party. See Wanda for a copy of the request. 

1 6  As one can readily ascertain by reading this intended decision, due to volume of 

17 papers filed, and in spite thereof: and the magnitude of the effect of the Court's decision on the 

1 8  people affected by the Court's ruling, this Court needs the additional information requested, as 

1 9  well as some additional time. As some of you know, some :filings came as late as this  afternoon, 

20 and you will be here in just eight hours from the time it is now. As soon as you have read this 

21  intended, confer with those present on a date to come back to court. 

22 Dated: March 10, 1997, 

23 

24 

25 

26 

27 

28 

1 3  
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Mi�R 2 5 1997 

Wanda DeVinney 

2 

3 

4 

5 

6 

7 

8 

9 

1 0  

1 1 

SUPERIOR COU RT OF TH E STATE OF  CAL I FORN IA 

FOR TH E COUNTY OF SAN BERNARDINO - WEST D ISTRICT 

1 2 CH INO BAS IN  MUN IC I PAL WATER 

1 3  D ISTRICT, 

14 

1 5  V .  

Plaintiff, 

1 5  CITY OF CH INO ,  

1 7  

1 8 

1 9  

20 

21 

22 

23 

24 

25 

26 

27 

28 

Defendant. 

) Case No. RCV 5 1 0 1 0 

) PROOF OF SERVICE OF 
) 1 .  ORDER March 1 1 ,  1 997 Tentative 
) Rul ing, Request for Documents 
) 2 .  ORDER TO SHOW CAUSE RE: 
') APPOINTMENT OF SPEC IAL 
) REFEREE FROM OUTSIDE OF 
) COUNTY AND ADOPTION BY 
) COURT OF ITS TENTATIVE RULING 
) 
) Hearing: 
) DATE: April 29, 1 997 
) TIM E: 1 :30 p .m .  
) DEPT: H 

) Specially assigned to the Honorable 
) J udge  J. M ichael Gunn  

') 



I ,  Mary L .  Stau la , decla re :  

2 

3 1 .  I am over the age of 1 8  and not a party to th is act i on .  My business address is 

4 Chino Basin Watermaster, 8632 Archiba ld Avenue ,  Su ite 1 09 ,  Ra ncho Cucamonga ,  Ca l ifo rnia 

5 9 1 730 . 

6 

1 2 .  On today's date ,  I served the documents identified be low by p lacing a true and 

s correct copy of same in  sea led enve lopes address to each of add resses l i sted on the attached 

s mai l ing l ist "A" . 

1 0  • O rder March 1 1 ,  1 997 Tentative Ruling , Request for Docu ments . 

1 1  • Order to Show Cause Re: Appointment of Special Referee from Outside of 

1 2  Cou nty a n d  Ad option by Court of its Tentative Rul ing . 

1 3  

1 4  3 .  I then p laced said envelopes for co l lection , processing a n d  ma i l ing by Chino 

1 5  Basin Watermaster personne l  with the Un ited States Posta l  Service on today's date, fol lowing 

1 s  Chino Basin Watermaster's ord inary business practices .  Pursuant to  these practices, with 

1 1  which I am fam i l iar, add ressed envelopes are deposited in  the ord inary cou rse of business 

1 a  with the U nited States Posta l  Service o n  the same date they are col lected and p rocessed , with 

1 s  postage thereon fu lly prepa id .  

20 

21 I declare under penalty of perjury under the laws of the State of Cal ifornia 

22 that the foregoing is true and correct . 

23 

24 

25 

26 

27 

28 

Executed on March 25,  1 997 , at Rancho Cucamonga, Cal i forn ia . 

Mary L. Stau la  
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MAILING LIST A INTERESTED PARTIES 

ATTORNEYS OF RECORD 

UPDATED 3114197/WMSVS/MDL 

CHET ANDERSON 

SOUTHERN CALIFORNIA WATER CO 

401 S SAN DIMAS CANYON RD 

SAN DIMAS CA 91773 

RICHARD ANDERSON 

ATTORNEY AT LAW 

1365 WEST FOOTHILL BLVD STE 1 

UPLAND CA 91786 

RODNEY BAKER 

ATTORNEY AT LAW 

P.O. BOX 438 

COULTERVILLE CA 95311-0438 

GERALD BLACK 

FONTANA UNION WATER CO · C/0 CCWD 

P.O. BOX 638 

RANCHO CUCAMONGA CA 91729-0638 

KATHRYN H K BRAN MAN 

MOBILE COMMUNITY MGMT CO 

1 801 EAST EDINGER AVENUE #230 

SANTA ANA CA 92705-4754 

CHIEF OF WATERMASTER SERVICES 

CHINO BASIN WATERMASTER 

8632 ARCHIBALD AVE STE 109 

RANCHO CUCAMONGA CA 91730 

MAYOR AND COUNCIL MEMBERS 

CITY OF CHINO 

13220 CENTRAL AVE 

CHINO CA 91710 

STEVE CUMMINGS 

155 BUCKNELL AVE 

VENTURA CA 93003-3919 

ROBERT DELOACH 

CITY OF POMONA - DIR. PUBLIC WORKS 

P.O. BOX 660 

POMONA CA 91 769-0660 

RICHARD ADAMS 11 

ALVAREZ-GLASMAN & CLOVEN 

505 S GAREY AVENUE 

POMONA CA 91766 

JOHN ANDERSON 

BOARD OF DIRECTORS - CBMWD 

1 2455 HOLLY AVE 

CHINO CA 9171 0-2633 

A W  ARAIZA 

WEST SAN BERNARDINO COUNTY W D 

P.O. BOX 920 

RIAL TO CA 92376-0920 

DANIEL BERGMAN 

PYRITE CANYON GROUP INC 

3200 C PYRITE ST 

RIVERSIDE CA 92509 

GEORGE BORBA,JR 

7955 EUCALYPTUS AVE 

CHINO CA 9171 0-9065 

WILLIAM J BRUNICK ESQ 

BRUNICK ALVAREZ & BATTERSBY 

P.O. BOX 6425 

SAN BERNARDINO CA 92412 

JEAN CIHIGOYENETCHE 

CIHIGOYENETCHE GROSSBERG & 
CLOUSE FOR CBMWD 

3602 INLAND EMPIRE BLVD STE C315 

ONTARIO CA 91764 

DAVE CROSLEY 

CITY OF CHINO 

5050 SCHAEFER AVE 

CHINO CA 9171 0-5549 

RICK DARNELL 

SOUTHERN CALIFORNIA EDISON 

8996 ETIWANDA AVE 

ETIWANDA CA 91739-9697 

ROBERT DOUGHERTY 

COVINGTON & CROWE 

P.O. BOX 1515 

ONTARIO CA 91762 

HAROLD ANDERSEN 

MONTE VISTA IRRIGATION CO 

2529 W TEMPLE ST 

LOS ANGELES CA 90026-4819 

RICHARD ANDERSON 

BEST,BEST & KRIEGER 

P.O. BOX 1028 

RIVERSIDE CA 92501 

STEVE ARBELBIDE 

CALIFORNIA STEEL INDUSTRIES INC 

P.O. BOX 5080 

FONTANA CA 92334-5080 

BOB BEST 

NAT"L RESOURCES CONSERVATION SVS 

25809 BUSINESS C ENTER DR B 

REDLANDS CA 92374 

GEORGE BORBA 

BOARD OF DIRECTORS • CBMWD 

7955 EUCALYPTUS AVE 

CHINO CA 91710-9065 

TERRY CATLIN 

BOARD OF DIRECTORS • CBMWD 

2344 IVY COURT 

UPLAND CA 91784 

TERRY COOK 

KAISER VENTURES INC. 

3633 E INLAND EMP BLVD STE 850 

ONTARIO CA 91764 

SAM CROWE 

1 1 31 WEST SIXTH STREET 

ONTARIO CA 91762 

ROBERT DEBERARD 

P.O. BOX 1223 

U PLAND CA 91785-1223 

ANNE W DUNIHUE 

BOARD OF DIRECTORS · CBMWD 

9395 MANGO AVE 

FONTANA CA 92335-5845 



DICK DYKSTRA 

10129 SCHAEFER 

ONTARIO CA 91761-7973 

FREDERIC FUDACZ 

IWSSAMAN GUTHNER KNOX & ELLIOTT 

445 S FIGUEROA ST 31ST FL 

LOS ANGELES CA 90071-1672 

JIM GALLAGHER 

SOUTHERN CALIFORNIA WATER CO 

2143 CONVENTION CENTER WAY SUITE 
1 1 0  

ONTARIO CA 91764 

JIMMY GUTIERREZ, ESQ. 

EL CENTRAL REAL PLAZA 

12616 CENTRAL AVE 

CHINO CA 91710 

RICK HANSEN 

THREE VALLEYS M W  D 

3300 N PADUA AVE 

CLAREMONT CA 91711-2061 

MARK HENSLEY 

BURKE WILLIAMS & SORENSON 

611 W 6TH ST STE 2500 

LOS ANGELES CA 90017 

TERRI HORN 

MUTUAL WATER CO GLEN AVON HGHTS 

9643 MISSION BLVD 

RIVERSIDE CA 92509-2691 

STEPHEN B JOHNSON 

STETSON ENGINEERS INC 

3104 E GARVEY AVE 

WEST COVINA CA 91791 

ARTHUR KIDMAN ESQ. 

MC CORMICK KIDMAN & BEHRENS 

695 TOWN CENTER DR STE 1400 

COSTA MESA CA 92626-1 924 

J KOPALD & L HAIT 

KOPALD & MARK 

888B OLYMPIC BLVD 

BEVERLY HILLS CA 90211 

RALPH FRANK 

2566 OVERLAND AVENUE .. #6B0 

LOS ANGELES CA 90064-339B 

SAM FULLER 

SAN BERNARDINO VALLEY MWD 

P.O. BOX 5906 

SAN BERNARDINO CA 92412-5906 

ALLAN E GLUCK 

NORTH AMERICAN COMMERCIAL REAL 
ESTATE 

123 S. FIGUEROA ST STE 190 B 

LOS ANGELES CA 9001 2-5517 

JACK HAGERMAN 

CALIFORNIA INSTITUTION FOR MEN 

415B CENTER STREET 

NORCO CA 91760 

DONALD HARRIGER 

WESTERN MUNICIPAL WATER DISTRICT 

P.O. BOX 52B6 

RIVERSIDE CA 92517-52B6 

MANAGER 

HIGGS FLETCHER & MACK 

401 WEST A STREET 

SAN DIEGO CA 92101-790B 

EDWIN JAMES 

JURUPA COMMUNITY SERVICES DIST 

B621 JURUPA RD 

RIVERSIDE CA 92509-3229 

BARRETT KEHL 

CHINO BASIN WATER CONS. DIST. 

P.O. BOX 31 

MONTCLAIR CA 91 763-2711 

VERN KNOOP 

DEPARTMENT OF WATER RESOURCES 

770 FAIRMONT AVE 

GLENDALE CA 91203-1035 

MANAGER 

KRONICK ET AL 

770 L STREET #1200 

SACRAMENTO CA 95B14-3363 

IRA FRAZIER 

CALIFORNIA STEEL INDUSTRIES INC 

P.O. BOX 50B0 

FONTANA CA 92334-50B0 

MARK GAGE P.E. 

GEOMATRIX CONSULTANTS, INC. 

100 PINE STREET, 10TH FLOOR 

SAN FRANCISCO CA 94111 

JOE GRINDSTAFF 

MONTE VISTA WATER DISTRICT 

P.O. BOX 71 

MONTCLAIR CA 91763-0071 

DEBRA HANKINS 

GENERAL ELECTRIC COMPANY 

275 BATTERY STREET, SUITE 2140 

SAN FRANCISCO CA 94111 

CARL HAUGE 

DEPARTMENT OF WATER RESOURCES 

1020 9TH ST 3RD FL 

SACRAMENTO CA 95B14 

BOYD HILL 

MARKMAN ARC. HANS. CUR.& SL. 

P.O. BOX 1059 

BREA CA 92622-1059 

KENNETH JESKE 

CITY OF FONTANA 

B353 SIERRA AVE 

FONTANA CA 92335-3598 

STEVEN KENNEDY 

BRUNICK, ALVAREZ & BATTERSBY 

P.O. BOX 6425 

SAN BERNARDINO CA 92412 

GENE KOOPMAN 

13B98 ARCHIBALD AVE 

ONTARIO CA 91761-7979 

DAVID KUBITZ 

ARROWHEAD MTN SPRING WATER CO 

5772 JURUPA 

ONTARIO CA 91761-3672 



KENNETH KULES 

METROPOLITAN WATER DISTRICT 

P.O. BOX 54153 

LOS ANGELES CA 90054-0153 

MARILYN LEVIN 

OFFICE OF THE ATTY. GEN., DEPUTY AG 

300 S SPRING ST 1 1TH FL N TOWER 

LOS ANGELES CA 90013-1232 

ALAN MARKS 

ASSISTANT COUNTY COUNSEL 

1 57 WEST FIFTH STREET 

SAN BERNARDINO CA 92415 

DAN MCKINNEY 

REID & HELLYER 

P.O. BOX 1300 

RIVERSIDE CA 92502-1300 

BILL MILLS 

ORANGE COUNTY WATER DIST 

P.O. BOX 8300 

FOUNTAIN VALLEY CA 92728-8300 

DANA OLDENKAMP 

MILK PRODUCERS COUNCIL 

13545 S EUCLID AVE 

ONTARIO CA 91762-6656 

JEFFREY PIERSON 

UNITEX MGMT CORP/CORONA FARMS 

3090 PULLMAN STREET SUITE 209 

COSTA MESA CA 92626 

LEE R REDMOND Ill 

KAISER VENTURES INC 

3633 E INLAND EMPIRE BLVD STE 850 

ONTARIO CA 91764 

GLEN ROJAS 

CITY OF CHINO 

P.O. BOX 667 

CHINO CA 91708--0667 

TIMOTHY J RYAN ESQ 

ATTORNEY AT LAW 

P.O. BOX 6010 

EL MONTE CA 91734 

ROGER LARKIN 

CALIFORNIA INSTITUTION FOR MEN 

4395 ROOSEVELT ST 

CHINO CA 91710 

ARTHUR LITTLEWORTH 

BEST BEST & KRIEGER 

P.O. BOX 1028 

RIVERSIDE CA 92501 

THOMAS H MC PETERS ESQ 

MC PETERS MCALEARNEY SHIMOFF & 

HATT 

P.O. BOX 2084 

REDLANDS CA 92373 

LLOYD MICHAEL 

CUCAMONGA COUNTY WATER DIST 

P.O. BOX 638 

RANCHO CUCAMONGA CA 91729-0638 

DAVID STARNES FOR SWAN LAKE 

MOBILE COMMUNITY MANAGEMENT 

1801 E EDINGER AVE STE 230 

SANTA ANA CA 92705 

BOB PAGE 

DAILY BULLLETIN 

P.O. BOX 4000 

ONTARIO CA 91761 

GLEN PORTER 

SAN BERNARDINO CNTY AVIATION DIV 

7000 MERRILL AVE BOX 1 

CHINO CA 91710-9027 

DAVID RINGEL 

MONTGOMERY WATSON 

P.O. BOX 7009 

PASADENA CA 911 09-7009 

MICHAEL RUDINICA 

RBF & ASSOCIATES 

14725 ALTON PARKWAY 

IRVINE CA 92619-7057 

PATRICK SAMPSON 

P.O. BOX 660 

POMONA CA 91769 

ZORA LEE 

CITY OF CHINO HILLS 

2001 GRAND AVE 

CHINO HILLS CA 91709-4869 

JIM MARKMAN, ESQ 

MARKMAN, ARC. HANS. CUR & SL 

P.O. BOX 1 059 

BREA CA 92622-1 059 

MIKE MCGRAW 

FONTANA WATER COMPANY 

P.O. BOX 987 

FONTANA CA 92334-0987 

CINDI MILLER 

METROPOLITAN WATER DISTRICT 

P.O. BOX 541 53 

LOS ANGELES CA 90054-0153 

JIM MOODY 

CITY OF UPLAND 

P.O. BOX 460 

UPLAND CA 91785-0460 

DELWIN PETERSON 

CORPORATE COUNSEUSPACE CTR INC 

444 LAFAYETTE ROAD 

ST PAUL MN 551 01 

ROBB QUINCEY 

CHINO BASIN MWO 

P.O. BOX 697 

RANCHO CUCAMONGA CA 91729-0697 

ARNOLD RODRIGUEZ 

SANTA ANA RIVER WATER CO 

10530 54TH ST 

MIRA LOMA CA 91752-2331 

MANAGER 

RUTAN & TUCKER 

611 ANTON BLVD SUITE 1400 

COSTA MESA CA 92626 

JOE SCHENK 

CITY OF NORCO 

P.O. BOX 428 

NORCO CA 91760-0428 



DAVID SCRIVEN 

KRIEGER & STEWART 

3602 UNIVERSITY AVENUE 

RIVERSIDE CA 92501 

DIVISION OF WATER RIGHTS 

STATE WATER RESOURCES CONTROL 

BOARD 

P.O. BOX 2000 

SACRAMENTO CA 95809-2000 

GREG TAYLOR 

MWD OF SOUTHERN CALIFORNIA 

P.O. BOX 54153 

LOS ANGELES CA 90054-0153 

MICHAEL THIES 

SPACE CENTER MIRA LOMA INC 

3401 S ETIWANDA AVE BLDG 503 

MIRA LOMA CA 91752-1126 

HAROLD TREDWAY 

10841 PARAMOUNT BLVD 

DOWNEY CA 90241 

GEOFFREY VANDEN HUEVEL 

FOR BROGUERRE & CBWCD 

4619 EUCALYPTUS AVENUE 

CHINO CA 91710-9215 

JAMES WARD 

THOMPSON & COLGATE 

P.O. BOX 1299 

RIVERSIDE CA 92502 

RAY WELLINGTON 

SAN ANTONIO WEST ENO OPER. COMP 

139 N EUCLID AVE 

UPLAND CA 91786-6036 

MARK WILDERMUTH 

WATER RESOURCES ENGINEER 

415 N EL CAMINO REAL 

SAN CLEMENTE CA 92672 

MICHAEL SMITH 

NICHOLS STEAD BOILEAU & KOSTOFF 

223 WEST FOOTHILL BLVD #200 

CLAREMONT CA 9171 1-2708 

MIKE STENBERG 

PRAXAIR 

5735 AIRPORT DR 

ONTARIO CA 91761 

MICHAEL TEAL 

CITY OF ONTARIO 

1425 S BON VIEW AVENUE 

ONTARIO CA 91761-4406 

JOHN THORNTON 

PSOMAS AND ASSOCIATES 

3187 RED HILL AVENUE, SUITE 250 

COSTA MESA CA 92626 

WYATT TROXEL 

BOARD OF DIRECTORS . CBMWD 

5791 JADEITE AVE 

ALTA LOMA CA 91737-2264 

ERICK VAUGHN 

ANGELICA RENTAL SERVICE 

300 RANGER AVE 

BREA CA 92821 

MARK WARD 

AMERON INTERNATIONAL 

13032 SLOVER AVE 

FONTANA CA 92335-6990 

MICHAEL WHITEHEAD 

SAN GABRIEL VALLEY WTR COMP 

P .0. BOX 6010 

EL MONTE CA 91734 

VICTOR ZAHN 

GARNER ZAHN & LUCAS 

2539 EAST 7TH STREET 

LONG BEACH CA 90804 

BILL STAFFORD 

MARYGOLD MUTUAL WATER CO 

971 5 ALDER ST 

BLOOMINGTON CA 92316-1637 

GENE TANAKA 

BEST BEST & KRIEGER LLP 

P.O. BOX 1028 

RIVERSIDE CA 92502 

JERRY THIBEAULT 

RWQCB • SANTA ANA REGION 

3737 MAIN ST STE 500 

RIVERSIDE CA 92501-3339 

SUSAN TRAGER 

LAW OFFICES OF SUSAN M TRAGER 

2100 MAIN ST STE 104 

IRVINE CA 92714-6238 

ARLAN VAN LEEUWEN 

FAIRVIEW FARMS 

6829 PINE AVE 

CHINO CA 91709 

BILL WALLER 

PILLSBURY, MADISON AND SUTRO 

725 S FIGUEROA ST, STE 1200 

LOS ANGELES CA 90017-5413 

DENNIS WEHSELS 

DEPT OF CORRECTIONS 

P.O. BOX 942883 

SACRAMENTO CA 95814 

SCOTT J. WILCOTT 

CALMAT (CON ROCK) 

P.O. BOX 2950 

LOS ANGELES CA 90051 




